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PREFACE  TO  THE  SECOND  EDITION. 

Belieying  that  a  favourable  reception  of  a  First  Edition  is  best 
acknowledged  by  a  painstaking  revision  for  the  Second,  I  have 
made  it  as  careful  as  possible. 

J.  H.  A.  M. 
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PREFACE  TO  THE  FIRST  EDITION. 

The  purpose  of  this  Treatise  is  to  supply  the  legal  practitioner 

with  a  brief  summary  of  the  Criminal  Law. 

Iii..the  practice  of  Criminal  Courts,  where  the  lawyer  is  often 
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INTRODUCTION. 


It  is  purposed  to  treat  of  those  offences  only,  for  the  "oopi  o»  won. 
suppression  of  which  the  judge  or  magistrate  has  the 
power  of  pronouncing  a  sentence  of  death  or  depriva- 
tion of  liberty,  without  the  offender  having  the  option 
of  paying  a  pecuniary  penalty.  To  notice  offences 
punishable  in  the  first  instance  by  fine  only,  would 
occupy  too  much  space,  and  would,  moreover,  be  going 
beyond  the  limits  of  a  work  on  criminal  law.  For 
many  such  offences  are  not  crimes,  being  made 
punishable  to  secure  the  enforcement  of  sanitary  rules, 
or  to  further  the  comfort  of  the  community,  and  not 
implying  malice  or  criminal  recklessnesB.  It  is  true 
that  no  division  of  this  sort  can  be  perfectly  satisfactory. 
For  on  the  one  hand  imprisonment  may  be  ordered  in 
some  cases,  which  are  mere  breaches  of  civil  engage- 
ment, such  as  desertion  of  service  ;  and  on  the  other, 
some  offences  which  are  punishable  by  fine  only  in 
the  first  instance,  are  essentially  criminal.  But  it  is 
thought  that  the  limitation  proposed  will  be  sufficiently 
convenient.  That  part  of  the  work  which  appUes  to 
practice,  need  not  be  thus  restricted,  but  will  be 
available  in  all  cases  regulated  by  the  rules  of  the 
criminal  law,  whether  the  offence  be  strictly  criminal 
or  not. 

It  will  save  repetition  if  a  few  general  rules  are  ^![^i^ 
stated  at  the  outset.     First,  it  is  important  to  observe, 
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QSVRSAL  I 

Pkinciplks. 


Criminal  act 
implies  evil 
intent. 

Though  perpe- 
trator think  it 
merltorioiia. 


that  as  a  general  principle,  the  law  holds  a  man  to  have 
acted  criminally,  when  the  deed  he  has  done  is  a  crime 
in  itself.  The  wicked  intent  is  presumed  (1).  And 
although  the  perpetrator  may,  from  fanaticism,  con- 
sider his  deed  meritorious,  the  law  holds  him  to  have 
acted  "  wickedly  and  feloniously  "  (2).  Whenever  a 
sane  person — ^able  to  distinguish  right  from  wrong, — 
acts  in  a  manner  which  the  law  holds  to  be  criminal, 
the  legal  presumption  is  that  he  does  so  wilfully.  On 
this  principle  the  prosecutor  is  not  required  to  e^tab- 

I*ro0ecator  need  •*•  ,  •*•  ,     ,  •*•        , 

not  prove  motire.  Ugh  a  motivo  for  the  commissiou  of  the  crime  (3). 
Not  E88E1ITIAL        Further,  though  the  act  done  be  not  exactly  that 

THAT  BSaULTS  BS  '.  ^      ^         ^  Ml    1  1       1  1 

THAT  iHTKrDBD.  which  was  intended,  the  perpetrator  may  still  be  held 
guilty  of  criminally  doing  that  which  has  actually 
happened.  This  may  result  either  from  a  crime 
taking  efifect  on  a  diflFerent  individual  from  the  person 
at  whom  the  wrong  was  aimed,  or  from  the  crime  re- 
sulting in  injuries  diflFerent  from  those  intended.      To 

Injury  aimed  at  illustrate  the  former  case — if  A  fire  at  B,  and  the  shot 

B,  taking  effect  .  .  .  i     i» 

on  c-  killed  C,  or  if  A  put  poison  in  a  cup  intended  for  B, 

and  Q  drink  of  it  and  die,  A  is  guilty,  though  he  had 
no  ill-will  to  the  deceased.  His  murderous  action  is 
the  cause  of  Cs  death  (4).  Indeed  it  is  not  necessary 
that  the  act  be  directed  against  any  one  in  particular. 
To  fire  a  gun  into  a  crowd,  or  place  a  log  in  front 
of  a  railway  train,  is  murder,  if  death  ensue,  though 
no  one  in  the  crowd  or  the  train  was  known  to  the 
ofifender  (5). 


Firing  into 
crowd,  or  ob- 
Btmcting  train. 


1  Hume  i.  21,  22. 

2  Hume  i.  25. — Alexander  Ding- 
wall, Aberdeen,  Sept.  19th  and 
20th,  1867 ;  6  Irv.  466. 

3  Hume  i.  254.  —  Elizabeth 
Edmiston,  H.  C,  Jan.  15th,  1866  ; 
5  Irv.  219  and  1  S.  L.  R.  107. 

4  Hume  1.  22,  and  cases  of  Car- 
negie :  and  Hay  there. — Alison  i. 
48  to  50.— Andrew  Ewart,  H.C., 
Feb.  11th  1828;  Sime  815.  (In 
this  case  the  person  killed  was  the 
accused's  intimate  friend,  who  was 


engaged  along  with  him  ii  pro- 
tecting a  churchyard,  and  was 
mistaken  by  him  for  a  "body- 
"  snatcher."  This,  it  was  laid 
down,  was  murder,  as  it  would 
have  been  murder  had  the  accused 
kUled  a  person  who  came  to  take 
away  dead  bodies.  —  Andrew 
Williamson,  Perth,  Sept.  16th 
1833  ;  6  S.  J.  40. 

5  Hume  i.  23,  and  case  of  Niven 
there.  See  same  case,  Appendix, 
vol.  ii.  531 — ^Alison  i.  51. 
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To  illustrate  the  latter  case  : — If  A  attack  B,  and  S7,^^/bk 
attempt  by  violence  to  rob  him,  or  to  do  him  some  "^'^  '»TKypEi>. 
grievous  bodily  harm,  and  B  die,  A  is  guilty  of  murder,  vi^ence  m 
though  he  had  no  intention  to  cause  death  (1)     Or  if  "*****^— 
means  are  used  to  cause  a  pregnant  woman  to  abort,  JJ^J^J^JJ^imi. 
and  the  woman  die,  the  crime  is  murder  (2)     This 
rule  may  or  may  not  apply  according  to  circumstances. 
The    general    principle    is,     that    where   what    has 
happened  was  not   unlikely  to  occur,  the  perpetrator 
is  answerable  for  the  result  (3). 

The  law  of  Scotland  makes  no  distinction  between  "  actor  obabt 

AND  PABT. 

guilt  by  commission  and  guilt  by  accession.  Every 
person  indicted,  except  in  treason  cases,  and  cases  of 
concealment  of  pregnancy  (4),  is  charged  as  "  actor  or 
art  and  part."  It  is  not  necessary  to  determine  under  Not  necessary 
which  category  the  case  falls.  Whether  the  verdict  gniit  is  »•  actor 
be  guilty  as  "  actor,"  or  guilty  as  "  art  and  part,"  or 
be  a  general  verdict  of  "  guilty  as  libelled,"  the  effect 
is  the  same.  The  theory  is  that  it  is  of  no  conse- 
quence whether  the  guilt  is  of  the  one  kind  or  the 
other.  The  accusation  virtually  says  — "  you  are 
guilty,  whether  as  actor,  or  as  art  and  part,  matters 
not."     By  this  rule  niceties  are  avoided,  and  it  is  asTri^iof""**^ 

'*  ^       ^  '  sory  the  same  as 

easy  to  try  an  accessory  as  a  principal.     For  example,  of  principal. 
an  abettor  of  fraudulent  bankruptcy  (5),  or  of  breach 
of  trust  (6),  or  of  rape  (7),  is  charged  along  with  the 


1  Hume  L  23,  24. 

S  WilL  Reid,  H.  C.  Nov.  10th 
and  11th  1858 ;  8  Irv.  285  and  81 
8.  J.  176  (Indictment). 

8  Alexander  Dingwall,  Aber- 
deen, Sept.  19ih  and  20th  1867; 
5  Inr.  466  and  4  S.L.R  249. 

4  In  treaK>n  cases  all  are  held 
principals  (Hume  L  588 — ^Alison  i. 
616),  and  in  concealment  of  preg- 
nancy there  can  obviously  be  no 
accession,  (Hume  i.  299. — Alison  i 
158.— Alison  Punton,  H.C.,  Nov. 
5ih  1841 ;  2  Swin.  572  and  Bell's 
Notes  219.). 


6  Richard  F.  Dick  and  Alex. 
Lawrie,  H.C,  July  16th  1832 ;  4  S. 
J.  594  (Indictment). — Rob.  Moir 
and  John  Moir,  H.C,  Dec.  5th 
1842  ;  1  Broun  448  (Indictment.) 

6  Rob.  Smith  and  Jas.  Wishart, 
H.C.,  Mar.  28d  1842;  1  Broun  184 
and  Beirs  Notes  18. 

7  Hume  i  805,  806,  and  case  of 
Tumbull  and  others  there. — Alison 
i  218,  and  case  of  Gumming  and 
M'Cartney  there. — John  Jamieson 
and  others,  H.C.,  Dec  21st  1842; 
1  Broun  466. 
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Inatiftation  most 
beawloii& 


InKigatlng 
chUd  or  idiot 


principal  So  far  is  this  carried,  that  if  the  principal 
abscond,  the  accessory  may  be  tried  alone  for  the 
offence,  as  having  aided  and  abetted  (1).  The  case  of 
forgery  illustrates  this,  where  all  concerned  in  the 
fabrication  are  art  and  part  of  the  guilt  of  the  utter- 
ing (2).  A  still  better  instance  is  the  case  of  bigamy, 
in  which  only  one  or  two  persons  can  be  principals. 
But  the  person  who  marries  another  knowing  that 
other  to  be  already  married  (3),  and  the  clergy- 
man who,  being  cognizant  of  the  facts,  performs  the 
ceremony,  are  both  guilty.  Even  the  witnesses  of  a 
bigamous  marriage  are  guilty,  if  they  lend  themselves 
to  the  fraud,  by  concealing  it  from  the  celebrant,  or 
from  the  party  who  is  deceived  (4). 

Gmlt  bTaoceasion  may  be  incurred  by  giving  ooun- 
sel  or  assistance  to,  or  otherwise  acting  in  previous 
concert  with,  the  principal ;  or  by  concert,  assistance, 
or  participation  at  commission,  or  by  all  or  any  of 
these  modes  combined. 

Where  the  guilt  is  by  previous  counsel  alone,  the 
instigation  must  have  been  direct  and  serious  (5). 
The  question  whether  it  was  so  or  not  is  one  of  cir- 
cumstances. Where  one  person  has  authority  over 
another,  as  in  the  case  of  soldiers,  the  mere  order  to 
do  the  act  may  infer  guilt  (6).  The  strongest  case  is 
that  of  a  person  inciting  an  unreasoning  being,  such 
as  an  infant  or  an  idiot,  to  commit  a  crime  (7).  In- 
deed, in  such  cases,  the  instigator  is  truly  a  principal, 


1  Hume  i.  288, 284— Alison  L  09. 
— James  Hughes,  Jedburgh,  April 
5th  1842 ;  1  Brown  205  and  Bell's 
Notes  85. 

2  Hume  i.  155,  oases  of  Hallidaj 
and  others :  and  Tarbet  and  Feme 
there. — ^Alison  i.  885, 889,  and  cases 
of  Gillespie  and  Edwards :  and 
Ovens  there. 

8  Hume  i.  462— Alison  I  589.— 
Isabella  Bain  or  Bell  and  John 
Falconer,  H.C.,  July  18th  1832; 


Bell's  Notes  118  and  5  Deas  and 
Anderson  509. — Catherine  Potter 
or  Auchindoes  and  David  Inglis, 
H.C.  July  21st  1852 ;  1  Irv.  78. 

4  Hume  L  462— Alison  L  588, 
540. 

6  Hume  i.  278,  278— Alison  i 
57,58. 

e  Hume  i.  277— Alison  L  58. 

T  Hume  L  281.— See  also  WiU. 
Ross  and  Rob.  Robertson,  Inver- 
ness, April  28d  1886  ;  1  Swin.  185. 
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as  he  effects  the  crime  by  employing  an  unreasoning  cS^bl^ 
being  to  commit  it.     It  may  also  be  important  to  strongest  case 
consider  whether  the  instigation  was  merely  an  en- H^  the^lnds 
couragement  to  do  what  the  other  had  resolved  to  ®' *"'*******'^' 
commit,   or  whether    it   proceeded  from   the   direct 
desire  of  the  instigator,  or  was  part  of  a  joint  ad- 
venture, in  which  he  has  caused  his  accomplice  to 
take  the  risks  of  the  actual  perpetration.      In  the  first 
case  it  would  require   very   strong  circumstances  to 
justify  conviction,  while  in  the  second  the  instigator 
who  puts  the  other  forward,  is  the  more  criminal  of 
the  two  (1).     It  is  also  a  fact  of  great  importance  ^^^^^^'p*"®"**^ 
that  use  has  been  made  of  practical  persuasion,  as  by 
a  bribe,  or  even  a  promise  of  reward  (2). 

The  instigation  must  be  to  such  an  act  as  was  ihwioatio* 
likely  to  result  in  the  crime  charged.  If  a  person  th*  act  donk. 
send  his  servant  after  a  boy  who  is  trespassing,  or 
doing  mischief,  telling  him  to  cuff  the  boy,  and  the 
servant  beat  him  so  unmercifully  that  he  dies,  the 
master,  though  accessory  to  an  assault,  is  not  guilty 
of  murder  by  insti^tion.     On  the  other  hand,  though  instigator  iiawe 

•^  ®   .  .  .  for  result  likely 

the  result  was  not  directly  intended  by  the  instigator,  from  deed 

•^  "^  o  » counselled. 

still  if  that  which  he  counselled  was  not  unlikely  to 
have  the  consequences  which  did  result,  he  is  guilty. 
Thus  if  a  person  instigate  a  surgeon  to  cause  abor- instigating  to 

.  *        .        .  .  .  procure  abortion 

tion,  and  the  woman  dies,  the  instigator  is  guilty  of  or  to  robbery, 
the  murder  (3)  ;  or  if  one  instigate  another  to  robbery, 
and  the  violence  done  causes  death,  he  is  liable  as 
accessory  to  murder.     In  short,  where  the  principal 
commits  an  offence  which  follows  as  a  natural  result 
of  the  counsel,  the  instigator  is  guilty  (4).     And  this 
holds  where  the  perpetrator  is  not  the  person  origi"^^^?JJJ* 
nally  instigated,  but  another  employed  by  him.     If  A  ^JJ2a?y^^ 
instigate  B  to  murder,  and  B  hire  G,  who  does  the 

1  Hume  i  270.  8  WiU.  Beid,  H.C.,   Nov.  10th 

S  Hume  I  278.— Thee.  Hunter  and  llth  1858  ;  3  Irv.  2S5.    (Lord 

and  otben,  H.C.,  Nov.  lOth  1837 ;  Justice  Clerk  Inglis*  charge.) 

1  Swin.  650  (Indictment.)  4  Hume  i.  280.— Alison  i.  59. 
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ASSISTAKCB 
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deed,  the  instigator  is  responsible  (1).  Or  if  the 
principal,  by  mistake,  kill  not  the  person  intended, 
but  another,  the  instigator  is  guilty.  In  both  cases 
the  death  is  the  result  of  his  mandate  (2).  It  would 
of  course  be  different  if  the  "  actor "  killed  another 
person,  knowing  him  not  to  be  the  person  to  whom 
his  mandate  applied.  There  would  then  be  no  con- 
nection between  the  mandate  and  the  death. 

If  instigation  alone  infer  guilt,  instigation  accom- 
panied by  assistance  does  so  a  fortiori  (3).  Indeed, 
the  seriousness  of  the  instigation  may  often  be  best 
estimated  by  the  assistance  given.  If  A  instigate  B 
to  murder,  or  to  inflict  grievous  injury,  and  supply  B 
with  a  deadly  weapon,  then  he  is  guilty  of  the  crime 
which  B  commits  (4).  And  the  act  done  by  A  may 
lend  significance  to  words  otherwise  capable  of  more 
than  one  construction.  If  A  tell  B  to  search  for  C, 
and  if  he  find  him  **  not  to  spare  him,"  handing  to  B 
a  light  cane,  or  a  heavy  bludgon,  or  a  dagger,  or  a 
bottle  of  sulphuric  acid,  the  words  would  imply  a  dif- 
ferent intention  in  the  instigation  in  each  case.  On 
the  other  hand,  the  assistance  given,  to  be  of  weight 
in  a  case  of  instigation,  must  have  a  real  connection 
with  the  act.  It  must  be  practical  assistance  towards 
ihdt  end.  A  doubtful  case  can  scarcely  be  propped 
up  by  proof  of  a&sistance  of  a  general  kind,  such  as 
lending  a  horse  which  carries  the  principal  to  the 
scene  of  the  offence.  If  the  instigation  is  not  so 
serious  and  deliberate  as  to  afford  evidence  of  con- 
cert, inferring  guilt  per  se,  then  it  will  require  evi- 
dence of  practical  and  immediate  assistance  to  imply 
giiilt  (5). 

A  person  may  be  art  and  part,  by  supplying  means 
to  commit  the  act,  even  though  the  act  itself  be  the 


1  Burnett  266.— Alison  i.  59. 
8  Hume  i.  280,  281.— AluonL  58. 
8  Hume  i.  274.^AliBon  i.  59. 
4  Hume  L  274.  275,  and  cases  of 


Hay  and  Thompson  :  and  Einnin- 
mount  there. 
6  Hume  L  276, 277.— Alison  L  60. 
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affair  of  the  other  party  altogether.     If  A  inform  BfJJJJ^°* 
of  his  ictention  to  destroy  C,  and  B  furnish  A  with  supplying 
poison,  then  B  is  guilty  art  and  part  (1).     Or  if  A^*^"- 
desire  B  to  decoy  C  to  a  certain  place,  that  he  maypecoTtniriiijnnd 
waylay  and  assault  C,  and  B  do  so,   he  is  art  and^'*^**^'^'' 
part  of  the  assault  (2).     But  the  assistance  must  beAsairtancemiut 

T  i/»  -i-i  or  T/»*  1       relate  to  the 

direct,  and  for  the  particular  onence.  If  A  employ  particular 
B  to  make  a  set  of  housebreaking  tools,  not  for  a 
particular  housebreaking,  but  only  for  his  general 
business  as  a  thief,  B  cannot  be  held  guilty  of  the 
housebreakings  committed  by  means  of  them  (8). 
But  B  may  be  art  and  part  of  a  particular  house- 
breaking by  A,  if  he  make  and  supply  A  with  instru- 
ments for  that  specific  purpose ;  e.g,  if  it  could  be 
proved  that  A  got  him  to  examine  a  lock  and  to 
make  a  key  for  it,  that  might  make  B  guilty  art  and 
part. 

The  connexion  between  the  instigation  or  assistance  connexion  be- 
and  the  act  must  continue  to  the  last.     If  the  insti- Jd^dthe 
gator  repent,   he  is  not  guilty  if  he  dissuade  the  Se  broken, 
person  whom  he  originally  instigated,  but- the  latter  J^^g^^^J*" 
persists  and  commits  the  crime.     And  if  a  person  bej^^^jj*^ 
induced  to  supply  poison,  knowing  the  purpose  for 
which  it  is  intended,  but  demand  it  back,  and  repu- 
diate the  plot,  he  is  not  guilty  of  what  the  principal 
afterwards  does  with  the  poison^  although  he  may  be 
liable  to  punishment  for  having  supplied  it.     But  he 
will  not  be  held  free  if  his  withdrawal  of  his  instiga-instijratornot 

J  j«  ji-i».T  Tj  free  if  withdrawal 

tion,  or  demand  for  restoration  of  the  means  suppbed,  of  mandate  too 
have  not  reached  the  principal  before  the  deed  was  crime.'*'*'*" 
done,  as  from  a  letter  not  arriving  in  time,  or  from 
his  being  unable  to  find  him  (4). 

The  instigator  is  not  less  guilty  under  the  law  of  ^*"*®^"^* 


OIVBV  ABBOAD. 


1  Hume  L  275,  case  of  Hay  and  Home  (i.  157, 158)  in  reference  to 

ThoniBon  there. — ^Alison  L  59.  art  and  part  of  forgery  by  making 

8   Hume  i  275,  case  of   Muxr  the  instrument  with  which  the  for- 

there. — Alison  i.  60.  gery  is  effected. 

8  Bee   obeexTations    by  Baron  4  Hume  i  279,  280. 
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wra^oAD.  Scotland  because  the  instigation  was  given  in  a  dif- 
ferent  countiy.  The  guilt  is  not  of  instigation — 
that  may  be  a  separate  offence — ^it  is  guilt  of  the 
crime.  When  there  is  proof  of  the  counsel,  the  insti- 
gator is,  in  the  eye  of  the  law,  present  at  the  offence. 
If  persons  conspire  in  London  to  procure  a  murder  in 
Edinburgh,  and  hire  an  assassin,  they  are  guilty  of 
the  murder  in  Scotland,  and  subject  to  the  Scottish 
courts  (1). 

Conduct  at  tbx      Accession  may  be  inferred  from  the  accused's  conduct 

TIMB  Of  TBS  •'  •  •  -I  #• 

otFEircB.  at  the  time  of  the  offence,  with  or  without  evidence  of 

previous  concert.    In  the  latter  case,  although  the  par- 

PaiticiiMtion      ticipation  be  only  taken  up  at  the  moment,  it  may  be 

atthemomeiit.   suflScicnt     Thus,  if  pcrsous  joiu  in  shooting  at  a  rifle 

range,  without  taking  proper  precautions  for  safety, 

all  may  be  responsible  for  injuries  caused  by  a  shot 

PaTticipation      fired  by  one  of  them  (2).     And  if  this  be  true  of  par- 

previou  concert  ticipation  at  the  moment,  it  is  of  course  more  clearly 

true  where    there    has    been  any  previous  concert. 

Those  who  watch  while  another  commits  a  murder  or 

a  housebreaking,  are  guilty  art  and  part  (3). 

ffnoMuunE         On  the  other  hand,  whether  there  has  been  previous 

together  in«j  ,  '  -^ 

not  be  eu  guilty  coucert  or  uot,  it  docs  not  follow  that  where  several 

of  act  of  Indl-  ' 

▼idiiai.  persons  are  together,  each  individual  is  guilty  of  every 

act  done.      Take  the  case  first  of  there  having  been 

withoat"wrf  ^^  provious  conccrt.  If  a  quarrel  suddenly  arise 
between  persons  on  the  street,  two  or  three  on  one 
side  and  two  or  three  on  the  other,  and  a  few  blows 
with   fists  or  sticks  having  been  interchanged,    one 


concert 


1  See  Will.  Duncan  and  Alex. 
Gumming,  H.  C,  March  lltb  1850  ; 
J.  Shaw  884  (Lord  Mackenzie's 
opinion). 

S  George  Barbier  and  others.  In- 
yemeas,  Sept  25th  1867;  5  Irv. 
482 ;  40  8.  J.  1  and  4  8.  L.  R.  251. 

8  Hume  1265.— Hume  L 102,  and 
cases  of  Donaldson  and  Galder: 
and  Wilson  and  others  there. — Ali- 
son i.  62»  289, 290, 291,  and  cases  of 


Prior  and  M'Lachlan  :  and  Boyd 
and  others  there. — In  the  case  of 
Jas.  MlCenna  and  others,  H.G., 
April  8th  1826,  it  was  laid  down 
that — ''  If  persons  go  into  a  house, 
and  act  so  as  to  aid  the  individual 
who  takes,  as  by  calling  off  the 
attention  of  the  proprietor,  they 
are  guilty  art  and  part."  —  Lord 
Wood's  MSS. 


^nr 


INTRODUCTION.  9 

draws  a  knife  and  stabs  another,  the  rest  are  not  art niwov^mwcl 
and  part  of  this  act,  which  was  not  a  likely  result  of 
such  a  trifling  brawl  (1).  Only  those  could  be  guilty 
who  encouraged  it,  either  by  inciting  the  person  who 
did  it  (2),  or  by  holding  the  injured  party  in  the 
knowledge  of  what  was  being  done  (3),  or  by  them- 
selves making  use  of  similar  deadly  weapons,  or  in  some 
such  way  (4).    Again,  take  the  case  of  there  being  pre-  Pcnonscom- 

^,  ,  .  Wned  to  coininit 

vioxis  concert  to  commit  some  not  very  hemous  crime,  trifling  offences. 

If  one  person  enter  an  orchard  to  steal  fruit,  and 

another,  who  is  watching,  kill  the  orchard  keeper,  the 

thief  who  is  taking  the  fruit  \&  not  held  art  and  part 

guilty,  without  proof  that  he  concurred  in  the  deed  (5). 

The  rule  seems  to  be  sound,  which  infers   responsi- aii  Tefpon«iwe  if 

•  ■*■  combined  tor 

bility  afi^ainst  the  whole  body  for  the  acts  of  indi-  wghiy  criminal 
viduals,  where  the  concert  has  been  for  a  violent  and 
outrageous  purpose,  or  where  such  a  purpose  has  been 
manifestly  taken  up  at  the  time.  Thus,  if  several 
persons  make  a  violent  attack  to  commit  robbery,  and  combination  to 
the  sufferer  die,  all  who  join  in  the  attack  are  guilty 
of  murder,  though  it  cannot  be  proved  which  struck 
the  mortal  blow  (6). 

Again,  if  a  combination  be  formed  at  the  moment,  ?•»««*«»*  *'««?- 

°        '  .  ,  '  bination  formed 

without  previous  concert,  that  will  be  enough.     If  in  at  the  moment 
a  sudden  brawl  the  whole  of  one  pctrty  draw  knives, 
they  would  all  be  guilty  of  the  consequent  injuries, 


1  Hume  L  270,  and  caae  of 
Brace  and  Anrot  there — ^i.  271, 
cases  of  Price  and  others:  and 
Crieff  and  Cordie  there, — i  273, 
caae  of  Lindsay  and  Brock  there. — 
Alison  L  63,  64,  and  cases  of 
MarRhall  and  others :  and  Durrand 
and  others  there. 

%  Hume  i  267,  case  of  Maxwell 
there. — Hume  L  271,  case  of  Davis 
and  Wiltshire  there. 

3  Hume  i  266,  case  of  Boss  and 
Roberts  in  note  3. — Hume  i.  280, 
case  of  Brown  in  note  1. — Burnett, 


277i  case  of  Ryaoh  in  note. 

4  See  Hume  L  266,  and  case  of 
Hamilton  there. 

6  Hume  L  270. 

6  Hume  i  266,  case  of  Mackin- 
tosh and  others  in  note  1. — Alison 
i  65,  66. —The  following  note 
occurs  in  Lord  Wood's  MSS.,  in 
the  case  of  Rob.  Hamilton  and 
others,  H.C.,  July  19th  1826,  which 
was  a  case  of  robbery — "  The  Lord 
"Justice  Clerk  laid  it  down  as 
'^dear  law  that  all  being  engaged 
"  in  the  felonious  purpose,  and  one 
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T?i^l^oi^^l  though  inflicted  by  the  hand  of  one  only  (1).     It  has 


€t 


€f 


Witnessing 
ctline  and  not 
iuterfeiiug. 


been  laid  down — "  In  a  charge  of  murder  it  is 
"  not  necessary  to  prove  previous  concert.  If 
"they  joined  in  reckless  assault  upon  the  pai-ty — 
"  reckless  whether  he  Kve  or  die,  and  the  party  be 
killed,  all  joining  are  guilty,  though  it  is  proved 
that  one  particular  blow  caused  the  death,*  and 
"  though  it  cannot  be  proved  by  whom  the  particular 
"  blow  was  struck.  If  united  in  a  murderous  and 
''  brutal  assault,  all  are  responsible  "  (2). 

The  situation  in  which  the  strongest  case  would  be 
required  to  justify  a  conviction  as  art  and  part,  is  that 
of  a  person  being  present  at  the  perpetration  of  an 
oflence,  and  not  interfering  to  prevent  it  (3).     This 

^K»»t  »'nountto  alone,  without  any  proof  of  previous  concert  or  of 
concurrence  displayed  at  the  time,  might  or  might  not 
justify  a  conviction  according  to  circumstances. 
Suppose  that  a  person  stands  by  and  witnesses  with- 
out remonstrance  or  sign  of  dissent,  the  protracted 
efforts  of  one  individual  to  ravish  a  woman,  or  to 
drown,  or  throw  another  over  a  precipice,  could  any  dis- 
tinction be  drawn  between  such  a  case  and  one  of  direct 

strongest  case—  participation  (4)  ?    Perhaps  the  strongest  example  that 

offlclal  witnessing  ,•  -j^x-l*  i*xi_x/»  ic'iij 

breach  of  the  cau  DC  miagincd  of  this  sort,  IS  that  of  an  omcial  stand- 
ing  by  and  not  doing  his  duty,  and  so  allowing  a 
breach  of  the  law.  One  such  case  has  occurred, 
where  a  magistrate  required  as  such  to  assist  an 
officer  who  was  being  deforced,  declined  to  do  so  (5). 
Except  in  the  case  of  Treason,  where  the  rules  are 


'*  oommitting  the  act  while  the 
''  others  were  present  and  not  in- 
"  terfering,  all  were  art  and  part 
"of  the  murder." — See  also, 
Henry  Swanston  and  others,  H.C., 
Feb.  29th  1836 ;  1  Swin.  64.  (Lord 
Justice-Clerk  Boyle's  charge). 

1  Hume  i  271,  observations  on 
case  of  Davis  and  Wiltshire  tiiere. 

2  Thos.  Wilson  and  others,  Jed- 


burgh, October  4th,  1849;  Lord 
Wood's  MSS. — See  also  Hume  i 
268,  and  case  of  Brown  and  Wilson 
in  note  1. 

8  Hume  i.  265. --Burnet  270, 
case  of  Smith  and  Taylor  there. 

4  George  Kerr  and  others,  Glas- 
gow, Deo.  26th  1871  ;2  Couper  834. 

6  Hume  i.  897,  case  of  Mitchell 
there. — Alison  i.  506. 
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special  (1),  accession  after  the  fact  is  not  recognised,  tm^c?  aoT" 

except  as  an  elementof  evidence,  from  which  previous  ^1!?^?: 

participation  may  be  inferred  (2).  It  will  be  necessary 
to  notice  later  the  rules  as  to  accession  in  the  case  of 
certain  crimes,  as,  for  example,  the  crime  of  Mobbing 
and  Rioting. 

Every  person,  whether  a  British  subject  or  a  foreigner,  who  ca»  oomiht 
is  answerable  for  the  offences  which  he  commits  against 
the  laws  of  Scotland,  and  within  the  jurisdiction  of  the 
Scottish  Ck)urts.     There  are  only  three  exceptions  : — 
I.  Non-age.   II.  Alienation  of  Reason.  III.  Compulsion. 

A  child  under  seven  years  is  not  liable  to  punish- novaos. 
ment  as  a  criminal  (3).     But  children  above  that  age 
may  be  prosecuted  and  punished  (4).     Sentence  of 
death  is  competent  after  the  age  of  puberty — 14  in 
males,  1 2  in  females  (5). 

iDsaaity  or  Idiocy  (6)  exempts  from  prosecution  (7).  alikhatxok  ok 
But  there  must  be  an  alienation  of  reason,  such  as 
misleads  the  judgment,  so  that  the  person  does  not  Alienation  must 
know  "  the  nature  or  the  quality  of  the  act "  he  is 
doing,  or,  "  if  he  does  know  it,  that  he  does  not  know 
he  is  doing  what  is  wrong"  (8).     If  there  be  this 


1  Humei.  538. 

2  Hume  L  281,  282,  and  cases  of 
Coutts  (from  Maclanrin,  No.  97), 
and  Bryce  there. 

8  Hume  i.  35. — Alison  i.  666. 

4  Hume  L  32,  cases  of  Gun  and 
Chisholm  :  Quin  and  Macdonald  : 
and  Campbell  in  note*. — Hume  i. 
35,  cases  of  Menzies :  and  TumbuU 
and  Hay  in  note  4. — Alison  i.  665, 
case  of  Macleisb  and  Stuart  there. 

5  Hume  L  31,  and  cases  of  Forbes: 
Middleton :  Jamieson :  and  Forres- 
ter tbere. — i.  32,  cases  of  Urquhart: 
Macdonald  and  M'Intosh :  Main 
and  Atchieson  :  Moore  and  others : 
M'Laren  and  others :  and  M'Eay 
in  notes  3  and  *.— L  88,  case  of 
Pirie  there. — Hume  (i.  84),  indi- 
cates that  there  ia  no  inflexible 


rule  of  law  to  exempt  children 
under  puberty  from  capital  punish- 
ment, and  fixes  10^  years  as  the 
probable  limit.— Alison  i.  663,  664. 

6  The  charge  of  the  late  Lord 
Justice  Clerk  Hope  in  the  case  of 
Geo.  L.  Smith  and  Bob.  Campbell, 
H.C.,  Jan.  15th  to  17th  1855 ;  2 
liT.  1,  is  most  instnictiye  on  the 
general  doctrines  as  to  insanity. 

7  Hume  i.  87. 

8  Hume  L  88,  case  of  Thompson 
there.— Jas.  Gibson,  H.C.,  Dec.  23d 
1844 ;  2  Broun  832,  (Lord  Justice 
Clerk  Hope's  charge). — ^Alex  JMLilne, 
H.C.,  Feb.  9th  to  11th  1863  f  4  Iir. 
801,  and  85  S.  J.  470  (Lord  Justice 
Clerk  Inglis'  charge).  —  Andrew 
Brown,  H.Cn  Jan.  8th,  1866  ;  5  Irv. 
215,  and  1  S.  L.  R.  98. 


12 


INTRODUCTION. 


RB^oi."^"^'   alienation,  as  connected  with  the  act  committed,  he 
ifi  not  liable  to  punishment,  though  his  conduct  may 
be  otherwise  rational  (1).     For  example,  if  he  kill 
another,  when  under  an  insane  delusion,  as  to  the 
conduct  and  character  of  the  person — e.gr.,  believing 
that  he  is  about  to  murder  him,  or  is  an  evil  spirit, 
then  it  matters  not  that  he  has  a  general  notion  of 
right  and  wrong.     For  in  such  a  case,  "  as  well  might 
he  be  utterly  ignorant  of  the  quality  of  murder  "  (2). 
He  does  the  deed  knowing  murder  to  be  wrong,  but 
his  delusion  makes  him  believe  he  is  acting  in  self- 
Effect  of  inianfty  defence,  or  against  a  spirit      Nor  does  it  alter  the 
same  thoairh  the  effect  of  the  fact  of  uisanity  at  the  time,  that  the 
p    yrecoYer.     pgj.gQjj  afterwards  recovers  (3).     Instances  have  even 

occurred  of  one  short  sudden  access  of  maniacal 
phrenzy,  in  which  an  act  is  committed,  and  where 
there  is  no  recurrence  of  the  mania  (4).  Such  a  case 
of  insanity  is  obviously  the  most  difficult  to  prove,  but 
if  proved,  it  bars  punishment  But  the  alienation  of 
reason  must  be  substantial.  Oddness  or  eccentricity, 
however  marked,  or  even  weakness  of  mind,  will  not 
avail  as  a  defence  (5).  Even  monomania  may  be  in- 
sufficient as  a  defence,  where  the  delusion  and  the 
crime  committed  have  no  connection  (6),  or  where 
the  person,  though  having  delusions,  was  yet  aware 
that  what  he  did  was  illegal  Disturbance  to  the 
mind  is  not  enough,  if  the  reason  be  not  over- 
thrown (7). 


Oddnees  or 
eccentricity  not 
enough. 


Honomani* 
unconnected 
with  crime  no 
defence. 


1  Hume  i.  87,  88.— AlisoD  L 
645,646. 

2  Hume  i  88.— See  Lord  Justice 
Clerk  Hope's  charge  in  the  case  of 
Jas.  Gibson,  H.C.,  Dec.  28d  1844 ; 
2  Broun  832. 

8  Hume  L  89,  and  case  of  Kin- 
loch  there. 

4  Hume  L  41,  42,  and  case  of 
Coalston  there.  —  Ann  Sparrow, 
Giasgow,  Sept  2l8t  1829;  Bell's 
Notes  6. — ^Eliza  Sinclair  or  Clafton, 
H.C.,  June  19th  1871 ;  2  Couper  73. 


6  Hume  i.  38.  and  cases  of  Gray : 
and  Bonthom  there,  and  case  of 
Campbell  in  note  8. — Alison  i.  654^ 
655.— Geo.  Bryoe,  H.C.,  May  80th 
and  8lBt  1864;  4  Irv.  506.  (Lord 
Justice  General  McNeill's  charge.) 

6  Eugene  K  A.  Whelps,  H.C., 
July  25th  1842 ;  1  Brown  878  and 
BeU's  Notes  5. 

7  Jas.  Gibson,  H.C.,  Dec.  28d 
1844 ;  2  Broun  832.  (Lord  Justice 
Clerk  Hope's  charge.)— Alexander 
Dingwall,  Aberdeen,  Sept.  19th  and 
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If  alienation  of  reason  exist,  it  is  of  no  consequence  ^ISJt"°*  ^' 
whether  it  result  from  chronic  disease  or  a  temporary  caiua  of  in«mii7 
causa     It  matters  not  though  the  cause  have  been  JIiSlsaT** 
the  accused's  own  acts  of  excess  (1).     But  mere  in- intoxieatton  no 
toxication  is  no  defence  (2).  "*'"*■ 

The  defence  of  compulsion   scarcely  ever  applies  gohpclbiov. 
except  where  a  large  body  of  persons  force  individuals 
to  act  with  them  by  absolute  compulsion,  or  by  threats 
of  death  or  serious  injury.     Such  cases  may  occur  in^vgebody 
great  public  commotions,  where  a  person  is  forced  toindiTidnaia. 
aid  rebels,  or  to  go  along  with  a  treasonable  or  riotous 
mob  (3).    Again,  an  innocent  person  may,  from  inabi-  innocent  penon 
lity  to  escape,  be  a  witness  of,  or  even  to  some  extent 
an  actor  in,  piratical  offences  (4).     But  it  is  possible 
to  conceive  a  case  in  which  the  defence  of  compulsion 
would  be  valid,  though  the  constraint  was  the  act  of 
one  individual.     If  a  father  concuss  a  young  child  tociiii(i«"np«ued 

by  pupfHiti 

conmiit  a  crime,  by  threats  of  death  or  violence,  it 
cannot  be  doubted  that  the  child  would  be  irrespon- 
sible (5).     And  the  same  might  hold  in  the  case  of  awifebybwbnd. 
wife  compelled  by  her  husband  (6). 

20ihl867;  5 Irv.  466  and  4 S.  L. R.  2  Hume  i.  45,  46,  and  oaaet  of 

249.    (Lord  Deas' charge.)   See  also  Hume:  M*Laaoldan:  and  Hamilton 

John  Caldwell,  Qlaagow,  May   8d  andOreenthere,  and  oaae  of  Bowers 

1S66  ;  5  Inr.  241  and  2  S.  L.  R.  1.  in  note  a.    Baron  Hume  seems  to 

1  Alex.  Milne,  H.C.,  Feh.  9ih  to  think  that  in  the  case  of  o£Fenoo8 

nth  186S ;  4  Irr.  801  and  85  S.  which  consist  in  the  uttering  of 

J.  470  (Lord  Justice  Olerk  Inglia'  words,  such  as  using  seditious  lan- 

oharge).     The  extraordinary  rule  guage,  it  ou^t  to  be  a  mitigation 

laid  down  by  Sir  Archibald  Alison,  that  the  worda  were  not  deUbe- 

(L  654X  that  where  there  is  a  tem-  rately  spoken,  but  uttored  when 

porary  alienation  of  reason  in  con-  the  ipeaker  was   intoxicated.    (L 

sequence  of  the  accused's  excesses,  46,  47.)— See  also  Hume  i  570,  and 

he  is  to  be  held  guilty  of  what  he  John  Alvee,  April   14th  1880 ;   5 

does  when  so  bereft  of  reason,  if  I>eaa  and  Anderson  147. 

« this  iniirmity  was  known  to  him,"  8  Hume  L  51,  52,  and  cases  of 

bat  that  if  insanity  snpenrenes  on  Riddell :  Faimy  and  others :  Gil- 

exceasiye  drinking,  "  without  fhe  christ :  and  Main  and  others  there, 

panel's  having  been  aware  that  such  — ^Alison  L  672,  678. 

an  indulgence  in  his  case  leads  to  4  Hume  L  52 — L  484«  and  case  of 

such  a  consequence,"  and  he  does  Hews  and  others  there. — ^Alison  L 

some  criminal  act,  he  is  to  be  more  689,  640,  678. 

leniently  dealt  with,  seems  to  be  5  Hume  i  50. 

wholly  inoonaiBtent  with  principle.  6  Hume  i.  49. 
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AcGBAVATiows.       jj^    fixiiig    punishmeiit,    not    only  the    act   com- 
mitted, but  all  the  circumstances  which  tend  to  aggra- 
vate or  to  palliate  it,  are  considered.     All  statutory  or 
special  aggrivations,  such  as  the  mode  of  the  com- 
mission, the  position  of  the  injured  party,  or  the  cha- 
racter of  the  delinquent,  will  be  noticed  later.     But 
prerious  eonric-  there  is  onc  aggravation  which  it  is  always  competent 
to    charge — viz.,    previous    conviction    of    a    similar 
oflfence  (I) — ^and  it  will  be  convenient  to  notice  the 
rules  connected  with  it  here.    The  conviction  must  be 
conTiction  must  for  a  provious  ofifence,  as  the  aggravation  consists  in 
offence  under     the  act  being  Committed  by  a  person  who  had  been 
samei  before   cV)nvicted   (2),   and    for  the  same  crime   (3), 

though  not  necessarily  under  exactly  the  same  condi- 
conviction«  of  tions.  Provious  convictions  of  assault  alone  or  theft 
charges  of  same  alono  may  be  used  in  aggravation  of  assault  with  in- 
innnaggi-avated  tent  to  ravish,  or  theft  by  housebreaking,  and  vice 

case,  and  wee  ___  .  ^        n  •         i         i  i 

versa.  Where  the  mode  of  perpetration  has  been  the 
same,  this  may  be  an  additional  aggravation.  Thus 
if  theft  by  housebreaking  be  charged,  and  there  is  a 
previous  conviction  of  theft  by  housebreaking,  the 
prosecutor  may  found  on  both  branches  of  the  con-» 
viction  as  aggravations.  But  where  the  specialties  of 
the  offence  under  trial  differ  from  those  of  the  pre- 
vious conviction,  as  where  a  conviction  for  theft  by 
opening  lockfast  places  is  brought  forward  on  a  charge 
of  theft  by  housebreaking,  the  prosecutor  founds  on 
the  conviction  as  one  of  theft,  without  noticing  the 
aggravation  (4). 


vena. 


1  John  or  Alex.  Campbell,  H.C., 
June  3d  1822  ;  Shaw  66. 

2  Jess  Mitchell  or  Carr,  Glas- 
gow, Janoaxy  1837 ;  Bell's  Notes 
32.— John  Graham,  Ayr,  Sept.  and 
H.C.,  Nov.  21st  1842 ;  1  Broun  445 
(this  point  is  not  mentioned  in  the 
rubric)  and  Bell's  Notes  32. 

8  Hou8tonCathie,H.C.,  January 
27th  1823;  Shaw,  93.— EUen  Fal- 


coner and  others,  H.C.,  January 
26th  1852;  J.  Shaw  546  and  24 
S.  J.  175  (Lord  Justice- General 
M'Neill's,  then  Lord  Colonsay— and 
Lord  Justice-Clerk  Hope's  opi- 
nions). 

4  John  Humphreys  and  others, 
Dumfries,  May  Ist  1837 ;  1  Swin. 
498  and  Bell's  Notes  276. 
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If  the  crime  of  which  the  accused  has  been  previ-  aoobavatioks. 


ously  convicted  be  substantially  that  of  which  he  is  case  of  slight 
accused,  it  does  not  follow  that  the  conviction  cannot  tween  conviction 
be  founded  on,  because  there   is  a  trifling  variation ' 
between  the  description  of  the  one  oflFence  and  of  the 
other.     Thus,  falsehood,  fraud,  and  wilful  imposition, 
may  be  charged  as  aggravated  by  a  previous  convic- 
tion of  falsehood  and  fraud  (1),  or  a  charge  of  uttering 
"  any  forged  discharge,  or  other  obligatory  vnriting " 
may  set  forth  as  an  aggravation,  previous  conviction 
of  uttering  "  forged  writings  "  (2)., 

It  is  a  general  rule  that  the  previous  conviction  must  preTioui  conyic- 
have  been  in  a  Scottish  Court  where  it  is  founded  on  pan  of  kingdom. 
at  common  law,  but  in  some  cases  convictions  obtained 
in    other   British    Courts    have    been    admitted.     A 
conviction    of   theft    in    England    is   received  as   an 
aggravation  of   a  theft   committed  in   Scotland    (3). 
Also    where    the    prosecution    was    under    a    British 
Act   of    Parliament,    an    English    conviction    under 
it    was    admitted    (4).      But    a   recent    Statute    has 
removed    the    difficulties    which    formerly    stood    in 
the   way  of   using  previous   convictions  obtained    in 
one  part  of   the  United  Kingdom,  in  another  part, 
it  being  now   enacted   that   "  a    previous   conviction 
"  in  any  one  part   of  the  United  Kingdom   may  be 
"  proved  against  a  prisoner  in  any  other  part  of  the 


1  Bob.  Guuii,  Aberdeen,  April 
1832  ;  BeU'8  Notes  33. 

2  Samuel  Deans,  September  1839; 
Bellas  Notes  33.— See  also  case  of 
Will.  Liddell ;  Bell's  Notes  33.— 
See  also  the  case  of  Chas.  S.  Dayid- 
son  and  Stephen  Francis,  H.C., 
Feb.  2d  1863 ;  4.1ry.  292  and  35 
S.  J.  270,  where  a  previous  conyic- 
tion  of  an  offence  under  the  name 
of  "misdemeanor"  was  received, 
though,  according  to  Scottish  rules, 
it  would  have  been  called  a  '*  crime 
and  offence." 


3  Kenneth  M'Crae,  Perth,  April 
1839  ;  Bell's  Notes  33.— Jane  Mac- 
Pherson  or  Dempster,  and  others, 
H.C.,  Jan.  13th  1862 ;  4  Irv.  liS" 
and  34  S.  J.  140. 

4  Chas.  S.  Davidson  and  Stephen 
Francis,  H.C.,  Feb.  2d  1863  ;  4  Irv. 
292  and  36  S.  J.  270.  The  convic- 
tion was  not  used  in  the  form 
of  an  aggravation,  but  to  enable 
the  prosecutor  to  charge  the 
accused  with  "a  high  crime  and 
offence.'*  But  the  principle  is  the 
same. 
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INTRODUCTION. 


Plbas  ni  nil- 

QATIOW. 


AaoBAVATiQKa.  *'  United  Kingdom,  and  this  whether  obtained  before 
"  or  after  the  passing  of  the  Act"  (1). 

Pleas  in  mitigation  of  punishment  are  numerous, 
and  those  which  have  special  application  to  particular 

Good  chanusfcer.  oflFonces,  vrill  be  noticed  later.  Previous  good  charac- 
ter is  a  plea  which  needs  no  comment.  The  plea  of 
youth,  where  there  is  no  indication  of  depravity, 
always  receives  weight ;  especially  so  where  parents 
have  led  a  child  to  crime  (2).  Leniency  is  also 
extended  to  a  wife  where  it  is  reasonable  to  presume 
that  she  acted  under  her  husband's  influence,  unless 
there  be  evidence  which  shews  that  she  was  art 
and  part  of  her  own  free  will  (3).  Lastly,  where 
there  is  weakness  of  mind,  not  such  as  to  infer  irre- 
sponsibility, punishment  is  often  mitigated  (4).  In 
capital  cases,  where  the  court  must  pronounce  sentence 
of  death,  a  recommendation  to  mercy  on  the  ground 
that  the  accused  is  of  weak  intellect,  often  leads  to  a 
reprieve  (5).  And  it  was  laid  down  in  one  case  of 
murder,  that  weakness  of  mind  was  an  element  which 
might  be  taken  into  consideration  in  determining 
whether  the  act  done  was  murder  or  only  culpable 
homicide  (6). 

There  are  three  classes  of  punishments  in  general 
use— death,  penal  servitude,  and  imprisonment  with 
or  without  hard  labour,  and  solitary  confinement  (7). 


Touth. 


Inflnance  of 
htubftad. 


Weakness  of 
mind. 


PmnsHinEXTS. 


1  Act  83  and  34  Vict.  c.  112 
§18. 

2  Home  i  49,  50,  and  case  of 
Ujquhart  in  note  3. — Aluion  i.  671, 
672. 

3  Hume  i.  47,  48,  49.— Aliaon  i. 
668. — Harris  and  Alithia  Rosenbergs, 
H.C.,  June  13th  1842  ;  1  Broun  367 
and  Bell's  Notes  7. 

4  Wm.  Braid,  March  12th  1835  ; 
Bell's  Notes  5. — Thos.  Henderson, 
March  18th  1835  ;  BeU's  Notes  5. 

5  Hume  i  38,  and  case  of  Bon- 
thorn  there,  and  case  of  Campbell 
in  note  8.— Alison  i.  653,  654.- 


Deenney  or  Denny  Scott,  Glasgow, 
Januax7  4th  1853 ;  1  Irv.  132.— John 
M'Fayden,  Glasgow,  Dec.  28th  and 
29th  1860 ;  3  Irv.  650. 

6  Alexander  Dingwall,  Aberdeen, 
Sept.  19th  and  20th  1867 ;  5  Irv. 
466  and  4  3.  L.  R.  249. 

7  Under  local  police  Statutes 
power  is  sometimes  given  to  sen- 
tence juvenile  offenders  to  be 
whipped,  and  under  the  Acts  17  & 
18  Vict.,  c.  86,  and  29  &  30  Vict., 
c  117,  certain  daases  of  juvenile 
offenders  may  be  ordered  to  be  de- 
tained for  terms  varying  from  three 
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The  additional  penalties  conjoined  to  the  punishment  '^^"'°°™-  - 
of  death  in  cert^n  cases,  will  be  noticed  in  treating  of  n^tb- 
the  special  offences.     Penal  servitude  may  be  for  life,  Penai  ■enritnde. 
or  any  term  not  less  than  five  years  (2).     Imprison-  impri«nimeiit 
ment,    though    authorised    for    four  years    by  some 
statutes,  is  seldom  inflicted  for  more  than  two  years. 
Solitary  confinement  is  limited  by  most  recent  statutes 
to  one  month  at  a  time,  and  not  more  than  three 
months  in  each  year. 

Banishment  from  Scotland  and  public  whipping  are 
competent  punishments  for  certain  special  crimes, 
which  will  be  noticed  later. 

to  fiTB  yean  in  refomiAtory  schoolB.  the  peace,  of  ordaining  the  offender 

Further,  as  regards   nKMt   minor  to  find  security  for  good  behaviour 

offences,  the  Judge  has  the  power  for  a  certain  time. 

at  common  law  of  inflicting  a  fine  2  Acts  20  &  21  Vict,  c.  8,  and  27 

instead  of,  or  in  addition  to,  impri-  k  2S  Vict.,  o.  47. 

sonment ;  and  in  offences  against 
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THEFT. 


Pawnbroker 
selling  pledgee. 

Money  lent 


WHATcojwn-    Theft  is  the  felonious  takin?  and  appropriation  of 

TUTB8  THUT.  x  a        *r 

property    without    the    consent   of   the     person    to 

whom  it  belongs,  or  in  whose  possession  it  is.     The 
Thing  mnrt  be    thinff  must  at  the  time  be    truly  the  property    of 

truly  property  of  ®  .''  ,     .      , 

another.  another  (1).     If  the  owner  has  given  even  a  limited 

right  to  it,  as  by  loan  (2)  or  pledge,  as  with  a  pawn- 
broker (3),  the  person  to  whom  such  right  is  given 
cannot  be  guilty  of  theft  in  appropriating  it,  though  he 
may  commit  fraud  or  breach  of  trust.  Where  one  had 
lent  another  £20,  and  the  borrower  secreted  a  £5 
note,  and  asserted  he  had  only  got  £15,  a  charge 
of  theft   of   the     £5    was    held    ill   founded     (4). 

ta?^to*S^w  -^J^  where  a  person  got  a  watch  on  trial,  to  be  paid 
for  or  returned  by  a  certain  day,  and  sold  the  watch 
without  paying  for  it,  it  was  held  that  there  was  no 
theft  (5).  Tn  these  cases  there  was  a  limited  right  of 
property  conferred  by  the  owner. 

But  cases  may  occur  where  the  lawful  possession 
being  with  another,  as  where  goods  have  been  seized 
,by  revenue  officers,  or  poinded,  there  may  be  nice 
questions  as  to  whether  the  taking  be  thefbuous 
or  not  An  indictment  for  theft  by  taking  goods 
seized  by  excise  officers,  seems  to  have  passed  with- 


ft>r  or  retomed. 


Retaking  gooda 
aelsed  by  ezdae, 
or  poinded. 


1  Hume  i  77. 

2  If  the  loan  be  only  for  a 
■pecific  time  and  poipose,  appro- 
priation may  amount  to  theft. 

8  Agnee  M'Gmlay  or  Docherty, 
and  Will.  Dooherty,  Glasgow,  May 
let  1848  ;  1  Broun  548  and  BeU's 
Notes  10.— Catherine  Crossgroyoor 


Bradley,  H.C.,  Feb.  6th  1850 ;  J. 
Shaw  801. 

4  Brown  «.  Phw.-Fi8oal  of  Dum- 
friefl,  Dumfries,  April  22d  1846; 
Ark.  62. 

5  Cowan  v.  M'Minn,  H.C.,  Jan. 
8th  1859;  8  Inr.  812  and  81  S.  J. 
128. 
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out  objection  (1).     Hume  considers  such  an  act  to  beJ^SS?" 
not  strictly  within  the  limits  of  theft  (2).     But  if 
goods  have  once  been  condemned  by  authority,  tl^^reGwj  con- 
is  no  reason  to  doubt,  that  if  the  person  from  whom 
they  were  seized  carry  them  oflF,  he  is  guilty  of  theft ; 
the  condemnation  having  divested  him. 

In  the  case  of  wild  animals,  there  can  be  no  theft,  wudaainutit. 
unless  they  have  truly  become  possessions  (3),  by  being 
killed  or  captured,  or  being  confined,  as   deer  in  an 
enclosure,  rabbits  in  a  house  or  warreu,  or  pigeons  in  a 
dove-cot  (4).     As  regards  the  question  what  shall  be^'^**to«ifflcient 
held  capture,  an  indictment  passed  without  objection, 
which  libelled  theft  of  herrings,  the  property,  or  in  the 
lawful  possession  of  a  fisherman,  they  being  enclosed 
in  a  net  attached  to  his  boat,  and  being  thus  "within" 
his  "  power  and  control"      The  theft  was  committed 
by  cutting  the  net  (5).     By  special  statutes,  wilfully 
and   knowingly  taking  oysters  or  mussels  from  beds,2rjt<j"«nd 
the  property  of  others,  and  sufficiently  marked  out  or 
known  as  such,  is  theft  (6).     And  where  persons  had 
authority  to  take  oysters  of  a  certain  size  from  a  bed, 


1  James  Monro  and  othen,  In- 
▼ernesB,  April  1888 ;  Bell's  Notes 
28. — ^There  are  numerous  indict- 
ments in  the  Collection  in  the  Ad- 
Tocates'  libmry,  where  this  crime 
is  chai^ged  altematiyely  as  theft;  or 
as  a  minor  offence. 

2  Himie  i  77,  note  1.— The  oases 
of  Williamson  and  Lockhart,  cited 
by  Burnett  (118, 119),  and  the  case 
oC  Kacdonald  and  Clusholm, 
quoted  by  AUson  (i  272),  are  not 
so  distinctly  reported  as  to  indicate 
that  such  an  offence  was  ever  truly 
held  to  be  theft.  The  strongest 
statement  made  by  the  latter  is 
not  borne  out  by  the  reference 
given  to  Bumett>  for  while  Alison 
states  that  in  the  case  of  William- 
son the  Court  disregarded  a  certain 
pleay  Burnett's  report  does  not  bear 


that  the  Court  took  any  action  in 
the  matter. 

8  Wilson  V.  Dykes;  H.C.  Feb. 
2d  1872 ;  2  Couper  188  and  44  S.  J. 
251  and  9  S.L.B.  271. 

4  Home  L  81,  82,  referring  to 
old  statutes  ;  1474,  c  60-1585,  c. 
18-1587,  cl  59—1579,  c  84^- 
Alison  i.  279,  280. 

6  John  Huie,  Inverary,  Sept. 
10th  1842:  1  Broun  888  and BeU's 
Notes  26.  This  is  consistent  with 
the  whale  fishing  rule,  that  as 
long  as  a  boat  is  connected  with  a 
whale  by  line  and  harpoon,  no  one 
may  take  the  fish  from  that  boat. 

•  Acts  8  and  4  Vict,  c.  74-10 
and  11  Vict,  c  92.  The  only  re- 
ported case  under  either  statute 
is  that  of  Bob.  Thompson  and  (}eo. 
Mackensie,  H.C.,  Deo.  26th  1842 ; 
1  Broun  475. 
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What  oovm- 

TUIBS  THBR. 


but  took  smaller  oysters  contrary  to  their  lioense,  they 
were  held  relevantly  charged  with  an  offence  against 
the  statute  (1).  Also  where  fishermen  who  were  en- 
titled to  get  mussels  from  a  bed  at  a  reasonable  rate, 
took  mussels  without  leave,  alleging  that  the  price 
demanded  was  exorbitant,  they  were  held  properly 
charged  with  theft  (2). 
NooonieQnciice       If  the  thing  taken  be  not  the  property  of  the  thief, 

to  whom  propertj ,  ^  ,  .,tiii..i 

beioDga.  it  matters  not  to  whom  it  belongs,  whether  to  the 

king,  or  to  a  corporation,  or  parish,  or  club,  or  an 
individual,  or  even  to  some  person  unknown  (3). 
The  prosecutor  may  not  be  able  to  name  any  one  as 
owner ;  e.g.,  to  take  things  from  a  railway  store  for 
lost  luggage  would  be  theft,  although  the  ownership  of 
the  articles  was  unknown.     Nor  does  it  mattet*  from 

onefbief  stealing  whose  possessiou  the  thing  is  taken  (4).  One  thief 
may  steal  property  out  of  the  unlawful  possession  of 
another  thief  (5).  A  case  which  has  not  yet  occurred 
will  illustrate  this  point.  Suppose  a  police-officer 
,  receives  information  of  the  theft  of  an  article  easily 
identified,  and  finds  it  in  the  thiefs  house,  he  would 
undoubtedly  be  guilty  of  theft  if  he  appropriated  it  (1). 
The  taking  must  be  felonious  and  without  colour 
of  titla     If  goods  be  carried  off  under  a  poinding. 


Taking  mnst  Im 
feloniooa. 


1  William  GkoMtt  and  Thomas 
Edgar,  H.C.,  June  4th  1866;  5 
Irv.  259  and  88  S.J.  411  and  2 
S.L.R.  65. 

2  Chisholm  and  others  v.  Black 
and  Morrison,  fl.C.  Jane  12th 
1871;  2  Couper  4Q  and  48  8.J. 
445. 

8  Home  i.  77,  78,  and  easee  of 
Wilson  and  others :  Johnston :  and 
Macdonald  and  Jamieson  there. — 
Alison  i.  277. 

4  Hume  i.  78.— Alison  i.  278.— 
In  the  Lord  Justice-Olerk  Hope's 
M6S.  in  the  oase  of  Will  Kidd, 
H.C.,  Feb.  25th  1850,  the  following 
oeours  : — '*  Mr  Logan.— Is  it  theft 


against  captain  of  a  vessel  to  steal 
cargo!"    Court.— "Yes." 

6  Samuel  Wood  and  Agnes  Mar^ 
shall,  Jedbuzgh,  Oct.  6th  1842; 
Bell's  Notes  23.— See  also  the  case 
of  Elisabeth  Begs  or  Tonner,  Glas- 
gow, De&  22nd,  1846;  Ark.  215. 

6  John  Smith,  H.C.,  March  12th 
1888  ;  2  Swin.  28  (Lord  Cockbum's 
opinion).  In  the  Lord  Justice- 
Olerk  Hope's  M.S.  Notes  to  Hume, 
the  following  occurs: — ''In  Larg 
and  Mitchell,  1817,  forged  notes 
were  stolen — ^argued  to  the  Jury 
that  they  could  not  be  in  the  law- 
ful  ^pouesiion  of  any  one.  But 
Court  and  Jury  paid  no  attsotion 
to  it." 
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Whatookbti- 
TUTM  nun. 


however  irregular  and  oppressive,  there  could  be  no 

conviction  of  theft,  although  a  charge  of  oppression 

might  be  competent  (1).     Or  if  the  person  who  takes  Taung  in  b«U6f 

is  in  the  belief  that  what«he  is  taking  is  his  own,  orconcsneiMeof 

that  he  is  taking  it  with  the  owner's  concurrence,  he 

is  not  guilty  of  theft  (2\     But  his  belief  must  be 

reasonable,  and  he  must  prove  it  (3).     Where  the 

offender    is    the    husband    or    wife    of  the    owner,  HuiHuiduui 

difficult  questions  may  arise.     In  one  case  the  accused 

proved  herself  to  be  the  wife  of  the  owner,  and  was 

assoilzied  (4).     In   another  the   objection    that   the 

things  stolen  were  the  property  of  the  husband  of  one 

of  the  accused,  was  certified  for  the  opinion  of  the 

Court,  and  no  Airther   proceedings  took   place    (5). 

But  it  has  not  been  decided  that  a  wife  cannot  steal 

from   her   husband  (6).     And  a  husband  has  been 

held  relevantly  charged  with  theft  of  proceeds  of  a 

bond,  his  right  to  which  was  excluded  by  antenuptial 

contract  (7). 

When  it  is  said  that  if  the  taker  believed  he  was  consent  to  taung 

..  .  -        .,  ,  -  obtained  by 

aetmg  with  the  owners  concurrence,  he  was f nod. 
not  guilty  of  theft,  this  is  not  intended  to  cover  the 
case  of  a  person  obtaining  the  concurrence  by  fraud 
(8).  Where  a  person  called  at  houses  at  which 
goods  had  been  left,  and  got  delivery  of  them  by  re- 
presenting himself  to  be  the  messenger  of  the  trades- 
men, and  stating  that  his  master  had  sent  him  for 
them  in  order  to  rectify  a  mistake,  this  was  held  to 


1  Hume  i.  78,  74)  and  oases  <^ 
Adamaon :  and  Stark  and  others  la 
note  1.— Alison  i.  271  to  278. 

2  Burnett  118,  case  of  Ker  and 
Stablee  there  (also  Hume  i  78, 
note  2). — Hume  i  7i,  oases  of 
Graham:  Trotter  and  Bigg;  and 
Gordon  there.— Alison  i.  271. 

8  Hume,  i.  7i.— John  Sandara, 
June  17th  1888 ;  BeU's  Notes  20. 

4  Janet  Beok0t,Glasgow,April  20th 
1881;  Shaw  217  and  Bell's  Notes  28. 


6  Donald  Macleod  and  Wedder- 
bum  Dick  or  Smith,  Perth,  Oct. 
4th  1888 ;  2  Swin.  190  and  Bell's 
Notes  28. 

'  6  Joseph  Kilgour,  H.G.,  Deo.  8th 
1851 ;  J.  Shaw  501  and  24  S.  J. 
66  and  1  Stuart  122  (Lord  Wood's 
opinion). 

7  Case  of  Eilgonr,  mpra. 

8  Hume  L  68, 60.— Alison  i,  259, 
260. 
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TO?iISm'  ^  tl^^ft  (!)•  ^^^  *^^  same  was  decided  where  per- 
sons  stated  at  the  luggage-room  of  a  railway  that  they 
had  been  sent  to  get  luggage,  or  pretended  to  be  the 

Theft  though      owners   (2).     There  may  also  be  theft  through  the 

owner  aware  at  ^     ,  ,  t      i  •  <•         ^i  7 

time  that  It  is     ownor,  or  those  who  are  Jookmg  after  the  property,  are 

being  committed.  '  -  ,     /.    .    i     .  -.,    j  a  i 

aware  that  a  theft  is  bemg  committed.  A  person  who 
suspects  that  things  are  being  stolen,  may  watch  the 
supposed  delinquent,  or  even  employ  another  to 
obtain  the  confidence  of  the  thief,  pretending  to  join 
in  his  scheme  of  plunder,  and  so  secure  proof  of 
guilt  (3).  Police-officers  when  they  see  a  theft  about 
to  be  committed,  often  wait  until  it  has  been  com- 
pleted, but  it  has  never  been  maintained  that  the 
oflFence  on  that  ground  ceases  to  be  theft  (4). 
Intent  to  depriTe  The  taking  must  be  with  intent  to  appropriate  to 
the  thief's  own  purposes  and  so  to  deprive  the  true 
owner  of  his  property.  If  two  persons  have  land 
Using  article  for  coutiguous  to  ouc  another,  and  one  use  the  other's 
pose  not  theft  plough  which  ho  has  found  on  the  ground,  his  own 
being  broken;  this  is  only  a  trespass.  Again,  if  a  per- 
son take  a  boat  for  a  pleasure  sail,  or  if  a  servant  use 
a  horse  of  his  master's  to  go  an  errand  of  his  own,  and 


1  John  Menziea,  Glasgow,  Sept. 
2l8t  1842 ;  1  Broun  419  and  BeU's 
Notes  17. —See  also  Will.  Barr, 
Glasgow,  May  4th  1882;  5  Deas 
and  Anderson  260.  ->-  Margaret 
Grahame,  Glasgow,  Dec.  1847,  re- 
ferred to  in  the  case  of  Jas.  Chis- 
holm,  H.G.,  July  9th  1849;  J. 
Shaw  241. 

2  Henry  Hardinge  and  Lueinda 
Edgar  or  Hardinge,  H.C.,  March 
2d  1868 ;  4  Irv.  847  and  36  S.  J. 
803.  Doubt  seems  to  have  been 
ezprcflsed  on  a  similar  point  in 
Samuel  Michael,  H.C.,  Dec.  26th 
1842 ;  1  Broun  472  and  Bell's  Notes 
8,  but  this  apparently  referred  to 
some  specialty,  and  no  decision 
was  given. 


8  There  is  no  case  illustratiTe  of 
this  point,  but  about  1862  several 
of  the  money  and  check-takers  in 
the  Theatre-Royal  of  Edinburgh 
were  convicted  in  the  Sheriff -Court 
of  appropriating  money  belonging 
to  the  lessee.  The  lessee  had  employ- 
ed a  detective  as  a  check-taker,  and 
the  offenoes  were  committed  with 
the  supposed  connivance  of  the  de- 
tective. But  though  the  accused 
were  ably  defended  by  counsel, 
it  was  not  maintained  that  the 
crime  was  not  established  because 
of  the  knowledge  on  the  part  of  the 
owner  of  the  money. 

4  Will.  Vair  and  others,  March 
13th  1835 ;  Bell's  Notes  14. 
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'Whatcoksti- 

TUTSS  THEFT. 


return,  there  is  no  theft  (1).    The  most  difEcnlt  case  of] 
this  sort  is  that  of  a  person  taking  an  article  not  with  purloining  book 
the  intention  to  keep  it,  but  unfairly  and  clandestinely  £^^«t^  and  rl-* 
to  get  some  benefit  from  it     Suppose  one  take  a  book*""'*"* 
to  learn  the  secrets  of  some  process  used  by  the  owner 
in  his  trade,  and  is  detected  before  he  return  it,  or  even 
after  he  has  returned  it.     Is  it  a  good  defence  in 
such  a  case,  that  there  was  no  intent  to  deprive  the 
owner  of  his  property  ?     It   is  difficult  to  see  how 
such  an  act  can  be  held  not  to  be  one  of  theft.     The 
property  is  not  openly  used  as  in  a  trespass,  but  is 
clandestinely  taken.     And  it  is  retained,  not  as  in 
the  case  of  the  plough  or  boat,  to  use  it  for  a  short 
time  for  a  purpose  to  which  it  is  adapted,  but  for  a 
purpose  of  nefarious  gain,  by  depriving  the  owner  per- 
manently of  a  valuable  secret  (2). 


1  Hume  I  73.— Aliaon  i.  270.— 
Sween  M'Intoah,  Inverness,  April 
16th  1841,  BeU's  Notes  20.     It  has 
been  laid  down  that  if  a  person  be 
attempting  to  commit  a  theft,  and 
take  a  key  from  where  it  has  been 
laid  for  the  purpose  of  opening  a 
lock,  and  not  with  the  intention  of 
carrying  it  oB,  he  is  not  guilty  of 
stealing  the  key.    Peter  Alston  and 
Alex.  Forrest,  H.C.,  March  13th 
1837 ;  1  Swin.  433  and  BeU's  Notes 
20  (Lord  Justice-Clerk  Boyle's  and 
Lord  Meadowbank's  opinions.  This 
point,  as  regards  Lord  Meadow- 
bank's  opinion,  is  not  noticed  by 
Mr  Swinton).    In  reference  to  this 
the  Lord  Justice-Clerk  Hope's  MS. 
Notes  to  Hume,  contain  this  note 
— "I  have  considerable  doubt  of 
this."    Compare   with   John    Ash 
and  Daniel  Cairns,  H.C.,  May  19th 
1848 ;  Ark.  498,  where  it  was  laid 
down  that  if  a  thief  searching  for 
more  valuable  booty,  took  articles 
out  of  a  drawer,  he  was  guilty  of 
stealing  them,  though  he  did  not 
think  it  worth  while  to  carry  them 


away.  It  is  certain  that  there  are 
many  cases  in  which  the  charge  of 
housebreaking  set  forth  that  it  was 
committed  by  means  of  the  key, 
which  the  accused  was  said  to  have 
previously  stolen,  e.^.,  Janet  Becket, 
Glasgow  ;  April  26th  1831 ;  Shaw 
217.  —  A.  Thompson  and  others, 
H.C.,  June  4th  1827  ;  Syme  187. 
But  these,  again,  appear  to  have 
been  cases  where  the  taking  of  the 
key  was  not  simultaneous  with  the 
theft,  but  took  place  some  time 
before  it,  in  which  case  it  would 
probably  be  held  that  the  key  was 
stolen.  See  John  Farquarson,  H. C, 
June  26th  1854 ;  1  Irv.  512,  Lord 
Justice-General  Macneill's  opinion, 
p.  517. 

2  There  have  been  only  two 
cases  of  this  description,  but 
neither  can  be  said  to  decide  the 
point.  In  the  first  (Dewar,  Glas- 
gow, Cot.  1777 ;  Burnett  115  and 
Hume  L  75,  note  1),  the  crime  was 
charged  as  theft,  and  alternatively 
as  an  innominate  offence,  and  con- 
viction followed  for  the  latter.    In 
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TOTMmST"  While  the  taking  must  deprive  another  of  his  pro- 
Thcftnotnece*.  P^^j,  it  need  not  be  for  actual  gain  to  the  thief, 
•amy  fbrgato.  Though  he  hide  the  thing  stolen,  and  never  use  it,  his 
guilt  is  the  same.  Indeed,  his  object  may  not  be 
gain  in  the  sense  of  profit  at  all,  but  only  the  satis- 
faction of  indulging  evil  passion.  If  cattle  be  taken 
out  of  a  field,  it  is  theft,  though  the  purpose  was  to 
slaughter  them  out  of  malice  to  the  owner  (1.)  Or 
if  a  person,  from  ill  will  to  another,  take  an  article 
belonging  to  him,  and  throw  it  down  a  well,  or  into 
the  sea,  the  act  of  taking  is  theft,  though  the  only 
gain  to  the  offender  be  the  indulgence  of  his  spite  (2). 
The  theft  consists  in  taking  the  thing  with  intent  to 
^tonSSn*do**  <J^prive  the  owner  of  it.  Nor  is  guilt  removed  by 
not  purge  guilt,  repentance  however  early,  or  restitution  however  com- 
plete (3).  And  the  value  of  the  thing  taken  is  of  no 
consequence,  in  considering  the  relevancy  of  a  charge 
of  theft,  if  it  have  any  value  (4),  A  pickpocket  who 
secures  but  a  letter  or  a  pencil,  worthless  to  him, 
is  still  guilty  of  theft.  Anything  which  is  property 
may  be  stolen.  It  is  theft  to  take  wool  from  a  sheep, 
milk  from  a  cow,  fruit  from  a  tree,  grass  from  a  mea- 
dow, coal  from  a  pit^  stone  from  a  quarry,  fuel  from  a 
moss,  firewood  from  a  pile,  potatoes  or  turnips  from  a 
Theft  of  writings,  field  (5),  or  writings  from  a  table  (6),  &c.,  &c.  To 
snatch  a  receipt  from  a  creditor  and  carry  it  off  without 


It  fa  theft  if 
thing  taken  be 
property. 


the  second  ease  (John  Deuchara, 
Perth,  Sept.  16th  1834 ;  Bell's  Notes 
20)  the  aooused  pleaded  guilty 
to  the  charge  of  theft,  and  urged 
the  circumstances  in  mitigation. 

1  Hume  I  75,  76.— Alison  L  273, 
274. 

2  Burnet  116,  note,  case  of  Gil- 
christ; (argument  for  panel  and 
answer). 

S  Hume  i.  79,  and  cases  of  Wat- 
son :  Macgibbon :  Somerrille  :  and 
Mackay  there. 

4  Hume  i  76,  77.— i  102, 103.— 
Alison  L  275. 


6  Hume  i.  79,  and  cases  of  Miln : 
and  Young  there,  and  case  of  Gray 
in  note  8.— Alison  L  278, 279.  The 
Question,  whether  pasturing  sheep 
on  the  growing  grass  of  another  is 
theft,  is  not  dedded.  See  Alexan- 
der Robertson  and  others,  Aber- 
deen, Sept.  20th  1867  ;  5  Irr.  480 
and  40  S.  J.  1,  and  4  3.  L.  R.  261. 

6  Hume  i.  80,  and  cases  of 
Mathew :  Wood  and  Dow  :  Eriot : 
Scott :  Steel :  Graham  :  and  John- 
ston there. — Alison  i.  279. 
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pajring  the  debt  is  theft  (1).  Stealing  from  the  mail 
was  held  theft  before  the  passing  of  the  Post-Office  Theft  from  man. 
Acts  (2).  It  is  not  theft  to  carry  off  dead  bodies  J^^^  JJJ*^ 
from  finraves  (3).     But  it  is  theft  to  take  a  dead  body  Bnt  theft  uun- 

®  ^    '  ''  interred  body 

not  yet  buried  from  those  who  have  the  custody  of  taken. 
it  (4).  The  only  case  in  which  carrying  off  a  human 
being  is  theft,  is  that  of  children  under  puberty  (5). 
This  offence  is  called  Plctgium.  It  is  theft  whether  Pii«i«n. 
the  child  be  enticed  away,  or  carried  off  by  force,  or 
whatever  be  the  mode  adopted,  and  be  the  motive  of 
the  deed  what  it  may  (6). 

Before  describing:  the  modes  of  committing  theft,  it  Disnwcnoif  be- 

.  T  ,  ,    .  .-  TWKEN  THEFT 

may  be  mentioned   that  takmg  property,  if  accom-AKDsoBBKBY.Ac 

panied  by  violence,  may  be  robbery  and  not  theft. 

But  though  force  is   employed,  the  crime   may  still  ^7not^rob. 

be  only  theft  (7).     If  the  only  force  used  be  a  knock  ^**^' 

on   the  hand  so  that  money  fehlls  from  it  (8),  or  a  ' 

sudden  snatch  or  pull  (9),  the  case  is  one  of  theft, 

though  the  owner  be  jostled  (10),  or  catch  the  thief's 

hand  for  a  moment,  or  the  snatch  break  the  article, 

as  in  the  case  of  a  watch-guard  (11).    Nor  is  it  robbery 

if  the  thief  having  stealthily,  or  by  a  snatch,  got  pos- 


1  Henderson  v.  Young,  Dum- 
fries, April  19ih  1856  ;  2  Irv.  414. 

2  Hume  i.  80,  81,  and  cases  of 
Seton :  and  Jamieson  there,  and 
cases  of  Clark  and  Brown :  Oliver  : 
and  Warden  in  note  2. — Alison  L 
279. 

8  See  Violating  Sepulchres. 

4  Hume  L  85,  case  of  Mackenzie 
in  note  1.— Alison  i.  281,  282. 

0  Mary  Miller  or  Oates,  H.C., 
July 22d  1861;  4Inr.74and88  H. 
J.  705. 

6  Hume  i.  84,  and  cases  of  Irrine 
and  Waldie  and  Torrence  there, 
and  cases  of  Wright :  Douglas :  and 
Mill  in  note  2.— Alison  i.  280,  281. 
—Helen  Wade,  Glasgow,  Oct.  2d 
1844  ;  2  Broun  288. 

7  Hume  i.  77.-  -Alison  i.  286, 287, 
and  case  of  Highlands  there,— l264. 


8  Bob.  Edmonston  and  Jas. 
Brown,  March  Idth  1834;  Bell's 
Notes  22. 

9  Walter  Monro,  Dec.  22d  1828 ; 
Bell's  Notes  21.— John  Millar,  Glas- 
gow,  Sept.  25th  1829 ;  Bell's  Notes 
21.— Ann  Watt  or  Ketchin,  Feb. 
24th  1884 ;  Bell's  Notes  21.  This 
last  case  came  undoubtedlj  very 
near  robbery.  In  the  Lord  Justice 
Clerk  Hope's  MSS.  there  is  marked 
opposite  it  the  word  "robbery." 

10  WilL  Duggln  and  John 
Ketohen,  Dec.  1st  1828;  Bell's 
Notes  21. 

11  Mary  Bobertsun,  'Glasgow, 
Sept.  1887  ;  BeU's  Notes  21.— Will. 
Cummings,  Aberdeen,  April  1830  ; 
Bell's  Notes  21.— Jane  Paterson, 
May  8th  1888 ;  Bell's  Notes  22. 
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TWBBN  toe"*"  session  of  an  article,  violently  resists  the  owner's  efforts 

Awp  KOBBEKT,Ac.  ^  ^00761  it  (1).  The  cases  of  violence  which  consti- 
tute robbery,  or  stouthrief,  will  be  noticed  later. 

Modes  OF  THBPT.  The  modes  in  which  Theft  may  be  committed  fall 
under  two  heads — I.  Theft  from  another's  custody ; 
and,  II.  Theft  where  the  delinquent  appropriates  pro- 
perty of  which  he  has  the  custody. 

fromcuItodtof  To  constitute  theft  by  taking  a  thing  not  in  the 
custody  of  the  thief,  it  must  be  removed  from  where 
it  is.  It  is  not  theft  if  cattle  be  killed  in  the  owner  s 
pen  out  of  spite,  or  if  a  mob  destroy  property  (2). 
And  movement  is  not  enough ;  there  must  be  actual 
removal  It  is  not  theft  if  the  delinquent's  hand  be 
caught  in  the  pocket  and  held  there  (3),  or  if  a 
snatch  or  ineffectual  pull  be  made  at  a  watch-chain, 
or  if  the  owner  seize  his  watch  before  it  has  been 
drawn  from  his  pocket  and  retain  his  hold  (4).     But 

Momentary  ro-  if  it  has  been  entirely  removed  from  the  pocket,  even 
for  a  moment,  the  theft  is  complete,  though  the  owner 
at  once  recover  it  (5),  or  the  thief  give  it  up,  or  let  it 
fall,  or  throw  it  down  (6).     Detachment   from   the 

Detachment  from  person  is  uot  neccssary.     If  a  thief  has  drawn  a  watch 

neceaaaiy.  out  of  the  owucr's  pockot,  and  got  it  into  his  hand, 
the  theft  is  complete  though  it  be  still  connected  with 
the  owner's  person  by  a  guard-chain  (7). 


1  Daniel  or  Donald  Stuart,  March 
13th  1829  ;  Bell's  Notes  42.— Thos. 
Innes  and  Ann  Blair,  Deo.  8th 
1834 ;  Bell's  Notes  42.-Joan  Reid 
and  Helen  Bamet,  H  C,  Feb.  19th 
1844  ;  2  Broun  116. 

2  Hume  i  75.— Alison  1.  278. 
( Vide  Malicious  Mischief.) 

8  Hume  i  70.— Alison  1 265, 266. 

4  Will.  Cameron,  Glasgfow,  Deo. 
22d  1851 ;  J.  Shaw  526  and  24 
S.  J.  140. 

6  WUL  Lyndsay,  March  2d  1829  ; 
Bell's  Notes  19. 

e  Hume  i.  70,  71.— Alison  L  266. 
A  case  of  this  sort  occurs  in  Lord 


Cockbum's  MSS.  (Jas.  Macdougal, 
Glasgfow,  Sept.  20th  1843).  The 
accused  was  taking  a  handkerchief 
from  a  gentleman's  pocket,  when 
the  gentleman  instantly  turned 
round  and  seized  him,  the  hand- 
kerchief falling  to  the  ground. 

7  See  Will.  Cameron,  Glasgow, 
Dec  22d  1851 ;  J.  Shaw  526  and  24 
S.  J.  140,  where  the  watch  was  not 
detached  from  the  chain,  nor  the 
chain  from  the  owner,  and  where 
the  question  was  left  to  the  Jury 
whether  "  the  watch  was  removed 
by  the  panel  from  the  pocket,  or 
had  he  it  in  his  hand  for  any  period 
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Again,  in  cases  of  taking  the  property  from  a  house, 
or  field,  or  cart,  the  property  must  have  been  removed 
from  where  it  was  to  a  different  place.  It  is  notpuce.™"* 
sufficient  that  a  package,  lying  in  a  waggon,  be  turned  eM^JaL 
up  on  end  (1),  although  it  would  be  theft  if  it  were 
moved  firom  one  end  of  the  waggon  to  the  other,  or 
fix>m  the  boot  of  a  coach,  though  it  had  not  been 
completely  taken  out  at  the  top  (2).  Where  cheeses 
were  placed  one  above  another,  it  was  held  not  suffi- 
cient that  one  was  moved  half  off  the  one  below  it, 
this  not  implying  that  it  had  been  laid  hold  of,  and 
as  it  might  have  been  displaced  when  the  delinquent 
was  skulking  to  avoid  detection,  and  further,  as  it  was 
not  possible  to  be  certain  that  it  had  previously  been 
exactly  above  the  other  (3).  So  also  it  is  not  suffi- 
cient if  the  clothes  of  a  bed  have  been  rolled  to  the 
bottom  of  it,  or  a  shirt  in  a  drawer  rolled  up  for  the 
purpose  of  being  lifted  (4).  But  the  instant  the  thing  Remorai  how- 
is  truly  moved  away,  the  theft  is  complete  (5).     If  asuiBcient 

howerer  short  ? " — See  also  the  case  the  same  case,  the  following  note 

of  Jas.  Purves  and  Qeo,  Mackin-  occurs  in  the  Lord  Justice  Clerk 

tosh,  H.C.,  Not.  9th  1846 ;   Ark.  Hope*s    MS.    Notes   to    Hume  :— 

178  (a  case  of  robbery,   but  the  "  Panel  pulled  watch  out  of  pocket 

principle  is  the  same).    In  the  case  by  chain,  owner  caught  him,  and 

of  James  ConoUy,  Ayr,  Oct.  9th  before  guard  was  broken  or  taken 

1849  :  Lord  Justice  Clerk  Hope's  off.    Lord  Justice  Clerk,  with  full 

MSS.  and  Lord  Wood's  MSS.,  the  assent  of  Wood,  laid  it  down  as  in 

evidence  was,  that  the  accused  had  law  theft." 

drawn  the  watch  out  of  the  pocket  1   Hume   i.    70 ;   and    case   of 

along  with  a  chain  and  seals,  but  IfEwen  in  note  2. — Alison  i.  266. 
that  it  remained  attached  to  the  8  These  cases  have  occurred  in 

owner's  person  by  a  separate  guard-  England.— Bee  Russell,  4th  Ed.  ii. 

chain.    In  the  Lord  Justice  Clerk's  158. 

MSS.  the  following  note  occurs : —  8  Jas.  Hoyes,  H.C.,  Dec.  11th 

<< Court  held  it  to  be  theft  when  1848;    J.    Shaw    134. —See   also 

pulled  oat  of  the  pocket,  though  Hume  L  72,  case  of  Maoqueen  and 

man  caught  and  guard  not  broken,  Baillie  in  note  8. — ^Will.   Harvey, 

but  left  it  to  Jury  to  say  whether  7th  Nov.  1838  ;  Bell's  Notes  19. 
fact  thai  he  had  it  in  his  hand  out  4  Hume  i.  70,  case  of  M'Ewen  in 

of  the  pocket  was  fully  proved."  note  2. — AUson  i.  269,  and  case  of 

Lord  Wood's   MSS.  contain   this  Boyle  there. 
note:— "It  is  not  the  less  theft  6  John  M.  Carter,  1882;  Bell's 

that  it  had  the  separate  protection  Notes  19. — Rob.  Philips  and  David 

of  guard-cham."     In  reference  to  Simpson,    Nov.    8th    1882;   Bell's 
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horse  be  taken  £rom  a  stable,  or  cattle  or  sheep  from 

a  pen  or  field,  or  if  a  sheep  or  a  fowl  be  lifted  (1) ; 

or  if  things  be  taken  from  a  drawer  or  shelf,  or  bed, 

even  though  they  be  placed  on  the  floor  and  left,  the 

Articles  moTed   theft  is  Complete  (2).     Nay,  it  is  sufficient  if  the  thief 

'"'°*'""*-  put  his  hand  in  at  a  window,  and  with  his  fingets  or 

a  stick  draw  articles  towards  him   (3).     In  certain 

cases  very  slight  removal  may  be  sufficient,  as  where 

Where  fkstening  a  fastening  Securing  an  article  is  cut  or  broken,  the 

movement  tnffl-  thief  being  held  to  have  taken  possession  by  destroying 

the  security  afforded  by  the  fastening,  so  that  any 

movement  completes  the  theft.     K  a  chest  screwed  to 

the  floor  be  unfastened,  and  moved  ever  so  little,  the 

theft  is  complete  (4).     Or,  referring  again  to  the  case 

of  a  package  in  a  waggon  :  it  cannot  be  doubted  that, 

if  the  package  be  fastened  down  by  cords,  and  the 

cords  be  cut,  and  the  package  then  raised  on  end,  the 

theft  would  be  complete.     Thus,  where  thieves  cut 

luggage  from  a  carriage,  so  that  it  fell  to  the  ground, 

and  were  scared  before  they  could  again  lay  hands  on 

it,  the  theft  was  held  accomplished  (5). 

Removal  of  Again,  the  removal  of  a  box  or  drawer  completes 

article  constitutes   ,  ,     *        -    .  ta     i  mi       /»  i  i 

theft  of  its  the  theft  of  its  contents.  If  the  till  ot  a  shop  be 
taken  out  of  the  counter,  the  theft  of  the  contents  as  well 

No  defence  that  as  of  the  till  is  Complete  (6).  Nor  is  it  any  defence 
that  articles  removed  were  not  intended  to  be  taken, 
but  were  only  displaced  in  a  search  for  other  things. 
If  thieves  take  out  the  contents  of  a  drawer,  they  are 


things  displaced 
in  search  for 
other  booty. 


Notes  19.-~WilI.  S.  IfCaughie, 
Dumfries,  April  29th  188<5 ;  1  Swin. 
205. 

1  Hnme  i.  70,  71,  and  c&ses  of 
Smith  and  Forrester  :  Rlocards : 
Baillie :  Gordon:  and  Anderson  and 
Lindsay  there.— Alison  I  266,  267. 

2  Home  i  71,  72,  and  case 
of  Snaile  there,  and  ease  of  Welsh 
in  note  2,  and  case  of  Macqueen 
and  Baillie  in  note  8- — Alison  L 
267, 26a— John  Paterson  and  Alez. 


Qlas^w,  H.C.,  March  15th  1827 ; 
Syme  174.  (Lord  Justice  Clerk 
Boyle's  charge.) 

8  Cornelius  O'Neil,  H.C.,  March 
10th  1845  ;  2  Broun  894. 

4  Hume  i.  78 — ^Alison  i.  267. 

6  Hume  i  72,  case  of  Pray  or 
Perry  and  others  in  note  2. 

•  James  Smart,  July  18th  1887  ; 
Bell's  Notes  19.— See  also  David 
Walker,  Stirling,  Sept.  8d  1886  ;  1 
Swm.  294  and  Bell's  Notes  209. 
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guilty  of  stealing  them,  though  they  may  not  be  worth 
carrying  away  (1). 

Theft  by  taking  from  the  custody  of  another  may 
be  aggravated  in  various  ways,  as  regards  the  mode. 
One  of  the  highest  aggravations  is  that  of  housebreak-  novmBERXKoiQ. 
ing.       ''  House  "  includes  a  roofed  building  of   an/y 
kind  (2),  so  fastened  as  to  indicate  that  the  owner 
places  reliance  on  its  strength  to  protect  property  (3). 
Breaking  into  an  unfinished  house  even,  if  it  be  pro-  uoflnithedhoaae 
perly  secured,  is  housebreaking  (4).     Where  there  are  separate  howes 
different  occupants    in    the  same  tenement,   having  menT***"*^ 
separate  entrances,   though   each  family  occupy  but 
one  room,  housebreaking  is  committed  if  any  of  the 
rooms  be  violated,  each  being  a  house   in  itself  (5). 
But  a  thief  ahready  within  a  house  does  not  commit 
housebreaking  if  he  break  an  inner  £Eistening  of  the 
house,  such  as  the  door  of  a  storeroom  occupied  by 
another  (6).    ErUrance  of  a  house  is  necessary  to  con- 
stitute the  aggravation. 

Injury  to  the  building  is  not  essential  to  constitute  injury  to  bniid- 
housebreaking,  but  only  violation  of  the  security  (7),  »>t. 
whether  this  be  done  by  force,  or  by  opening  secured  opening  lociu. 


1  John  Aih  &nd  Daniel  Oairns, 
H.C.,  May  19th  1848 ;  Ark.  49a 

2  The  term  Bhopbreaking  was 
formerly  used  in  some  oases  (Hume 
i.  104),  but  the  term  housebreaking 
is  properly  applied  in  every  ease 
where  a  building  is  broken  into. 
In  the  case  of  David  Millar  and 
John  Macdonald,  Glasgow,  Jan.  4th 
1881,  tried  before  Lord  Moncrieff, 
the  charge  was  "theft  by  house- 
breaking,'' and  the  facts  were  that 
the  accused  had  broken  into  a 
church,  and  stolen  bibles  from  the 
pews ;  (Lord  Moncrieff 's  M8S.), 
and  a  similar  act  was  libelled  in 
the  same  way  in  the  case  of  James 
Stewart,  Glasgow,  April  1841 ;  In- 
dictment and  Lord  Justice  Oenenl 
Boyle's  MS8. 


8  Hume  i.  108.— Alison  L  291, 
292.-^ohn  Fraser,  June  20th  1881 ; 
Bell's  Notes  41. — James  Easton  and 
others,  July  2nd  1882  ;  Bell's  Notes 
41.  In  these  cases  a  hen  house  and 
a  cellar  were  broken  into. 

4  Hume  i.  108,  and  case  of 
Thompson  there.  —  John  Wright 
and  David  Johnstone,  July  Sd  1837; 
Bell's  Notes  41.— See  also  John 
BoAz,  H.C.,  Nov.  7th  1827 ;  Syme 
248  (IndictmentX  where  the  charge 
was  for  breaking  into  an  unfinished 
addition  to  the  house. 

0  Alison  i.  298,  and  case  of  Cowie 
there.  —  Christian  Duncan,  Aber- 
deen, April  24th  1849 ;  J.  Bhaw  225. 

e  Hume  i.  101.— Alison  i.  287. 

T  Hume  i.  98. 
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HousBBMAKiyo.  joQ^g  QY  ty  taking  an  extraordinary  mode  of  entry 
Entering  by  without  violeuce,  as  by  raising  and  coming  in  at  a 
entewTce."  window  (J),  OT  by  passing  down  a  chimney,  or  through 
oneinbouding  a  sowcr  (2).     The  security  is  held   to  be  violated, 

reroovtng  fasten-     -,  ,         .  .  .••  .  -i     m  t  r     j. 

ing^  retnrning  whero  oue  who  IS  withm  a  building  unfastens  any 
secured  part  of  it,  and  afterwards  returns  and  effects 
an  entry  (3) ;  or  where  a  servant,  acting  in  concert 


and  entering. 


Serrant  In  con- 
cert with  thterea. 


a  w< 
behind  it 


with  thieves,   undoes  fastenings   to  enable  them  to 
Thief  rushing  in  outcr  (4)  ;  or  where  the  thief  by  knocking  or  ringing 
^pened.^         causcs  the  door  to  be  opened,  and  rushes  in  (5).     But 
the  violation  must  be  of  the  building  itself.     Climb- 
ing over  the  waU  or  railing  of  the  yard  in  which  it  is 
situated  is  not  housebreaking. 
opbhmo  doobs.       Housebreaking  may  be  committed  by  opening  any 
outer  door  of  a  building  which  is  secured.     It  is  an 
Question  where  uudccided  quostion  whether  it  constitutes  housebreak- 

door  fastened  by  •         .      i»  j  .  j     •        .  r  j  •       

eight  puced  mg  to  forco  opou  a  door  not  secured  m  the  ordinary 
manner,  but  by  some  weighty  article,  such  as  a  chest, 
placed  against  it  (6).  The  question  would  probably 
resolve  itself  into  one  of  proof.  If  a  weight  is  placed 
against  a  door  merely  to  prevent  it  swinging  open,  it 
woidd  not  be  housebreaking  if,  in  opening  the  door  in 
the  ordinary  way,  the  weight  so  placed  were  pushed 
aside.  But  if  the  article  placed  there  for  security 
be  so  heavy  as  to  present  a  positive  obstruction,  and 
to  require  force  for  its  removal,  then  there  seems  little 
difference  between  bursting  open  a  door  so  secured, 
and  forcing  one  secured  by  a  piece  of  wood  nailed 
across  the  back  of  it,  which  would  undoubtedly  be 
housebreaking  (7).     Though  no  force  be  employed. 


1  Home  L  100,  and  oases  of 
Watson :  Mills  and  Stewart :  and 
Robertson  there,  and  oases  of  John- 
ston and  Biddell:  and  Allan  in  note 
2,  and  cases  of  Loye:  Anderson:  and 
Johnston  in  note  3. 

2  Home  L  90,  case  of  Courtney 
there,  and  case  of  Hunter  in  note  5. 
—Alison  i.  282.--John  Mann,  Feb. 
18th  1837 ;  BeU's  Notes  37. 


8  Hume  L  99.— Alison  i.  287. 

4  Hume  L  101.— Alison  i.  287. 

6  Hume  i.  100.— Alison  i  287. 
This  might  with  propriety  be  called 
stouthrief. 

6  Ann  Mackenzie,  H.C.|  Deo. 
16th  1845;  2  Broun  669. 

7  Hume  L  100,  case  of  Allan  in 
note  2. — James  Arous,  H.C.,  July 
25th  1844 ;  2  Broun  264    The  in- 
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the  opening  of  a  door  may  stiU  be  housebreaking.  ?!!!I[5!!?^!2^ 
If  false  keys  or  picklocks  be  used  (1),  or  if  the  trueFaiaekey.  ornn- 
key  be  found   or  stolen,  or  obtained  by  false  pre- true  kej. 
tences  (2),  or  be  taken  from  a  place  where  it  has  been 
hid  by  the  owner  (3),  or  be  illegally  kept  by  a  servant 
after  he  has  left  the  ownei^s  employment  (4),  and  be 
used  to  open  the  door,  housebreaking  is  committed. 
StiU  farther,  if  a  person  receive  a  key  for  the  pur- 
pose of  carrying  it  to  the  owner,  and  use  it  to  enter 
the  house   and  steal,  he  is  guilty  of  housebreaking. 
Whether  this  would  hold  in  the  case  of  a  shopman  cm  pewm  gene- 

TftUy  entrusted 

entrusted  with  the  ordinary  keeping  of  the  key,  has  with  key  commit 
not  yet  been  decided  (5).  It  would  be  difficult  in  with  it. 
such  a  case  to  hold  that  the  shopman  had  violated 
security.  The  entrusting  of  the  key  to  him  by  the 
master  indicates  that  he  does  not  rely  on  his  locks  to 
protect  him  firom  this  individual.  It  is  similar  to  the 
case  of  a  master  giving  a  key  of  his  own  office-desk  to 
his  head  clerk.  In  such  a  case,  ''theft,  especially 
when  committed  by  means  of  opening  lockfast  places," 
could  scarcely  be  a  proper  chso^,  the  owner  having 
given  the  right  to  open  the  desk.  It  would  undoubt- 
edly be  housebreaking  if  the  shopman  who  was 
entrusted  with  the  key,  was  to  enter,  not  by  means 
of  the  key,  but  by  some « other  mode,  as  by  breaking 
open  a  back  window. 

To  constitute  housebreaking  by  opening  doors,  theyJlJJJl™'*^ 
must  have  been  secured.     It  is  not  housebreaking  to 


diciment  was  not  objected  to  on 
this  gitnind,  though  it  was  on 
another.  Forcing  open  a  door, 
described  as  "nailed  up,"  has  been 
held  sufficient.  —  John  Paterson, 
H.C.,  Jan.  6th  1842 ;  (Lord  Mon- 
oieff 's  MSS.). 

1  Hume  i  98,  99,  and  oases  of 
Snaill :  Pringlo :  and  Smith  and 
Brodie  there. — Alison  L  284. 

2  Hume  i.  98,  and  cases  of  Traser 
and  Gunn :   and   Thompson  and 


others,  in  note  a. — ^Alison  i.  284. — 
A.  Thomson  and  others,  H.C.,  June 
4th  1827;  Syme  187.— Archibald 
Maokensie,  July  9th  1882 ;  BeU's 
Notes  87. 

8  Alison  i.  286,  and  case  of  Mao* 
donald  there. 

4  Henry  V.  Jardine,  H.C.,  July 
19th  1858  ;  8  Inr.  178. 

0  John  Faiquarson,  H.C.,  Juno 
26th  1854;  1  Inr.  512 (Lord  Justice 
(General  M'Neill's  opinion). 
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Qaestion— kej 
hanging  on  wall 
In  sight 


OFMurgpooM.  ^^^  ^  ^^^^  ^^  ^^  haudle,  or  by  lifting  the  latch  (1), 
or  removing  a  hook  and  eye  check  from  the  outside  (2). 

Key  left  In  lock,  Evcn  if  the  door  be  fastened  by  a  key  which  is  left  in 
the  lock,  it  is  not  housebreaking  to  turn  the  key  and 
enter,  for  it  is  in  these  circumstances  nothing  more 
than  a  handle  (3).  It  has  not  yet  been  decided 
whether  in  the  case  of  a  key  taken  out  of  the  door, 
but  left  hanging  on  a  nail  in  sight  of  the  thief,  house- 
breaking is  committed  if  he  take  down  the  key  and 

RemoTing  inaide  usc  it  (4).     It  is  housebrcakinfif  if  an  inside  fastening: 

fastening;  ^    '  °         ,  ® 

be  removed,  as  by  cutting  a  hole,  mserting  the  hand, 
and  raising  a  latch  which  has  no  handle  on  the  out- 
side, or  by  passing  a  knife  through  a  chink,  and  work- 
ing a  bolt  out  of  its  socket  (5).  It  may  even  be 
housebreaking  to  pass  the  hand  through  a  hole  in  a 
door,  though  not  made  by  the  thief,  and  so  raise  the 
latch,  if  that  be  not  the  ordinary  mode  of  opening  the 
door  (6). 

A  window  not  being  a  proper  entrance,  it  is  house- 
breaking to  raise  a  window  and  enter,  though  it  be 
Closed  or  partly  not  fastened  (1).     And  this  holds  though  the  window 
be  slightly  open,  if  the  thief,  in  order  to  get  access, 
raise  the  sash  higher  (2).     But  it  is  not  housebreaking 


Entbrino  bt 
wnrDOWB- 


open  windoir. 


1  John  Smith  or  Steyenson, 
Glasgow,  April  29th  1884;  BoU's 
Notes  36. 

2  Alison  L  286.— Janet  WOson, 
March  15th  1887 ;  Bell's  Notes  87. 
— John  Anderson,  H.O.,  Nov.  17th 
1862  ;  4  Iry.  235. 

8  This  was  decided,  after  con- 
flicting decisions,  in  Peter  Alston 
and  Alex.  Forrest,  H.C.,  March 
13th  1887;  1  Swin.  438  and  BeU's 
Notes  87.— Alison  L  285,  286  eonitxi. 

4  See  the  case  Alston  and  Forrest, 
tupra.  (Lords  Mackensie's,  Mon- 
criefif's,  and  Medwyn*s  opinions), 
also  Henry  Y.  Jardine,  H.O.,  July 
19th  1858 ;  8  Inr.  173.  (Lord  Deas' 
opinion.) 

0  Home  L  98.— ^ohn  DeTine  and 


Francis  Polin,  Glasgow,  Sept.  21st 
or  22d  1829  ;  5  Deas  and  Anderson 
145  and  BeU's  Notes  86.  (D.  and 
A.  gives  2l8t  as  the  date.  Bell 
giyes  22d.) 

•  John  Hadean,  Not.  17tb 
1828 ;  BeU's  Notes  86.  —John  Grant 
25th  May  1835;  BeU's  Notes  36. 
— Ann  Ashton,  H.C.,  March  14th 
1887;  1  Swln.  478  and  BeU's 
Notes  86. 

7  Hume  i  100.— AUson  i.  283. 

8  AHson  I  288,  284.  — John 
Munro  and  John  Gillon,  16th  July 
1884 ;  BeU's  Notes  88.  —  WUL 
Vair  and  Simon  Meadowcroft,  Deo. 
2nd  1884 ;  BeU's  Notes  89.— Cor- 
neUus  0*Nefl,  H.C.,  March  10th 
1845 ;  2  Broun  894. 
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to  enter  by  an  open  window  (1),  if  it  be  not  opened  ^^fJJJ™^  "^ 
further,  unless  it  was  in  such  a  position  that  there  Entering  by  open 
was  no  special  risk  in  leaving  it  open.     For  it  would  jSuaetowSng. 
appear,  although  it  has  never  been  expressly  decided,  ^^^S^uSJ^' 
that  if  the  open  window  be  on  an  upper  floor  (2),  or 
in  the  roof  (3),  it  would  be  housebreaking  to  enter 
by  it. 

Unsecured  folding  blinds,  inside  an  open  window.  Folding  bundi. 
and  which  a  puff  of  wind  might  open,  would  probably 
not  be  held  such  a  protection  to  a  house,  as  to  cause 
entering  by  the  open  window  to  be  held  housebreak- 
ing (4).     Where  a  loose  board  was  placed  behind  a  Board  behind 

^^    ^    '  ,  .  *  ,         broken  pane. 

broken  pane,  and  the  thief  pushed  the  board  aside, 
and  took  out  articles,  the  charge  of  housebreaking  was 
held  not  to  be  established  (5).  It  might  be  different 
in  the  case  of  a  broken  pane,  which  could  only  be 
reached  by  climbing  (6),  or  of  a  blind  in  a  fixed  frame. 
If  such  a  blind  were  pushed  down,  or  if  bolts  fastening  Frame  bUnd 

1  1  .  11  1111        1111  bolted  to  window 

it  were  drawn,   this  would  probably  be  held  house- »mi». 

breaking.     Whether  it  would  be  held  housebreaking 

to  enter  by  an  open  window,  not  on  an  upper  floor,  if 

it  were  necessary  to  climb  over  an  outside  railing,  in  aimwng  raiimg 

■,         ^  1      .^      •  X-  1  •  1      •  1     ^  to  open  window. 

order  to  reach  it,  is  a  question  which  is  somewhat 
involved  in  doubt,  as  the  same  case  has  been  quoted  in 
support  of  opposite  sides  of  the  argument  (7).  Mr 
Bell's  report  says  that  a  charge  of  this  kind  was  found 
relevant.  The  Jurist  Report  states  that  the  Court  laid 
it  down  that  in  such  a  case  housebreaking  was  not 
committed.     And  this  is  confirmed  by  Mr  Steele.     The 

1  Hume  I  9a— Alison  i.  283.—  4  WiU.  Mackintoeh  and  Peter 
J  BE.  Hamilton  and  others,  Nov.  Murray,  H.C.,  Nov.  2d  1846  ;  Ark. 
6th  1833 ;  BeU's  Notes  88.  133. 

2  Hume  L  98.— Alison  i.  283.  5  Will.  Vair  and  others,  Maroh 
Bob.   Clapperton,  H.C.,  Dec.  9th  ISth  1835  ;  BeU's  Notes  39. 

1833 ;  BeU*8  Notes  86.  6  Will.     Anderson,     May    14th 

3  See  notice  by  Lord  Cowan,  of      1840  ;  Bell's  Notes  199. 

an  unreported  case  in  John  Carri-  7  Will.   Campbell  or   Cameron, 

gan  and  Thos.  Robinson,  Glasgow,  July  12th  1832 ;  BeU's  Notes  88 
Oct  7th  1853 ;  llrr.  303.  and  4  S.  J.  591  and  Steele  121. 
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wnrDowa. 


QnesHon  where 
entrance  by 
window  nAul. 


Entering  hj 
other  openings 
than  doors  or 
windows. 


mistake  is  undoubtedly  Mr  Bell's.  The  Jurist  Report 
shows  that  the  Court  were  prepared  to  hold  the  libel 
relevant,  only  because  it  averred  a  fact  which  amounted 
to  housebreaking,  viz.,  that  the  window  was  opened  by 
the  thief,  but  that  "  should  it  appear  that  the  window 

*  was  open  at  the  time  of  the  theft,  and  that  it  had 
'  not  been  forced  open  by  the  panel,  there  was  nothing 
'  in  the  libel  which  could  support  a  verdict  of  guilty 
'  of  the  housebreaking,  as  no  species  of  access  to  the 

*  window  could  constitute  housebreaking,  unless  the 
'  window  were  of  itself  out  of  ordinary  reach,  and  it 
'  was  not  libelled    as   having   been    so."       This    is 

quite  consistent  with  the  principle  already  stated, 
that  it  is  not  housebreaking  to  climb  over  the  wall  of 
a  yard,  and  so  obtain  an  entrance,  without  further 
violence,  into  a  building  vrithin  the  yard  (1). 

'  It  may  not  be  housebreaking  to  raise  a  window  and 
enter,  if  that  be  an  ordinary  mode  of  access,  and  if  the 
accused  have  been  previously  permitted  by  the  pro- 
prietor to  enter  in  that  manner  (2).  But  though  the 
proprietor  go  in  and  out  by  a  window  occasionally, 
still  if  the  window  being  closed,  be  opened  by  the 
thief,  housebreaking  is  committed  (3). 

Cases  have  occurred  of  theft  by  entering  at  apertures 
not  being  either  doors  or  windows.  A  charge  of  house- 
breaking by  entering  a  shed  through  an  open  hole 
above  the  door,  six  feet  from  the  ground,  was  passed 


1  See  alBO  Will.  Barolay  and 
Elizabeth  Colquhoun  or  Temple, 
May  31st  1830;  Bell's  Notes  37. 
The  following  account  is  written 
on  the  margin  of  the  indictment  in 
this  case,  belonging  to  the  late 
Lord  Wood— "There  was  a  win- 
"dow  30  feet  from  the  ground 
''which  was  left  open,  an  outer 
"  stair  of  considerable  length  brings 
"  you  close  to  the  window,  there  is 
"the  railing  of  the  stair  near  to 
"the  window,   and  the    window 


"being  about  the  height  of  the 
"  railing  or  three  feet,  and  by  step- 
"ping  on  the  railing  you  can  pass 
"  over  at  the  window  and  thus  get 
"entry  to  the  house."  The  note 
adds,  "spoke  to  the  C!ourt,"  %.e,, 
before  withdrawing  the  aggrara- 
tion. 

8  Jas.  Davidson,  Glasgow,  Dec. 
21st  1841 ;  2  Swm.  680  and  Bell's 
Notes  38. 

8  Will.  Martin  and  others,  June 
11th  1832 ;  BeU's  Notes  38. 


TBEFT. 


85 


BT 


from  (1).  And  a  similar  charge  was  held  not  estab-  ^SJJSi* 
lished  where  the  opening  was  twelve  feet  from  the 
ground,  and  had  a  flap  door  to  it,  but  whether  open 
or  shut  could  not  be  proved  (2).  But  where  the 
opening  was  in  the  roof  and  could  only  be  reached  by  a 
ladder,  it  was  held  to  be  housebreaking  to  enter  by  it  (3). 
And  where  an  upper  loft  used  as  a  drying  shed  had 
intervals  in  the  sides  like  a  Venetian  blind,  it  was 
held  to  be  theft  by  housebreaking  to  climb  up  and 
abstract  articles  through  the  openings  (4). 

The  security  having  been  violated,  the  theft  may  be  ekt«akcb. 
completed  without  the  thief  being  actually  within  the 
premisea     If  he  cany  off  anything  by  inserting  his 
hand  (5),  or  even  if  he  draw  articles  towards  him  with  Entry  of  person 

,  ,  not  necenary. 

a  stick  or  hook,  the  theft  is  complete  (6),  and  this, 
although  he  have  not  got  them  into  his  hand  at 
all  (7). 

The  question  has  been  raised,  and  left  in  doubt,  brbamko  out 
whether  a  person  who  hides  in  a  building,  and  after 
stealing,  breaks  out  to  escape,  is  guilty  of  housebreak- 
ing. One  work  quotes  a  judge  as  having  held  such 
an  act  not  to  be  housebreaking  (8),  and  the  same 
judge  is  stated  to  have  said  subsequently,  '*  that  he 
"  had  known  a  case  where  the  Court  sustained  an 
"aggravation  of  housebreaking,  the  party  having 
*'  broken  out   of  a  house  which  he  entered  for  the 
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1  Helen  Dott,  June  8th  1829 ; 
Bell's  Notee  85.-- See  also  John 
Oarrigan  and  Thos.  Bobinson, 
Glasgow,  Oct.  7th  1853 ;  llrv.  308. 

3  Archibald  Duncan  and  Chaa. 
Mackenzie,  Deo.  80th  1831 ;  Bell's 
Notes  85.— But  see  Will.  Ander- 
son, May  14th  1840;  BeU's  Notes, 
199. 

8  Case  referred  to  by  Lord  Cowan 
in  John  Carrigan  and  Thomas 
Bobinson,  iupra  note  1. 

4  Will.  Boyd  and  others,  Ayr, 
Apra22dl845;  Lord  Justice  Clerk 
Hope's  MSS. 


0  Hume  i.  101,  102,  and  case  of 
Gadesby  there.— Alison  i.  288,  289. 
— Margaret  Fitton  and  others,  June 
7th  1880 ;  Bell's  Notes  89.— Will. 
H.  Wightmen,  July  12th  1882; 
Bell's  Notes  89.— Will.  Harvey, 
Not.  7th  1838 ;  Bell's  Notes  39. 

6  Hume  i  102.  —  WiU.  Vair 
and  Simon  Meadowcroft,  Dec.  2d 
1834 ;  Bell's  Notes  39. 

7  Cornelius  O'Neil,  H.C.,  March 
10th  1845  ;  2  Broun  394. 

8  Lord  Mackenzie  in  the  case  of 
Edward  Kennedy,  Dumfries,  April 
11th  1831 ;  Alison  i.  288. 
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or  HOCBB. 


Shxfbbiakihg. 


"  purpose  of  committing  a  theft "  (1).  The  tendency 
seems  to  be  to  hold  that  it  does  not  constitute  the 
aggravation  (2).  Where  a  person  being  in  a  house 
steals,  the  theft  is  completed  whenever  he  has  taken 
the  articles  from  where  they  were.  The  housebreak- 
ing is,  therefore,  subsequent  to  the  theft  (3). 

Shipbreaking  is  an  aggravation  of  theft  (4).  The 
rules  applicable  to  housebreaking  are,  for  the  most 
part,  equally  so  to  shipbreaking.  It  has  been  held 
shipbreaking,  to  break  open  the  door  of  a  cabin  (5). 

It  is  an  aggravation  of  theft  that  it  is  committed 
by  "  opening  lockfast  placea"  This  includes  break- 
^?*'alSS£  ^^8  ^^^  rooms  or  closets  within  a  house  (6),  or  cabins 
secured  by  lock.  Jn  g.  g^jp  (7)^  or  any  article,  the  contents  of  which  are 
gJ^'JJJg^^^y  protected  by  lock  and  key.  It  does  not  necessarily 
be  houebreak-  make  a  chargc  of  this  sort  irrelevant,  that  the  facts 
set  forth  might  have  been  charged  as  housebreaking. 
Where  the  accused  was  not  charged  with  having  been 


OPBiriHO  LOCK- 
VAST  PLACBS. 


1  Christian  DuDcan,   Aberdeen, 
April  24ih  1849  ;  J.  Shaw  225. 

2  Hume  L  101,  and  cases  of  Mac- 
Kenzie :  and  Wright  there. — Alison 
i.  288.— WiU.  Barclay  and  Elizabeth 
Colquhoun  or  Temple,  May  Slst 
1830 ;  Bell's  Notes  39  and  2  S.  J. 
430.  The  Jurist  report  bears  that 
the  Court  were  of  opinion  that  there 
were  grave  difficulties  in  the  way 
of  its  being  held  as  law,  that  the 
crime  of  housebreaking  is  otherwise 
constituted  than  by  violent  entry. 
—Mary  A.  Webster,  July  19th 
1831 ;  Bell's  Notes  39.— The  MSS. 
of  the  Lord  Justice  Clerk  Hope, 
contain  the  following  in  the  case  of 
Will  M'Cafferty,  and  Alexander 
Glendmning,  H.C.,  Jan.  28th  1850. 
"  Mr  Graham  objected  to  altema- 
"tive  as  not  housebreaking — con- 
"cealment  in  shop  and  opening 
'*  door  on  inside — breaking  out  not 
''housebreaking.  Advocate  Depute 
''  said,  alternative  not  insisted  in  as 

a  chai^  of  housebreaking." 


8  See  the  case  of  Joan  Reid  and 
Helen  Bamet,  H.C.,  Feb.l9th  1844; 
2  Broun  110,  where  the  somewhat 
analogous  point  arose  whether 
robbery  could  be  constituted  by  a 
thief  using  violence  to  retain  an 
article  which  had  been  taken  clan- 
destinely. 

4  Nathanael  Scott,  Perth,  April 
80th  1844  ;  2  Broun  184.— William 
Inglis  and  Kenneth  Gillvear,  Perth, 
April  2lBt  1848  ,  Ark.  461. 

5  Thomas  J.  B.  Guthrie  and 
Jas.  Convery,  Stirling,  April  11th 
1867  ;  5  Irv.  368  and  39  S.  J.  387. 

6  Mary  Young  or  Gilchrist  and 
CecUia  HUlop  ;  Bell's  Notes  34.— 
Houston  Cathie,  Nov.  10th  1830 ; 
Bell's  Notes  34. 

7  John  Henderson  and  WiU. 
Craig,  Glasgow,  Sept.  15th  1836  ;  1 
Swin.  300  and  Bell's  Notes  35.— 
Bob.  Millor,  Perth,  April  24th  1838; 
BeU's  Notes  35. 
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within  the  premises  before  the  offence,  and  the  break- SStmIcS*^ 
ing  consisted  in  forcing  open  the  door  of  a  cellar  ;  the 
objection  that  this  was  housebreaking,  and  not  open- 
ing lockfast  places,  was  repelled  (1). 

Theft  by  opening  lockfast  places  is  committed 
whether  the  thief  use  force  (2),  or  false  keys,  or  pick-  Forc^-faiMkeys 
locks  (3),  or  the  true  key  (4),  unless  it  have  been  leftpUedbythief. 
in  the  lock  (5).  And  where  a  drawer  fastened  by  a 
lock  has  been  forced  out  of  its  place  and  removed,  the 
theft  of  the  contents  is  complete,  though  they  be  left 
in  the  drawer  (6).     And  on  the  same  principle,  if  aNot«i>«ntag 

•  fi     y      lock'"*  to  "teal 

locked  box  be  stolen,  the  subsequent  opemng  of  the i>ox«nd after- 
box  and  taking  out  the  contents  is  not  a  theft  by 
opening  lockfast  places,  the  articles  having  been  in  law 
stolen  when  the  box  was  carried  off  (7). 

It  is  doubtful  whether  this  is  a  substantive  fl-ggra-Mnjtthtojffgn^ 
vation.     It  appears  to  have  been  decided  that  it  is  "Uy  charged. 
only  a  description  of  a  particular  mode  (8),  and  this 


1  John  Sutherland,  Perth,  Sept. 
24th  1841 ;  Lord  Moncrieff's  MSS. 
His  Lordship's  note  is  as  follows : 
— "  Objection  to  relevancy  of  look- 
"  fast  places—that  what  is  laid  is 
"  housebreaking,  because  it  is  not 
"  stated  that  prisoner  was  within 
"  the  premises :  Repelled.  The 
"  statement  seems  sufficient  that 
"  he  was  servant  to  John  Russell, 
"  and  that  he  occupied  the  house 
"  at  the  time.  But  separately,  no 
"  rule  to  preclude  prosecutor  from 
*'  charging  minor  aggravation  of 
''  todfoMt  placet  as  to  such  a  place 
"  -a  cellar." 

2  Alison  i.  295. 

8  Alison  i.  295,  296. 

4  Alison  i.  296. — Hugh  Hosey, 
B.C.,  Deo.  8d  1826 ;  Syme  28.— 
Galloway  and  Sutherland,  Not.  10th 
1829;  BeU's  Notes  35.— Houston 
Cathie,  Nov.  10th  1830;  Bell's 
Notes  34. — Rob.  Horn  and  James 
ICaclaron,  Jan.  24th  1831 ;  Beirs 
Notes  35. 

6  Alison  L  296.  —  Alex.  Napier 
and  others,  March  15th  1881 ;  Bell's 


Notes  35. — The  following  note  oo< 
curs  to  the  case  of  Samuel  Lusk  and 
others,  H.C.,  Jan.  8th  1828,  in  Lord 
Wood'sMSS. :— "  The  Court  thought 
*'  the  place  was  not  lockfast,  be- 
"  cause  the  key  was  in  it." 

6  Jas.  Smart,  18th  July  1837 ; 
BeU's  Notes  19. 

7  Jas.  Stuart  and  Alex.  Low, 
Aberdeen,  April  15th  1842;  1 
Broun  260  and  Bell's  Notes  84.— See 
also  David  Walker,  Stirling,  Sept. 
3d  1836 ;  1  Swin.  294  (Lord  Justice- 
Clerk  Boyle's  charge). — This  was  a 
case  of  breach  of  trust,  but  the  prin- 
ciple is  the  same.  Indeed,  as  will 
be  afterwards  observed,  it  might 
have  been  charged  as  theft. 

8  Jas.  Anderson,  H.C.,  Nov. 
8th  1852 ;  1  Irv.  93.— James  Joss, 
H.C.,  May  21st  1821 ;  1  Irv.  93  note 
and  Hume  i.  90  note,  and  ii.  170 
note  a. — See  also  Qeo.  Sutherland 
and  Chas.  Turner,  H.C.,  12th 
July  1833;  Bell's  Notes  179.— 
John  Dougan  and  John  Halket, 
H.C.,  May  19th  1843 ;  1  Broun 
555  and  Bell's  Notes  191. 
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seems  to  have  been  Hume's  view,  for  he  says,  that  a 
crime  of  this  sort  does  not  receive  "any  peculiar 
appellation "  (1).  The  decisions,  however,  appear 
to  have  been  in  cases  where  the  theft  was  charged 
generally  to  have  been  committed  by  means  of  house- 
breaking, and  they  are  not  reported  so  as  to  lead  to  a 
satisfactory  conclusion  (2).  But  whatever  may  be 
their  weight,  it  is  certain  that  the  practice  is  still 
unchanged  of  charging  the  opening  of  lockfast  places 
as  an  aggravation. 

Child  stripping  is  an  aggravated  mode  of  commit- 
ting theft  (3). 

Drugging  the  owner  or  custodier  of  the  property  is 
an  aggravation  of  theft  (4).  At  first  sight  it  might 
Qnestion  whether  appear  that  this  was  robbery  (5).  But  it  is  thought 
that  it  is  truly  theft  The  case  of  a  woman  ravished 
after  being  drugged  is  not  analogous  (6).  The  will  is 
destroyed  by  the  drug  in  the  case  of  the  woman,  to 
prevent  her  resistance.  And  the  law  presumes  that 
resistance  would  have  been  made  but  for  the  drug- 


Thxft  fbom 

CHILDBU. 


Thsft  bt  Dsno- 

«MQw 


1  Hume  i.  98. 

2  It  would  rather  appear  f  jom 
the  case  of  Elusabeth  Hall,  H.C., 
Dec.  26tli  1626 ;  Syme  47,  that  the 
case  of  Joss  (previous  note)  was  not 
held  to  fix  that,  where  the  higher 
aggravation  of  housebreaking  was 
not  charged,  opening  lockfast 
places  was  not  a  substantive  and 
high  aggravation.  It  is  to  be  ob- 
served that  the  notices  of  the  case 
of  Joss  do  not  exactly  correspond. 

8  Hume  i.  91,  cases  of  Irvine  and 
M'Beath  in  note  a.— Alison  i.  809, 
and  case  of  Dunlop  there.  There 
are  indictments  in  the  Advocates' 
Library  Collection  in  which  theft 
from  the  custody  of  young  children 
has  been  charged  as  an  aggravated 
species  of  theft,  although  the  things 
taken  were  not  articles  of  the 
child's  dress.  But  these  cases  are 
of  old  date,  and  it  is  difficult  to  see 


in  what  the  aggravation  consists  in 
such  a  case. 

4  David  Wilson  and  others,  Dec. 
22d  1828;  Bellas  Notes  22.— See 
also  John  Stuart  and  Catherine 
Wright  or  Stuart,  H.C.,  July  14th 
1829 ;  Bell's  Notes  22. 

6  See  observations.  Bell's  Notes 
22. 

6  In  the  Lord  Justice  -  Clerk 
Hope's  MSS.  Notes  to  Hume,  the 
following  occurs  in  reference  to  Mr 
Bell  8  comparison  between  the  cases 
of  rape  and  of  theft — "  Rape  clearly 
"  — ^but  then  in  that  case  there  are 
"  two  crimes  to  choose  between. 
"  The  person  is  violated  against  the 
"  woman's  will,  and  without  her 
"  consent.  But  there  is  no  one 
« element  in  case  stated  of  the 
**  crime  of  robbery  as  distinct  from 
"  theft," 
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giDg.  But  in  the  mere  taking  of  property,  there  is 
no  presumption  that  the  thief  contemplates  resistance, 
or  even  that  the  owner  will  know  of  the  theft  at  the 
time.  The  theft  is  most  likely  to  be  clandestine,  and 
without  interference  with  the  will  of  the  owner  at  all 
Means  may  be  used  to  draw  off  attention,  and  it  is 
thought  that  this  is  what  is  done  in  the  case  of  drug- 
ging. The  drugging  is  in  itself  criminal,  and  is  an 
aggravation  of  the  theft ;  but  it  is  only  a  means  of 
overcoming  vigilance,  not  of  subduing  the  will,  and 
therefore  does  not  constitute  robbery  (1 ). 

There  are  many  cases  in  which  theft  is  committed  thbtt  ot  pro- 
where  the  custody  of  the  property  was  with  the  thief,  cumody  o»  th» 
either  accidentally,   or  from  a  limited   custody  of  it 
having  been  given  by  the  owner  or  true  custodier.     If 
a  debtor  accidentally  make  an  overpayment,  and  the  Retention  of 

J-,  1  .,  ..1         ..,  i<ii»    overpayment 

creditor  knowingly  retam  it,  he  is  guilty   of  theft, 
whether  the  overpayment  be  made  directly  to  himself, 
or  to  another  on  his  account  (2).     The  same  holds  of  or  of  found 
a  person  finding  property  and  appropriating  it,  although 
aware  to  whom  it  belongs  (3).      The  question  is  more  nnder  not 
difficult  where  the  finder  is  ignorant  to  whom  the  pro-    °    *  ^'^^' 
perty  belongs.      His  retention  in  such  a  case  is  no 
offence,  and    is    presumed   to   be  on  behalf   of  the 
owner  (4).     His  knowing  it  not  to  be  his  own  is  of  no 
consequence.     That  is  the  position  of  every  finder  (5). 

1  Of  course  if  the  dragging  were  Black,  March  IGth  1841  ;  Bell's 
combined  with  other  circumstances,  Notes  1 4.  — Thos.  Scott,  H.  C. ,  Nov. 
Buch  as  holding  the  person  down  11th  1853;  1  Irr.  305.— Hume  i 
until  the  drug*  took  effect,  or  the  62  contra. 

like,  a  relevant  charge  of  robbery  4  Local  Police  Statutes,  in  many 

might  be  constituted.  cases,    contain   a   proviaion    that 

2  Bob.    Potter,    Glasgow,    May  finders  of  lost  property  shall  be 
2ud  1844 ;  2  Broun  151.    This  may  guilty  of  an  offence,  and  liable  to 
be  held  to   oyemile  such  a  case  punishment,  if  it  be  not  given  up  to 
aa   that   of   Field ;   Huum   L    62  the  police  within  a  certain  period, 
note  8.  6  Angus  M'Kinnon,  H.O.,  May 

8  John  Smith,  H.C.,  March  12th  25th  1863 ;  4  Irv.  398  and  35  S.J. 

1838;  2  Swin.  28  and  BeU's  Notes  512.  --  DaJgleish   or   Blaikie   and 

13.-^anePye,Perth,0ct.  8rdl8d8;  Blaikie  «.  Gair,  H.O.,  June  14th 

2  Swin.  187  and  BeU's  Notes  14—  1859 ;  3  Irv.  425  and  31  S.  J.  528 

Bob.  Block  and  Agnea   Scott   or  (Lord  Neaves'  opinion.) 
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nmtivmt    ^^*  ^  *^^  finder  proceed  at  once,  or  within  s,  very 

thJef?^^**'™'  short  period,  to  appropriate  the  article,  there  seems 

Appropriation  of  no  reason  why  this  should  not  be  held  to  be  theft  (1). 

tooTO^JSTtS&t.  Such  a  case  resulted  in  a  conviction,  where  the  finder 

of  a  watch,  on  the  day  after  the  finding,  and  without 

any  means  being  used  to  discover  the  owner,  oflFered 

it  in  pawn,  alleging  it  to  be  his  own  property  (2). 

Again,  a  woman  was  convicted  of  theft,  who  seeing 

money   faU  from    the  owner's  person,    took    it,    and 

Many  Bpeetaiities  denied  haviuff  it  (3).     Such   cases   must  depend  on 

In  such  cases.  .  .  . 

special  circumstances.  The  nature  of  the  article,  as 
regards  form,  value,  or  liability  to  perish ;  the  means 
at  the  disposal  of  the  finder  for  discovering  the  owner, 
the  use  made  of  these  means;  the  time  allowed  to 
elapse  before  the  appropriation ;  the  conduct  of  the 
accused  from  which  the  appropriation  is  to  be  inferred ; 
and  even  the  mental  qualities  and  education  of  the 
party,  are  all  elements  which  may  be  of  importance  in 
judging  of  the  intent. 

Although  it  may  lower  the  offence  of  appropriating 
property  from  theft  to  breach  of  trust  or  embezzle- 
ment, that  the  owner  has  given  a  limited  possession  of 
it  to  the  offender,  this  is  not  true  in  every  case,  and 
least  of  all  where  the  bare  custody  is  given  for  a 
servanta  m        special  purposo,  as  in  the  case  of  servants  put  in  charge 

chari^eof  master  8   ^  ^  *^      -i         '  ^  o 

property.  of  their  master's  plate,   or  horses,  or  goods,  or  the 

like  (4).     If  a  lodger  go  from  home,  leaving  a  chest 


Legal  custody 
does  not  exclude 
theft. 


1  It  18  true  that  Hume  (i  62) 
and  Alison  (i.  860,  361)  lay  down 
the  ooutrary,  but  their  opinion, 
haying  been  expressly  overruled  as 
regards  the  case  of  the  owner  being 
known  to  the  iinder,  cannot  be  held 
authoritative  in  the  matter. 

2  Peter  Connelly,  Glasgow,  Sept. 
20th  1864  (unreported). — In  a  sub- 
sequent case  of  Suspension  of  a 
Sheriff  Court  conviction  for  theft 
in  similar  circumstances,  the  Court, 
though  they  quashed  tJie  convic- 


tion in  consequence  of  the  loose 
manner  in  which '  the  libel  was 
framed,  expressed  their  concurrence 
in  the  principle  of  the  above  case. 
McLaughlin  v.  Stewart,  H.O.,  June 
17th  1865  (unreported). 

8  Ann  Tunny  or  Cunningham, 
H.C.,  Nov.  22nd  1869  ;  1  Couper 
885.— See  also  John  Waugh,  Stir- 
ling, April  15th  1878;  2  Couper 
424  and  45  S.J.  505  and  10  S.L.R. 
391. 

4  Hume  i.  64^  65,  and  case  of 
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in  charge  of  a  lodging-house  keeper,  and  he  break  itJ^iJ^t 
open,  and  abstract  the  contents,  he  commits  theft  (1).  52"^^^'™" 
Or  if  a  customer  give  a  banknote  to  a  shopkeeper  that  Money  ffiven  to 
payment  may  be  made  of  a  purchase  amounting  to    ^  *°* 
sixpence  or  a  shilling,  and  the  shopkeeper  keep  the 
note,  his  crime  is  theft.     Nor  is  it  a  theft  of  nineteen 
shillings,  or  nineteen  and  sixpence ;  it  is  the  note  he 
has  stolen,  as  it  was  given  only  to  be  changed,  that 
the   customer  might  pay  his  debt   (2).     Further,   aLo««wrinfc. 
thing  lent  or  hired  for  a  specified  time  and  purpose 
may  be  stolen  by  the  borrower  or  hirer;  as  where  a 
horse  hired  or  lent  for  a  ride  (3),  or  mounted  for  trial, 
is  carried  oflF  (4).     If  an  article  be  lent  for  a  specific 
use,  and  to  be  returned  thereafter,  the  borrower  com- 
mits theft  if  be  appropriates  it  (5),  and  this  whether 
the  hiring  or  borrowing  was  a  pretence,  or  whether 
the  intention  to  appropriate  was  afterwards  formed  (6).  ^^^^^^,^^ 
The  rule  has  even  been   extended  to  the  case  of  apporhonBe 


dothing. 


Heartdde  there,  and  cases  of  Gray ; 
and  Paterson  and  Man*  in  note  1. 
— i  67,  and  cases  of  Shand :  and 
Fairbaim  there. — Alison  i.  250,  251. 
—More  ii.  881. 

1  Craig  V.  Ponton,  H.C.,  Not. 
16th  1829  ;  2  S.  J.  31. 

2  John  Mooney,  H.C.,  Not.  17th 
1851 ;  J.  Shaw  496  and  24  S.  J.  12. 

8  Home  i.  69,  and  case  of  Mar- 
shall there.— Alison  i.  259,  260,  and 
cases  of  Tyrie :  and  Smith  there. — 
Will  Barr,  Glasgow,  May  4th  1832 ; 
5  Deas  and  Anderson  260. — John 
Smith,  alia*  Lloyd,  tUieu  Shepperd, 
H.C.,  Jan.  11th  1830;  2  S.  J.  144. 
— Rob.  Hardista,  alia*  Chas. 
Brookes,  July  22nd  1842;  Bell's 
Notes  16.— Hume  i.  58,  59,  contra, 

4  Hume  L  63,  and  case  of  Ren- 
wick  in  note  a, — i.  68,  69. — ^Alison 
i263. 

6  Jane  M^Mahon  or  M'Gr&w, 
Glasgow,  April  22d  1863 ;  4  Irv. 
881  and  35  8.  J.  459.— In  the  case 
of  Anthony  Sime,  H.C.,  Feb.  25th 


1850;  Lord  Justice  Clerk  Hope's 
M8S.,  it  was  objected  to  a  charge 
of  theft  of  a  hammer,  that  it  had 
been  lent  to  the  accused,  and  that 
the  tpeeia  facti  did  not  amount  to 
theft.  The  objection  was  repelled. 
See  also  William  Rodger,  H.C., 
June  8th  1868  ;  1  Couper76  and  40 
S.  J.  522  and  5  S.L.R.  590. 

6  John  Smith,  H.C.,  March  12th 
1838  ;  2  Swin.  28.  (Lord  Meadow- 
bank's  and  Jjord  Moncrieff 's  opin- 
ions).— In  the  case  of  Janet  Lawrie, 
H.C.,  Feb.  25th  1849,  the  facts  were 
that  the  accused  went  to  a  shop, 
and  on  being  shown  an  article  of 
dress,  took  it  away,  saying  she 
would  show  it  to  her  sister,  for 
whom  she  said  she  was  buying  it. 
She  did  not  return,  but  pawned  the 
article.  The  Lord  Justice  Clerk 
Hope's  MS3.  contains  the  following 
note  —  "  Lorimer  —  question  is 
**  whether  offence  is  theft.  Court 
<<  held  it  was  theft" 
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THisr. 


Senrant  telling 
Uvcry. 


nmivm'  P^^P^r  Selling  clothes  served  out  to  be  worn  while  the 

CU8TODTOFTHE  ^esxer  was  in  the  poorhouse>  they  being  expressly 
given  to  be  worn  while  she  continued  an  inmate  (1). 
It  would  now  probably  be  held  theft  if  a  servant  were 
to  sell  his  livery,  given  him  on  the  footing  that  it  was 
to  be  returned  when  he  left  the  service  (2).     If  a 

Porters,  carricTB,  portcr  ruu  off  with  luggage  (3),  or  shipmasters  (4),  or 
carriers  (5),  appropriate  goods  put  into  their  custody 
for  conveyance,  the  crime  committed  is  theft     And  the 

Servant  sent  with  Same  holds  if  a  Servant  take  a  coat  which  he  has  been  or- 
dered to  convey  to  a  tailor's  for  repair  (6) ;  or  appropriate 
the  contents  of  a  parcel  given  him  to  deliver  (7) ;  or  a 
groom  ride  off  with,  and  sell  a  horse  which  he  has 
been  directed  to  take  out  for  exercise,  or  to  exhibit  in 
a  market  (8). 

Money  cntrnrted      A  servaut  commits  theft  if  he  appropriate  money 

for  immediate  .  -.  .-  .  t.i         ii*  i      •  /• 

deurery.  givcu  him.  to    DO   immediately  delivered   %n  jm^ui 

apecifvoa  to  a  particular  person,  or  to  be  paid  into 

scryant  Bent  for  bank  (9).      If  a  scrvaut  be  sent  with  a  banknote  to 

cash  or  change.  ^    ' 

get  change  (10),  or  a  bill  be  given  him  that  he  may 
cash  it,  and  bring  back  the  proceeds  to  his  master,  or 


1  Eluabeth  Anderson,  Aberdeen, 
April  21st  1858 ;  3  Ir7.  65.--John 
Martin,  H.C.,  Deo.  8th  1873;  2 
Couper  501. 

8  Hume  L  60,  contra. — ^Alison  i 
355,  contra,— More  ii.  388,  389. 

8  Hume  i  63.— Alison  i.  252.— 
I  263.— Alex.  Mackay,  H.a,  Deo. 
27th  1826 ;  ^yme  53. 

4  Jas.  Dakiel,  Dumfries,  April 
8th  and  Sept.  2dth  1842  ;  1  Broun 
217  and  425.— PhiUp  Kneen,  H.C., 
June  28th  1858 ;  3  Iry.  161. 
'  6  Hume  1.  58,  59,  contra, — Alison 
i.  253,  254,  oase  of  Glen  there.— i. 
262.^Jas.  Mitchell,  H.O.,  May  25th 
1829 ;  Shaw  220  and  Bell's  Notes  10. 

6  Janet  Drummond,  July  12ih 
1832 ;  BeU's  Notes  14. 

7  Daniel  or  Donald  Macdonald, 
July  16th  1829 ;  Bell's  Notes  15. 

8  Hob.    Nicolson,    H.C.,   June 


20th  1842  ;  1  Broun  370  and  Bell's 
Notes  14. 

9  Hume  i.  65,  66.— Alison  i.  254, 
255. — Daniel  A.  Murray  and  Rob. 
Tait,  Nov.  30th  1829  ;  Shaw  225 
and  Bell's  Notes  16  and  2  S.  J.  64. 
— Duncan  Mackintosh,  H.C.,  Feb. 
2d  1835 ;  13  Shaw's  Session  Cases 
1168  and  Bell's  Notes  15  and  7  S.  J. 
195— David  Field,  H.O.,  Jan.  22nd 
1838;  2  Swin.  24  and  BeUs  Notes 
16.— Thos.  Paterson,  H.O.,  July 
22nd  1840 ;  2  Swin.  521  and  Bell's 
Notes  16.— In  Lord  Wood's  MSS. 
tixe  following  note  occurs  to  the 
case  of  Jas.  Simpson,  Glasgow,  Sept. 
27th  1847,  who  pled  guilty  to  theft 
— "got  large  sums  from  employer 
to  pay  accounts,  and  appropriated 
them."   (See  Indict.,Ady.  Lib. Coll.) 

10  Rob.  Michie,  H  C,  Jan  2Sth 
1839 ;  2Swin.  319  and  Bell's  Notes  13. 
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pay  them  to  a  particular  party  i/a  forma  specijica,  he  JS^iJn^ 
commitB  theft  if  he  carry  oflf  the  money  (1).     Where  SS!*^°'™ 
the  accused  was  sent  with  a  deposit  receipt  to  get 
payment  of  a  portion  of  the  sum  contained  in  it,  and 
a  new  receipt  for  the  balance,   and  kept  the  sum 
handed  to  him  at  the  bank,  and  also  the  new  receipt, 
it  was  observed  by  the  Court  ex  propria  motu  that 
the  charge  of  theft  was  undoubtedly  relevant  (2).     APortmaiL 
postman  who  keeps  letters  given  to  him  for  deUvery 
commits  theft  (3). 

The  rule  is  not  confined  to  the  case  where  the  ser-  sbopman. 
vant  acts  as  a  messenger.  It  applies  where  a  servant 
acts  as  salesman  on  the  premises,  and  under  the  eye 
of  the  employer, — not  as  an  agent  bound  to  account, 
but  as  the  hand  of  the  master.  A  shopman  who 
appropriates  the  goods  in  the  shop,  or  money  paid  to 
him  by  customers,  commits  theft  (4).  And  the  prin-Buik  teller, 
ciple  has  even  been  extended  to  the  teller  of  a  bank, 
his  duty  being  merely  to  receive  and  pay  money  for 
the  bank,  and  within  the  bank  premises,  the  money 
never  being  in  his  possession  at  all,  but  in  the  pos- 
session of  the  bank  (5).     It  would  even  appear  that  aSenrantsentto 

>    '  ■^*  sell  or  pledjpe 

servant  would  be  guilty  of  theft,  if  he  were  sent  withartici®. 
a  particular  article  to  market,  for  the  purpose  of  sell- 
ing it,  and  bringing  the  price  to  his  master,  and  he 
kept  the  money  (6) ;  or  if  he  were  sent  with  an  article 
to  pawn,  and  appropriated  the  amount  advanced  (7), 

1  David   Stewart,    Perth,  April  there.— Tho.  E.  Pearse,  Not.  19th 

14th  1830;    5   Deas    aod   Ander-  1832 ;  Bell's  Notes  10. 

son    149.  —  Samuel    Farquharsou,  6  Bob.  Smith  and  Jas.  Wishart, 

H.C.,Nov.  nth  1880;  Bell's  Notae  H.C.,  May   18th  1842;   1  Broun 

12.  342  and  Bell's  Notes  11.— See  also 

3  David  Stewart,  Perth,  April  Bonald  Gordon,  H.C.,  Dec.  2l8t 
14th  1830 ;  6  Deas  and  Anderson  1846 ;  Ark.  196  and  201  note.— 
149.  Hume  L  61,  contra. 

8  Hume  i.  67,  and  case  of  Mao-  6  Watt  v.  Home,  H.C.,  Deo  8th 

kay  there,  and  cases  of  Lawrie :  and  1851 ;  <T.  Shaw  619  (Lord  Wood's 

Oliver  in  note  3.  opinion). 

4  Hume  i  65,  case  of  Gray  in  7  Daniel  Fraser,  H.C,  June  3d 
note  i. — Alison  i.  251,  and  cases  of  1850 ;  J.  Shaw  365  (Lord  Justice 
Chalmers  :  and  Murray  and  Tait  Clerk  Hope's  charge). 
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p^r"w  thI?"    although  there  has  been  no  positive  judgment  to  this 
Mw!*^°'^"*  eflFect.      Such  a  decision  would  cany  the  doctrine  of 


specific  purpose  and  limited   custody  very  far,   there 
beiug  in  such  cases  at  least  a  limited   control   and 
administration  on  the  part  of  the  servant.     Still,  the 
servant's  duty  being,  not  like  that  of  an  agent,  to  re- 
tain the  money,  and  account  for  it  at  some  convenient 
time,  but  immediately  to  return  and  hand  it  over,  it 
may  be  reasonable  to  hold  his   act  to  be  theftuous. 
Article  given  to  The  principle  of  specific  purpose  and  limited  custody 
make  up  or       is  extended  to  the  case  of  an  article  being  given  to  a 
tradesman,  that  he  may  perform  some  operation  upon 
it,  and  return  it  (1).     It  is  theft  if  a  watchmaker  take 
a  watch  given  him  to  repair  (2) ;  or  a  tailor  appro- 
priate cloth  given  him  to  make  into  a  coat  (3)  ;  or  a 
weaver  carry  oflF  yarn  which  has  been  given  him  to 
QnesHon  whether  be  wovou  (4).     It  hss  not  been  decided  whether  it 
madeap.  would  be  theft  if  the  tailor  had  made  the  coat,  or  the 

weaver  had  made  the  web,  before  the  appropriation, 
but  it  would  probably  be  held  to  be  so  (5).  If  a 
journeyman  tailor  receive  cloth  firom  his  master  to 
make  a  coat,  and  aft^r  making  it,  carry  it  off,  he  is 
undoubtedly  guilty  of  stealing  the  coat ;  and  in  the 
case  supposed  of  the  owner  of  a  piece  of  cloth  giving 
it  to  a  tailor  to  be  made  up,  the  tailor  is  just  the 
servant  of  his  employer,  as  the  journeyman  tailor  is 
the  servant  of  the  master-tailor  (6). 

1  Alison  i.  359,  360,  contra.  (Lord  Justice    Clerk  Hope's   and 

2  Geo.   Brown,   H.O.,  July  3d       Lord  Wood's  opinions). 

1839  ;  2  Swin.  394  and  Bell's  Notes  6  There  are  only  two  cases  in 

9.    By  this  case  the  previous  cane  which  this  point  seems  to  have  been 

of  Robert  Sutherland,  H.C.,  March  directly  raised  by  the  libel,  viz. : — 

21st  1886 ;  1  Swin.  162  and  Bell's  Richard  Gibbons,  Glasgow,  Sept. 

Notes  9,  is  overruled.  1856  ;  Indictment,  Adv.  Lib.  Coll., 

3  Elizabeth  Anderson,  Aberdeen,  where  a  person  got  materials  to 
April  21  st  1858 ;  8  Trv.  65  (Lord  make  up  shirts,  and  after  making 
Ardmillan's  charge).  the  shirts  appropriated  them :  and 

4  Watt  V.  Home,  H.C.,  Dec.  8th  Wia  Hay,  H.C.,  Feb.  4th  1861  ; 
1851 ;  J.  Shaw  519  and  24  S.  J.  65  Indictment,  Adv.  Lib.  Coll.,  where 
and  1  Stuart  125.  a  miller,  who  had  got   grain  to 

6   See   Watt    v.    Home,    mpra      grind,  appropriated  the  flour  which 
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One  other  case  has  been  supposed  of  a   limited 


Thstt  o»  pro- 

PBXTT  Iir  THB 


custody,  that  of  a  person  assisting  in  saving  goods  from  <^«~»^  «'  "■ 


THIBF. 


a  wreck  or  a  conflagration.     In  such  a  case  it  would  Taking  goods 
now  undoubtedly  be  held  theft  if  the  person  assisting  (JJSi"*^' 
were  to  appropriate  recovered  property  (1). 

On  the  other  hand,  the  crime  will  be  breach  of^^J^iJ^J^^^-^ 
trust  and  embezzlement,  if  the  facts  do  not  imply  a^*^®*^***''^*^ 
mere  custody,  with  a  duty  to  deliver  in  forma  spedr 
fica,  or  after  the  performance  of  a  specified  operation, 
but  only  a  liability  to  account.  In  veiy  many  cases 
the  distinction  is  so  fine  as  to  be  almost  inappreciable. 
In  so  far  as  the  decisions  make  the  matter  capable  of 
definition,  the  elements  which  bring  the  crime  up  to 
theft  are  these  : — 

1.  A  person  employed  to  carry  a  specific  article 
(even  notes  or  coin)  to  a  certain  place  or  individual, 
or  to  get  a  specific  article,  and  bring  it  back  then  and 
there,  commits  theft  if  he  appropriates  it  (The  case 
of  a  clerk  sent  with  a  cheque  to  draw  money  and 
bring  it  back,  embraces  both  these  elements.) 

2.  A  person  employed*  to  assist  the  owner  in  his 
business,  not  as  an  agent  taking  a  general  charge,  or 
superintending  over  a  local  branch,  but  as  an  assistant 
under  the  master^s  eye,  and  on  the  master's  premises, 
commits  theft  if  he  appropriates  his  employer's  goods, 
or  money  he  receives  from  customers. 

3.  A  person  sent  with  a  specific  article  to  dispose 
of  it  by  sale  or  pledge,  and  then  and  there  bring  the 
money  back,  commits  theft  if  he  appropriates  it.  (This 
is  only  stated  on  the  authority  of  obiter  dicta,) 

4.  A  person  who  receives  an  article,  that  he  may 
perform  a  certain  operation  upon  it  and  return  it, 
commits  theft  if  he  appropriates  it. 

The  question  whether  a  particular  case  comes  up  to 

he  made.    In  the  former  case  the      accepted,  so  that  neither  case  fonns 

accused  was  fogitated,  and  in  the      a  direct  authority. 

latter  a  plea  of  breach  of  trust  was  1  Hume  i.  62,  6S,  contra. 
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nm  a^  thefl,  may  be  matter  of  extreme  nicety.  The  point  at 
cnsTODioim  ^{jj^i^  ^  abopmsa  ceases  to  be  the  kaiid  of  his  master, 
Dincsicieaof     ftod  bccomes  an  agent,  may  be  difiBcuIt  to  fix.     Such 

i  very  slight  circumstuices  may  turn  the  scale,  that  it  is 

'  common  to  chaige  Theft  and  Breach  of  Trust  alterna- 
tively, leaving  it  to  the  judge  to  direct  the  jury  which 
offence  is  constituted  by  the  facts.  It  is  much  to  be 
regretted  that  there  should  be  two  crimes,  kept  dis- 
tinct in  practice,  when  in  reality  the  line  which  divides 
them  is  so  unsuhstantial,  particulu'ly  as  the  punish- 
ment of  both  is  discretionary,  and  it  therefore  matters 
little  under  which  fiomen  juris  the  accused  is  brought 
to  the  bar. 

DF  The  distinction  between  that  participation  which 
constitutes  guilt  art  and  part  of  theft,  and  that  which 
amounts  only  to  the  crime  of  Beset  of  Theft,  remains 
to  be  noticed.  To  constitute  thuft  by  pai;(icipation, 
there  must  have  been  guilty  concurrence  before  or  at 
the  time  of  the  theft.  If  there  is  previous  concert,  it 
is  not  necessary  that  both  parties  should  be  together 
at  the  tima  The  moat  common  case  of  this  sort  lb 
that  in  which  one  commits  the  theft,  while  the  other 
watches  to  prevent  detection,  the  person  who  watches 
being  guilty  art  and  part  But  the  principle  of  pre- 
vious concert  ia  carried  much  farther  than  this.  It  is 
not  necessary  to  constitute  guilt  as  art  and  part  by 

'  previous  concert,  that  the  participator  should  have 
iciiowlodge  of  the  particular  act  of  theft  committed. 
If  a  gang  of  thieves  go  to  a  town,  and  lodge  together, 
conducting  themselves  so  as  to  shew  that  they  are 
(iii^fagod  in  a  joint  adventure,  then,  though  the  sepa- 
ratii  acta  committed  by  each  may  have  been  unknown 
to  the  othora  till  after  the  perpetration,  still  they  are 
all  guilty,  art  and  part,  of  all  the  thefts  (1).  Where 
tliKm  ia  guQoral  combination,  the  acts  of  each  are  the 
Aj^ta  of  all.  Nor  is  it  necessary  that  all  should  go  out 
1  Humi  I.  IIS,  lia.— JUIwQ  1.  389,  S90, 391.— L  S30,  331. 
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upon  the  thieving  expedition.     If  one  of  them  stay  at  a»t  awp  paht. 

home  to  receive  the  plunder,  and  to  stow  it  away,  he 

is  art  and  part  with  the  rest,  he  receiving  the  stolen 

property,  not  by  an  arrangement  unconnected  with  the 

theft,  but  in  accordance  with  the  previous  plot  (1). 

Indeed,  in  such  a  case,  the  one  who  remains  at  home 

may  be  the  greatest  criminal  of  the  whole  gang.     If  a  Employing 

i»  1  i  .,1  young  children 

person  of  mature  years  employ  young  children  to  gotoateai. 
out  and  steal,  there  cannot  be  a  doubt  that  his  guilt 
is  higher  than  theirs  (2). 

But  further,  it  is  not  necessary  to  constitute  firuilt  concert  at  time 
as  art  and  part  of  theft,  that  there  should  have  been 
any  previous  concert,  if  concurrence  at  the  time  be 
proved.  "  It  is  sufficient  if  the  party  was  conscious 
"  of  what  was  going  on  at  the  time — ^if  he  knew  that 
"  some  article,  no  matter  what,  was  about  to  be 
"  stolen.  If  there  was  privity,  even  by  so  slight  a 
"  communication  with  the  thief  as  a  nod  or  a  wink, 
"  that  would  make  the  party  so  privy,  guilty  of  theft 
"  art  and  part "  (3). 

Hume  and  Alison  incline  to  hold  that  a  person  is  concurrence 

*"  just  after  theft 

may  be  guilty  as  art  and  part  of  theft  without  pre vi- sufficient? 
ous  concert  or  privity  at  the  time,  and  put  the  case 
that  a  person  steals  an  article,  and  instantly  repairs  to 
the  house  of  a  known  thief,  who  secretes  it,  and 
receives  a  share  (4).  But  it  is  thought  that,  although 
such  facts  might  go  far  to  indicate  previous  concert, 
still,  unless  in  point  of  fact  there  had  been  such  con- 
cert, the  crime  would  not  be  theft  but  reset. 

The   general   rule   that  previous  conviction  of  ao«««H^Aa««^ 
Simple  offence  may  be  charged  as  aggravating  a  case 

1  Hume  i  110,  case  of  Anderson  8  John  Mackenrie  and  Eliza 
and  Marshall  there,  and  case  of  Johnston,  H.C.,  Koy.  2d  1846;  Ark. 
Wright  in  note  2.  196    (Lord   Justice  Clerk   Hope's 

2  See  Hume  i.  110,  case  of  Mao-  charge).— See  also  James  Docherty 
donald  and  Wilson  in  note  2.— See  and  William  ScoU,  Not.  9th  18dS ; 
Soott  and  others.  May  80th  1886  ;  BaU's  Notes  46. 
B«U*a  Notes  46.  4  Hume  L  115,  116.— Alison  i. 

881. 


VATIOMB  or 
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Gbvbral 

AOQKAVATIOira. 


PrcT.  ctnu.  of 
robbery  oom- 
petent 

Habit  aod  repute. 


Prev.  con.  not 
Beceasaiy. 


Active  ghare  in 
thefts  nut  nacee- 
eary. 


DonbtfU  repnta- 
tlon  not  enough. 


of  a  more  special  kind,  applies  in  the  case  of  theft 
even  to  theft  of  that  peculiar  kind  called  Plagium  (1). 
And  the  converse  would  hold,  that  a  previous  convic- 
tion of  "  theft,  particularly  Plagium,"  might  be 
charged  as  aggravating  a  case  of  ordinary  theft  Pre- 
vious convictions  of  robbery  (2),  or  stouthrief  (3),  can 
be  charged  as  aggravations  of  theft 

A  repute  that  a  party  is  a  common  thief,  that  is, 
gets  his  livelihood  or  supplements  it  by  thieving,  is 
an  aggravation  of  theft  (4).  It  is  not  necessary  that 
his  whole  subsistence  should  be  from  thieving  (5).  If 
the  accused  is  in  employment  or  carrying  on  a  busi- 
ness during  the  time  the  habit  and  repute  is  sworn  to, 
it  is  a  question  for  the  Juiy  whether,  in  the  circum- 
stances,  the  repute  is  thereby  taken  off  (6).  It  is  not 
necessary  that  the  accused  should  have  been  con- 
victed of  theft  (7),  or  even  that  he  should  have  been 
actively  engaged  in  thieving.  A  bedridden  person 
may  be  habit  and  repute  a  thie^  if  he  be  the  associate 
of  thieves,  and  live  by  the  proceeds  of  theft  (8). 
And  if  the  repute  be  proved,  it  has  been  laid  down 
that  the  Jury  have  nothing  to  do  with  the  grounds  of 
it  (9).     But  the  character  must  be  well  established. 


1  Marion  Bosmond  or  Skeoch, 
Glasgow,  Sept.  26th  1855 ;  2  Jrr. 
284 

2  81  &  32  Vict.,  o.  85,  £  12. 

3  This  matter  is  left  in  some 
doubt  by  the  decisions.  Compare 
John  Smith,  Ayr,  Oct.  2d  1860  ;  i 
Irv.  50  note  ;  and  John  Bryson  and 
others,  Glasgow,  April  22d  1863  ;  4 
Irv.  884  and  35  S.  J.  460;  but,  for 
reasons  to  be  stated  in  treating  of 
stouthrief,  it  is  thought  that  the 
decision  in  Smith's  case  was  right. 

4  Hume  i  92.— Alison  i.  296, 297. 
6  James  Howie,  27th  Dec  1831 ; 

Bell's  Notes  28. 

6  James  Bell  and  others,  H.C., 
Jan.  19th  1846  ;  Ark.  1. 

7  Hume  i.  93,  94,  and  cases  of 


Turner :  Glenduthill :  Anderson : 
Walker:  Gray:  Elliot:  Lawson. 
Henderson  :  Wilson  and  Macdon- 
aid:  John  Gordon:  and  Thomas 
Gordou  there.— Alison  L  298,  299. 
— More  ii.  388. 

8  In  the  case  of  Patrick  M*Ghee 
and  others,  Glasgow,  Oct.  2d  1861 
(unreported)  one  of  the  accused 
was  proved  to  hare  been  bedridden 
for  a  considerable  portion  of  period 
during  which  the  repute  was  spoken 
to,  but  the  objection  that  he  could 
not  be  habit  and  r^mte  a  thief 
during  that  time  was  repelled. 

9  Magaret  M'Kensie,  H.C.,  Not. 
26th  1838 ;  2  Swin.  210  and  Bell's 
Notes  31. 
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Mere  doubtful  reputation  is  not  sufficient  (1).      TheGB»«RAL 

habit  and  repute  must  extend  down  to  the  time  of  Most  repute  ex.: 

the  trial  at  which  it  is  to  be  proved  (2).      Where  aSSi*^  ""'  "^ 

thief  was  not  tried  till  many  years  after  the  offence,  it 

was  held  that  evidence  of  his  having  been  habit  and 

repute  a  thief  at  the  time  of  the  offence,  and  that  he 

had  been  fugitated,  was  not  sufficient  to  convict  him 

of  the  aggravation,  there   being  no  proof  as  to   his 

character  during  the  intervening  years,  and  up  to  the 

time    of   his   being    again    lodged    in    prison.      This 

seems,  however,  not  to  have  resulted  from  a  general 

principle,  but  only  from  the  form  of  libelling.     It  is 

thought  that  if  the  prosecutor,  in  such  a  case,  libelled 

the  charge  thus — "and  you,  the  said  John  Brown, 

"  were,  at  the  time  of  the  act  of  theft  above  set  forth, 

"  habit  and  repute  a  thief,"  that  the  aggravation  would 

be  held  relevantly  charged  (3). 

It  is  a  question  not  absolutely  decided  how  long  How  long  must 
the  repute  must  continue  to  establish  the  aggravation. 
Formerly,  periods  of  ten,  nine,  and  even  six  months, 
were  held  sufficient  (4).  Latterly,  any  period  under  At  least  fnii 
a  year  was  held  insufficient  (5).  And  very  recently 
it  has  been  decided  that  a  bare  year  is  not  enough 
to  establish  the  character  (6).      In  one  case  evidence 

1  flume  i.  93,  and  case  of  Mac-  Bell's  Notes  29. — Rob.  Robertson, 
-donald  or  Badenoch  there.  June  6th  1837  ;  Bell's  Notes  30. — 

2  Will.  Buchanan,  Glasgow,  W^ill.  Brash  and  Rob.  White,  H.C., 
Oct.  ISth  1832  ;  Bell's  Notes  30.—  March  17th  1840  ;  2  Swin.  600  and 
Arch.  M*Nicol,  Glasgow,  Dec.  1839  ;  Bell's  Notes  30. 

Bell's  Notes  30.  6  Jane  MTherson  or  Dempster 

3  Robert  Heron,  Perth,  April  and  others,  H.C,  Jan.  13th  1862 ;  4 
27th  1838  ;  2  Swin.  104  (Lord  Mon-  Irv.  143  and  34  S.  J.  140.  It  does 
crieff'a  opinion)  and  Bells  Notes 30.  not  appear  from  the  report  of  this 

4  Alison  i.  300. — Alex.  Smith,  case  whether  the  year  which  was 
July  11th  1831 ;  Bell's  Notes  29.—  said  to  have  elapsed  since  the  pre- 
James  Hamilton,  6th  Nov.  1833 ;  vious  imprisonment  had  been  corn- 
Bell's  Notes  29. — Peter  Wallace,  plete  at  the  time  of  the  alleged 
Nov.  7th  1833;  Bell's  Notes  29. —  offence,  or  whether  there  was  only 
Thomas  Whyte  and  Alexander  Mac-  a  year  between  the  previous  impri- 
Ican,  Dec.  2d  1834  ;  Bell's  Notes  29.  sonmeut  and  the  time  of  the  trial 

6  Joan  Dickson  or  Benton,  H.C,       for  the  new  oifeuco. 
July  11th  1836  ;  1  Swin.  245  and 
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of  the  repute  "above  a  free  year,"  was  held  suflS- 
"cient  (1).  It  must  be  a  connected  year,  not  a 
number  of  fragmentary  periods,  which  together, 
amount  to  a  year  or  more  (2).  Where  habit  and 
repute  was  sworn  to  for  a  full  year,  but  the  accused 
had  been  in  jail  during  part  of  the  year,  the  aggrava- 
tion was  withdrawn  (3).  But,  though  the  period  dur- 
ing which  the  accused  has  been  in  prison  is  not  allowed 
to  be  counted  as  part  of  the  term  necessary  to  establish 
habit  and  repute,  this  does  not  prevent  the  periods 
before  and  after  the  imprisonment  from  being  added 
together.  Thus,  if  a  person  be  habit  and  repute  a 
thief  for  four  months,  and  then  spend  some  time  in 
prison,  but  on  his  release  again  have  the  character  of 
habit  and  repute  for  nine  months,  the  four  months 
and  the  nine  months  are  not  held  to  be  disjoined  by 
the  intervening  imprisonment,  as  they  would  be  by 
an  intervening  course  of  honesty,  but  are  suflBcient 
togethej:  to  constitute  the  aggravation  (4), 

The  principle  that  the  time  during  which  the 
accused  has  been  imprisoned  is  not  to  be  reckoned 
as  forming  part  of  the  period  necessary  to  fix  the 
character  of  habit  and  repute,  applies  of  course  to  the 
interval  between  the  apprehension  and  the  trial.  Any 
other  rule  would  enable  the  prosecutor  to  fix  the 
repute  upon  a  person,  who  had  borne  the  character 
for  too  short  a  period,  by  keeping  him  in  prison  for  a 
long  time  before  bringing  him  to  trial.  One  case  is 
so  reported  as  to  seem  to  lead  to  a  different  result, 
both  as  regards  a  period  of  imprisonment  under 
sentence,    and    the    period     of    imprisonment    imder 


1  ElizabethRobertson  or  Stewart, 
Perth,  April  30th  1844;  Lord  Cock- 
bum's  MSS. 

2  Will.  Brash  and  Bob.  White, 
H.C.,  March  17th  1840 ;  2  Swln. 
600. 

8  Joseph  M'Eean  and  others ; 
Bell's  Notes  30. 


4  Will.  Walkingshaw,  H.C., 
May  17th  1844;  2  Broun  190— 
Henry  Gillian,  Noy.  6th  1839;  Bell's 
Notes  31.  In  this  case  the  accused, 
i^ter  acquiring  the  repute,  was 
imprisoned,  and  within  a  week  of 
his  liberation  conunitted  the  new 
offence. 


^I^T^^W^P*' 
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commitment  for  trial  (1).     The  report  bears  that  the  A^SIItiTioHs 
Advocate-depute    argued     that    the    time    between  " 

apprehension  and  trial  had  in  a  previous  case  been 
included  ;  that  imprisonment  under  conviction  was  a 
much  stronger  case^  and  that  the  presiding  judge 
thought  the  aggravation  sufficiently  proved  (2).  But 
the  report  is  rather  confused,  narrating,  as  it  appears 
to  do,  that  the  accused's  counsel  maintained  that 
fifteen  months  being  deducted  from  two  years,  left 
thirteen  months ;  and  further,  that  thirteen  months 
was  not  sufficient  to  establish  habit  and  repute.  And 
besides,  as  is  pointed  out  by  Bell  in  his  ^  Notes  (3), 
there  is  nothing  in  the  report  to  lead  to  the  conclu- 
sion that  the  judge,  in  holding  the  aggravation 
established,  included  the  period  of  imprisonment,  for 
there  was  one  witness  who  swore  to  habit  and  repute 
for  two  or  three  years,  and  the  Judge  may  have  held 
the  evidence  of  this  witness  as  to  the  period,  notwith- 
standing the  deduction  of  fifteen  months,  to  be  suffi- 
cient, along  with  proof,  of  previous  convictions,  to 
establish  the  character,  without  taking  into  account  at 
all  the  evidence  of  the  other  witness,  who  spoke  only 
to  two  years,  including  the  period  of  fifteen  months  of 
imprisonment  (4). 

Theft  may  be  aggravated   by  the  thief  being  axheftbypouoe 
person  whose  duty  it  is  to  protect  property.     For 
example,  a  theft  by  a  police-officer  while  on  duty  is 
an    aggravated    offence   (5).       It    was    formerly    J^ot  JJ^^^'^y^il^':''''- 

1  James  Pringle  and  Helen  Scott)  case,  and  to  the  supposition  that 
Jedbaiigh,  Sept.  11th  1838 ;  2  Swin.  Lord  Moncrieff  held  it  competent 
192  and  Bell's  Notes  30.  to  include  the  period  of  imprison- 

2  The  case  alluded  to  by  the  ment  in  estimating  the  habit  and 
j^dvocate-deputewasthat  of  Jameii  repute:  —  "Neither  I  nor  Lord 
Wilson  and  John  Maddon,  April  "  Mackenjde,  nor  Medwyn,  nor 
23d  1838 ;  2  Swin.  Iu7  and  Bell's  <'  Wood,  enter  into  this  notion, 
Notes  28,  the  report  of  which  does  "  neither  do  I  understand  that 
not  by  any  means  bear  out  the  "  Lord  Moncrieff  now  holds  it" 
theoiy  contended  for.  6  Bob.  Ferrie  and  Will.  Banks, 

8  BeU's  Notes  80.  March  29th  1831 ;    Bell's   Notes 

4  The  following  ooours  in  the  34.  —  Arch.  M 'Galium,   InTerarv, 

Lord    Justice-Clerk    Hope's    MS.  Sept     1846  (Indictment) ;    Adv. 

Notae  to  Hume^  referring  to  this  lib.  QoXL 
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uncommon  to  charge  such  facts  as  that  the  thief  was 
the  apprentice  (1)  or  servant  (2)  of  the  owner,  or  was 
a  carrier  to  whom  the  goods  had  been  given  for  con- 
veyance (3);  as  specific  aggravations  of  theft ;  but  such 
aggravations  have  fallen  into  desuetude. 

Theft  is  held  to  be  aggravated  in  certain  cases  by 
the  nature  of  the  thing  stolen.  Plagium,  or  the 
theft  of  a  child,  is  a  highly  aggravated  species  of 
theft.  And  thefts  of  horses,  or  cattle,  or  sheep,  are 
also  held  to  be  aggravated  (4).  Indictments  are  to 
be  found  in  which  ass-stealing,  goat-stealing,  and 
swine-stealing  are  charged  as  aggravated  offences. 

By  statute  (5),  stealing  or  assisting,  or  maliciously 
hiring  or  procuring  another,  to  steal  linen,  fustian,  or 
cotton  goods  "laid,  placed,  or  exposed"  for  priuting 
or  bleaching  purposes,  in  any  building,  ground,  or 
place  made  use  of  by  a  manufacturer  for  such  pur- 
poses, is  a  specially  aggravated  offence. 

No  absolute  distinction  is  now  taken  between  an 
ordinary  theft  and  one  of  large  amount,  which  for- 
merly was  held  capital,  as  being  a  fwrtuTn  grave  (6). 
Nor  is  it  customary  now  to  charge  as  a  specific  aggra- 
vation that  the  accused  had  committed  repeated  acts 
of  theft,  though  this  was  formerly  common  (7). 

Theft  is  punished  by  imprisonment  or  penal  servi- 
tude, according  to  circumstances.  The  old  statutes, 
by  which  certain  thefts  are  made  punishable  by  death, 
are  now  ignored,  and  in  the  case  of  thefts  firom 
bleaching  grounds,  although  they  are  declared  aggra- 

1  Hume  i.  68,  case  of  Mathieeon  4  Hume   L   88  to  92  pattim, — 

there.— Walter  TurnbuU,  Jedburgh,       Aliaon  i.  809  to  312  pamm, 
April  1822  (Indictment) ;  Adv.  JAh.  5  Act  18  Geo.  ii  c.  27,  as  amend- 


ColL 

2  Will.  Vanoe  and  othera, 
Olaagow,  Jan.  1835  (Indictment) ; 
Adv.  Lib.  CoU. 

8  WilL  Findlater,  Glasgow,  April 
1836  (Indictment);  Adv.  Uh.  Co\L 
and  Lord  Justice  Greneral  Boyle's 

Msa 


ed  by  Act  51  Geo.  iii.  c  41. 

6  Hume  i  90,  91.— Alison  i.  307, 
808. 

7  Hume  i.  95,  96.— Alison  i.  306, 
807.— Ann  Sutherland,  July  13th 
1832;  BeU's  Notes  32.  —  Alex. 
Gregor,  Inverness,  April  1832;  Bell's 
Notes  32. 
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vated  by  statute,  a  discretionary  power  is  given  to  ^^'^— ^j^ — 
reduce  the  punishment  from  penal  servitude  to  im- 
prisonment (1.)     The  punishment  in  cases  of  oyster 
and  mussel  stealing  is  limited  to  one  yearns  imprison- 
ment (2). 


ROBBERY  AND  STOUTHRIEF. 

The  distinction  between  these  crimes  has  never  been  Dumrcnov  bb 
clearly  defined  (3).  A  distinguished  judge  stated^  Iwd  no^^^iilr. 
that  "  there  was  not  perhaps  any  difference  between 
"  the  offences  of  robbery  emd  stouthrief "  (4).  They 
both  imply  the  taking  of  property  from  another  by 
violence.  In  modem  practice  the  term  stouthrief  is 
seldom  employed,  and  is  confined  to  cases  where  a 
house  is  attacked,  and  resistance  quelled  by  violence 
actually  inflicted,  or  reasonably  dreaded  by  the 
inmates ;  and  to  cases  of  attacks  by  mobs  or  com- 
binations of  persons,  in  which  property  is  masterfrilly 
carried  off,  and  the  lieges  put  in  alarm  (5).  The 
ordinary  case  of  property  being  taken  forcibly,  or  ex- 
torted by  alarming  menaces  is  termed  robbery  (6). 

It  is  not  necessary  that  the  property  should  be  qualitiis  of 

OFFBBOB. 

taken  from  the  person.     Stouthrief  and  robbery  may  Property  need 

,  *  ,  .  not  be  taken 

both  be  committed  by  taking  from  the  possession  of  ^rom  person, 
another,  as  by  carrying  off  sheep  from  a  flock,  or 

1  Act  51  G«o.  iH.  o.  41,  as  22d  1829  ;  BeU'a  Notee  45.— David 
amended  by  the  Penal  Servitude  Little,  Glasgow,  Jan.  1881 ;  Bell's 
Aots,  20  and  21  Viot.,  o.  8,  and  27  Notes  45.— Thomas  KeUj,  Stirling, 
and  28  Vict.,  o.  47.  April  18th  1887 ;  Bell's  Notes  44. 

2  Acts  8  and  4  Viot,  0.  74, 10  and  John  Adamson  and  others,  Nov. 
11  Vict.,  c.  92.  26th  1838  ;  Bell's  Notes  45.— Mar- 

8  Hume  i.  104. — Aliwn  i  227.  tin  Handley  and  others,  Glasgow, 
4  Lord  ICackenrie,  in  the  case  of  Deo.  80th  1842 ;   1  Broun  508.— 
George  Smith  and  others,  Glasgow,  Thomas  M'Gkvin  and  others,  Stir- 
May  8d  1848;  Ark.  478.  ling,  April  25th  1844;   2  Broun 

0  Hume  i.  109, 110.— John  Craig  145. 

and  James  Brown,  Glasgow,  Sept.  •  Home  L  106, 107. 
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goods  from  a  ship  or  house  by  force  (1).  Nor  need 
the  violence  be  actually  applied  to  the  person. 
Violent  conduct,  producing  reasonable  fear  of  coer- 
cion or  bodily  injury,  are  suflScient  to  constitute  the 
ofiFence,  where  the  owner  submits  to  having  his  pro- 
perty taken  from  him,  or  delivers  it  up  to  save  him- 
self (2).  And  in  estimating  the  reasonableness  of  the 
fear,  the  whole  conduct  of  the  assailant,  and  the  age 
and  sex  of  the  person  assailed,  are  considered  (3). 

It  is  not  robbery  if,  by  a  single  and  sudden  snatch 
or  pull,  anything  be  carried  off  (4),  unless  injury  be 
done  to  the  person,  as  in  the  case  of  an  earring  torn 
from  the  ear.  But  it  is  robbery  if  the  pull  be  accom- 
panied by  such  acts  as  a  blow,  or  pinning  the  arms  to 
the  sides  (5),  or  throwing  to  the  groimd  (6).  Any 
holding  of  the  owner  (7),  or  anything  approaching  to 
a  struggle  between  him  and  the  delinquent,  is  suflS- 
cient  to  constitute  robbery.  Nor  does  it  alter  the 
offence  that  the  thing  taken  fell  from  the  owner  during 
the  scuffle,  or  was  thrown  away  by  him,  and  was  picked 
up  by  the  assailant  (8). 

It  is  not  necessary  that  there  should  be  any  use  of 


1  Hume  i.  106.~Alison  i.  230, 
231,  and  cases  of  M'Milian  and 
Gordon :  and  Little  and  others 
there. 

a  Hume  i.  105.— AUson  i  228.— 
More  ii.  384. 

8  flume  i.  105  to  107.— Alison  i. 
228,  229, 280. 

4  Hume  i.  77.— Alison  i.  286, 237, 
and  case  of  Highlands  there. 

6  Alexander  Smith,  March  11th 
1833  ;  Bell's  Notes  43. 

6  James  Fegen  alias  Brannan, 
H.C.,  Jan.  29th  1838 ;  2  Swin.  25 
and  Bell's  Notes  43.— WilL  Adams 
or  Beid,  Not.  80th  1829;  Bell's 
Notes  43. 

7  Helen  Melville  and  others, 
June  25th  :1832  ;  Bell's  Notes  43. 
— John  Givan  and   Alex.   Givan, 


H.C.,  Feb.  9th  1846 ;  Ark.  9.  In 
this  decision  the  statement  of  the 
case  of  Alexander  Smith,  Glasgow, 
spring,  1828;  Alison  i.  237,  is 
declared  to  be  inaccurate.  In  Lord 
Justice -Clerk  Hope's  MSS.  the 
following  occurs  in  reference  to 
the  case  of  Smith  : — '*  No  doubt 
"  that  such  facts  make  a  robbery." 
The  case  of  Neil  M'Gillivray  and 
Thomas  M'Millan,  Glasgow,  April 
1841 ;  Bell's  Notes  22,  where  the 
injured  party  was  caught  round 
the  body,  and  his  watch  carried 
off,  the  chain  being  broken,  and 
where  the  charge  of  robbery  was 
departed  from,  is  marked  by  the 
Lord  Justice-Clerk  Hope  in  his 
MSS.,  "  doubtful." 
8  Hume  i.  105.— Alison  i.  234. 
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weapons,  or  even  gestures  of  attack  (1).     Indeed,  it  J^^^^™*'' 
matters  not  though  violence  was  not  at  first  intended,  weapons  or  rm- 
but  only  results   from  the  owner's  resistance.     And  annecesMry. 
such  violence  need  not  involve  any  demonstration  of 
injury  to  the  owner's  person.     If  a  thief  endeavour  to 
steal  a  watch,   and  the  owner,  before  it   has  been 
drawn  out  of  his  pocket,  seize  the  chain,  it  is  robbery,  "^^^^j^^^Jg"* 
if  the  delinquent  continue  to  pull  at  the  chain,  and 
drag  the  watch  out  of  the  owner  s  hand  (2).     The 
converse  is  also  true.     If,  during  an  assault  or  scuffle,  SSJfom"? 
not  commenced  with  any  theftuous  intent,  the  assail- »*«'*<**<*• 
ant    form    the    resolution    of   carrying    off   anything 
belonging  to  the  injured  party,  the  crime  committed 
is  stouthrief  or  robbery  (3).     But  there  must  be  the 
intention  to  appropriate.     It  is  not  robbery  if  a  walk- 
ing-stick, or  the  like,  be  carried  off  in  the  heat  of  a 
scuffle,  without  intention  to  keep  it  (4).     The  ques-  Ravisher  takinpr 

'  .       ,     rooney  offered  as 

tion  has  been  raised  but  not  decided,  whether  it  is  ^^ibe  to  desist 
robbery,  if  a  man  who  is  using  violence  to  a  woman 
in  order  to  ravish  her,  take  money  which  she  offers 
him  to  induce  him  to  desist  (5).     But  there  can  be 
little  doubt  that  such  a  taking  is  not  robbeiy. 

To  constitute  robbery  or  stouthrief,  the  violence,  if  Menace  mnst  be 
by  menace  only,  must  be  by  threat  of  present  injury,  ^  ^^^  °  "^* 
not  merely  of  some  future  wrong,  unless  it  be  such  as 
to  cause  reasonable  fear,  that  if  the  menace  of  future 
injury    be    ineffectual,    immediate    violence    will    be 
resorted    to    (6).       Further,    the    violence    must    be 
simultaneous  with  the  taking.     It  is  only  an  aggra- 
vated  assault  violently   to   exact   a  promise  to  pay  violent  exaction 
money  at  a  future  time  (7).      Nor  is   it  robbery  if  robbeiy. 

1  Hume  106,  107.  4  Hume   I    108,    and   case   of 

2  Hume  i  105.— Helen  Melville       Wright  there. 

and  others,  June  25th  1832  ;  Bell's  6  James  Templeton,  Ayr,  Sept. 

Notes  43. —John  Wishart,   H.C.,  15th  1871;   2  Couper,  140,  and  9 

June  9th  1845 ;  2  Broun  445.  S.  L.  B.  66. 

3  Alison   i.    238,    239. —Jamas  6  Hume  i  107,  108.— Alison  i. 
Purves  and  George  M'Intosh,  H. C. ,  231,  232. 

Nov.  9th  1846;    Ark.  178   (Lord  7  Hume  i.  108. -Alison  i.  232. 

Jostice-Glerk  Hope's  ohaxge). 
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ROBBERT  AND  STOUTHRIEP. 


QuALiTiu  or 

OFTBHCS. 


Violence  sabae- 
quent  to  taking. 


Intenral  between 
Yiolenoe  and 
taking. 


Where  rlolfteee 
diaablM  owner,  • 
sabeeqnent  tak- 
ing is  robbery. 


Value  of  no 
consequence. 


Robbery  of 
documents. 


the  violence  be  subsequent  to  the  taking.  If  a  thief 
has  got  possession-  of  an  article  stealthily^  and  a 
scuffle  ensue  with  the  owner,  in  consequence  of  bis 
endeavours  to  recover  his  property,  the  theftuous 
character  of  the  taking  is'  not  thereby  altered  (1). 
Again,  if  a  person  has  been  treated  violently,  but  the 
taking  has  been  subsequent  to  and  disconnected  from 
the  violence,  the  offence  is  not  robbery,  but  theft  (2). 
Of  course  it  is  not  meant  by  this,  that  if  the  assailant 
has  reduced  his  victim  to  a  state  of  incapacity  for 
further  resistance, — as  by  striking  him  so  that  he 
becomes  insensible,  or  by  binding  him, — that  his 
crime  is  theft  only,  if  he  thereafter  take  his  property. 
This  is  robbery  or  stouthrief  of  the  very  worst 
kind  (3). 

It  is  true  of  stouthrief  and  robbery  as  of  theft, 
that  the  value  of  what  is  taken  does  not  affect  the 
crime  (4).  And  notwithstanding  the  dictum  of 
Alison,  that  forcing  another  to  deliver  up  papers,  "  is 
**  not  so  properly  a  robbery  as  a  separate  offence"  (5), 
a  conviction  of  robbery  for  such  an  act  took  place 
many  years  after  the  publication  of  his  treatise  (6). 
One   case   has   occurred   of  a    trial   for   robbery  by 


1  Joan  Reid  and  Helen  Bamett, 
H.C.,  Feb.  19th  1844 ;  2  Broun  116 
(Lord  Justice-Clerk  Hope's  charge). 
The  Lord  Justice  -  Clerk  Hope's 
MSS.  in  the  case  of  James  Wylie 
and  others,  Glaqgow,  May  6th 
1846,  contains  the  following  note : 
"  Court  stated  to  jury  that  they 
**  thought  case  one  of  theft,  and  that 
"  the  violence  had  been  oommitted 
"  after  the  theft,  to  prevent  F  (the 
**  injured  party)  from  crying  out." 

2  John  Dawson,  March  14th 
1835  ;  Bell's  Notes  41. 

8  James  Blair,  June  7th  1830  ; 
Bell's  Notes  43— Isabella V^elsh or 
Hollands  and  John  Maoginnis,  July 
12th  1832 ;  Bell's  Notes  44. 


4  Hume  i.  106,  case  of  Larg  and 
Mitchell  in  note  4.— i.  108, 109,  and 
case  of  Cranstoun  there. — ^Alison  i. 
283,  234  —See  James  Brodie  and 
others,  H.C.,  May  16th  1842  ;  1 
Broun  341  and  Bell's  Notes  46, 
where  the  amount  taken  was  2d. ; 
and  John  Paterson  and  David 
Ritchie,  Stirling,  Sept.  7th  1838 ; 
J.  Shaw  1,  where  a  sentence  of  ten 
years'  transportation  followed  on 
conviction  of  two  robberies  of  a 
halfpenny  and  lid.  respectively. 

6  Alison  i.  239. 

6  Jas.  Dunipaoe,  Glasgow,  Dec. 
28th  and  30th  1842 ;  1  Broun, 
606. 


TP^ 


7 
r 


ROBBERY  AND  STOUTHRIEF. 


67 


forcibly  taking  payment  of  a  debt  due  to  the  assailant  SJJS™  **' 
bimseLF  (1).  ~ 

As  in  the  case  of  theft,  the  property  must  be  truly  Axono. 
taken  to  constitute  the  f crime   (2).     If  the  person  SuSm^""^ 
assailed  take  his  money  from  his  pocket  to  deliver  it, 
and  it  fall  to  the  ground,  without  the  robber  getting 
it  into  his  hand,  the  crime  is  not  complete  (3).     As  RuieiincMepf 

.  r  \    /  theft  applicable. 

regards  what  constitutes  taking  or  removal,  the  rules 
applicable  to  theft  are  equally  so  to  stouthrief  and    . 
robbery.*     If  the    thing   be    even    for    a    moment  Momentarr  re- 
removed  from  the  owner's  possession  by  the  delinquent,  ^"^^ 
the  crime  is  complete  (4).     The  crime  has  been  held  Although  pro- 

■"■        ,    ^    ^  perty  not  de- 

complete  where  the  injured  party's  watch  was  drawn  t««hed  from 

*  ^  s:        J  peraon. 

from  his  pocket  though  the  chain  remained  round  his  "^ 
neck  (5). 

As  regards  aggravations  of  robbery  and  stouthrief,  aoobavatiohb. 
the  law  is  not  very  clearly  fixed.     Robbery  cannot  be  i*™/-  «<>«•  <>'  , 

•'•'  .•'  theft  competent. 

charged  as  aggravated  by  the  person  being  habit  and 
repute  a  thief  (6).  But  previous  conviction  of  theft 
may  be  charged  as  an  aggravation  in  a  case  of 
robbery  (7).  It  has  in  several  cases  been  held  com- 
petent to  charge  the  aggravation  of  previous  convic- 
tion of  theft  in  the  case  of  stouthrief  (8).     But  even 


1  Donald  Mlimefl  and  Malcolm 
M'Phenon,  Invemess,  April  25th 
1836 ;  1  Swin.  198  and  BeU*8  Notes 
44. 

2  Hume  i.  lOS.^Aluon  i.  238, 294. 
8  Hume  i.  104.— Alison  i.  238. 

4  Home  i.  105.— Aliaon  i.  234.— 
Jas.  Holland,  H.C.,  Deo.  12th  1808 ; 
Buchanan,  part  ii  66  (Lord  Justioe- 
Clerk*fl  charge — Chas.  Hope,  after- 
wards Lord  Justice-General). 

5Jas.  Purvae  and  Oeo.  Mack- 
intosh, H.C.,  Not.  9th  1846;  Ark. 
178. — See  also  Will.  Cameron,  Glas- 
gow, Dec.  22d  1851 ;  J.  Shaw  526 
and  24  S.  J.  140,  and  the  case  of 
Conolly,  from  Ijord  Justice-Clerk 
Hope's  and  Lord  Wood's  MSS.  at  p. 


26  note  7.    (These  were  cases  of 
theft,  but  the  principle  is  the  same.) 

6  ESlen  Falconer  and  others^ 
H.C.,  January  26th  1852 ;  J.  Shaw 
646  and  24  S.  J.  175  and  1  Stuart 
811.  (Stuart  gives  the  name  of 
another  accused — Macleod — as  the 
leading  name.) — Alison  1.  801. 

7  81  and  82  Vict.  c.  95,  §  12. 

8  Alison  i.  802.— Jas.  W. 
Walker  and  others,  Glasgow,  Jan. 
14th  1850;  J.  Shaw  548  note— 
Daniel  Sinters,  Inverary^  Sept. 
24th  1851;  J.  Shaw  548  note- 
Will.  Thomson  a/ioi  Murray  and 
Geo.  Bryce  oXioi  Bob.  Wilson, 
Glasgow,  April  28th  or  28d  1861 ; 
4  Irv.  47.    (Indictment.)    And  on 


•  Fuis  26  to  28. 


L 
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AQORAYATioyii.  ^jjjg  ^[j^i  ig  g^iii  involved  in  doubt,  as  in  the  most 
recent  case  which  has  occurred,  the  aggravation  was 
held  irrelevant  (1).  It  is  thought  that  the  aggrava- 
tion was  properly  held  relevant  in  the  previous  cases. 
Stouthrief  is  called  by  Hume  "  violent  theft,"  (2)  and 
in  cases  of  stouthrief  it  is  always  the  practice  to 
charge  that  the  property  was  theftuously  taken  or 
stolen,  as  well  as  masterfully  carried  off.  It  is  evident 
there  has  been  no  such  previous  practice  in  the  case 

AggraTation  of  of  stouthrief.  Stouthrief  (3)  and  robbery  (4)  may  be 
aggravated  by  being  committed  by  means  of  house- 
breaking. Although  cases  do  not  appear  to  have 
occurred  in  practice,  it  is  evident  that  some  of  the 
aggravations  noticed  under  the  head  of  theft  ^  must  be 
equally  applicable  both  to  stouthrief  and  robbery. 
One  instance  may  suflSce  :  it  cannot  be  doubted  that 
it  would  be  an  aggravation  that  the  person  committing 
the  act  was  a  police  oflScer,  whose  duty  it  was  to  pro- 
tect property. 

Though  still  capital  offences  at  common  law,  a 
sentence  of  death  is  never  demanded  in  cases  of 
robbery  or  stouthrief,  and  penal  servitude  is  the 
punishment  generally  awarded.  In  less  heinous  cases, 
imprisonment  is  sometimes  inflicted. 


hocuebreaklDg. 


Possible  aggra 
vations. 


PUKISnMK5T  OP 
ROBBEKY  AND 
STOUTUBIKF. 


the  same  principle  prerious  con- 
viction of  etou^ihrief  has  been  sus- 
tained as  aggravating  a  charge  of 
theft.  John  Smith,  Ayr,  Oct.  2d 
1860 ;  4  Irv.  50  note. 

1  John  Bryson  and  others,  Glas- 
gow, April  22d  1868 ;  4  Irv.  884 
and  85  S.  J.  460.  It  does  not 
appear  that  the  cases  of  Walker 
and  Sillers  noticed  above,  and 
-which  are  the  most  direct  authori- 
ties against  the  objection,  were 
brought  under  the  notice  of  the 
Court. 

2  Hume  i.  110. 

Z  Daniel  Sillers,  Xnverary,  Sept. 

♦  Vide 


24th  1851;  J.  Shaw  548  note- 
Will.  Thompson,  alias  ]!ilurray,  and 
Geo.  Bryce,  alia*  Rob.  Wilson, 
Glasgow,  April  2Sth  or  23d  1861 ; 
4  Irv.  47.  The  following  indict- 
ments contain  similar  charges : 
Thos.  Williamson,  Ayr,  Sept.  1857  ; 
Adv.  Lib.  CoU. — Michael  Flaherty, 
Dumfries,  April  1857,  Adv.  Lib. 
Coll. — Patrick  Murphy,  Ayr,  April 
1858  ;  Adv.  Lib.  Coll. 

4  Andrew  Kennedy  and  John 
M»Dougall,  H.C.,  May  16th  1851 
(imreported).  The  term  stouthrief 
seems  more  appropriate  in  such  a 
case. 
51,62. 
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PIRACY. 


Hostile  depredations  committed  on  the  seas,  without  pikact. 
a  commission  firom  any  state  to  authorise  them,  are 
piracy  (1).       Even    where  a   ship  is    commissioned,  capture  under 

X  */      \    y  ,  *  ,  ^  colour  of  com- 

those  on  board  may  be  guilty  of  piracy  if  they  com-  miaaion. 
mit  depredations  on  property  which  their  commission 
does    not    authorise  them   to    capture   (2).     Taking  crew  or  others 
possession  of  a  vessel  at  sea,   whether  by  those  on 
board,  or  by  others,  or  feloniously  carrying  off  goods  or 
persons  from  ships,  are  acts  of  piracy  (3).     But  it  is  Taking  necea- 
not  piracy  if  the  master  of  a  ship  in  distress  take  pro- 
visions or  spars  or  the  like  from  necessity,  paying,  or 
granting  an  obligation  to  pay  for  them  (4). 

It  is  not  clear  whether  actual  takimq  is  requisite  to  i«  actual  taking 

necessary. 

complete  the  offence  of  piracy.  If  a  ship,  without 
warrant,  chase  another,  firing  into  her,  and  endeavour- 
ing to  capture  her,  but  through  some  accident,  such 
as  a  storm,  this  result  is  prevented,  has  the  crime  of 
piracy  been  committed  ?  That  such  an  act  is  highly 
punishable  is  evident,  but  whether  it  is  piracy  is  a 
more  difficult,  and  not  yet  decided,  question. 

The  punishment  of  piracy  is  death.      It  is  probable,  punishmknt  of 
however,  that  in  less  aggravated  cases,  the  pains  of 
law  would  be  restricted  (5). 


PIRACr. 


1  Hume  i.  481,  482,  and  cases  of 
Kidd  :  Stalfurde  :  Love  and  others : 
Brown  and  others :  and  Hews  and 
others  there.— Alison  i.  688,  639.— 
More  ii.  386. 

2  Hume  i.  482,  and  cases  of  Eidd ; 
and  Potts  there. 

S  Hume  i.  482,  483,  and  cases  of 
Dawson  and  others :  and  Heaman 


and  Gautier  in  note  i.  and  note  *. 
—Alison  i.  639.— More  ii.  386. 

4  Hume  i.  482. 

6  In  England  by  the  Act  7  Will, 
iv.  and  1  Vict.  c.  88,  the  Court  may 
inflict  a  less  serious  sentence  in 
cases  of  piracy,  where  the  acts 
done  were  not  directly  to  the 
danger  of  life. 
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WRECKING— RESET. 


WBECKINO. 


Wkbckino 
common  law 
statutobtj 
onmacM, 


To  carry  ofiF  articles  from  a  wreck,  though  all  on 
board  have  perished,  is  a  criminal  act,  punishable  by 
an  arbitrary  pain  (1).  And  by  statute  (2)  any 
person  who  takes  to  a  foreign  place  "  any  ship  or  boat 
"  stranded,  derelict,  or  otherwise  in  distress,  on  or  near 
"the  shore  of  the  sea  or  any  tidal  water,  situate 
"  within  the  limits  of  the  United  Kingdom,  or  any 
part  of  the  cargo  or  apparel  thereof,  or  €tnything 
belonging  thereto,  or  any  wreck  found  within  such 
limits  as  aforesaid,  and  there  sells  the  same,"  is 
liable  to  penal  servitude  not  exceeding  five  years  (3). 


c< 


€< 


t< 


RESET. 


QVALITIU  OF 

orrxNOB. 

Resetter  not 
participant  in 
taking. 


This  crime  consists  in  knowingly  receiving  articles 
previously  taken  by  theft,  stouthrief  (4),  or  robbery, 
and  feloniously  retaining  them  (6).  The  distinction 
between  the  thief  or  robber  and  the  resetter,  consists 
in  the  theft  or  robbery  having  been  committed  with- 
out the  participation  of  the  person  who  receives. 
Wherever  there  is  no  element  of  joint  adventure  be- 
tween the  two  parties,  and  the  one  is  not  cognisant  of 
the  theft  until  after  it  has  been  committed,  however 
short  be  the  interval  between  the  theft  or  robbery  and 


1  Hume  L  485,  486.— AUsod  L 
640.  If  anj  person  be  in  charge  of 
the  vessel  tiie  act  is  theft  or  stouth- 
rief as  the  case  may  be.  It  may 
even  be  a  question  whether  taking 
goods  from  a  wreck  is  not  theft  in 
eyery  case. 


2  Act  17  and  18  Vict.  c.  104, 
§479. 

8  See  Penal  Servitude  Amend- 
ment Act,  27  and  28  Vict.,  c.  47. 

4  Hume  i.  118.— Alison  i.  328. 

6  Daniel  Clark,  H.C.,  June  10th 
1867;  6  Irv.  437  and  89  S.J.  475, 
and  4  S.L.R.  83. 


RESET.  6 1 

his  coining  to  the  knowledge  of  it,  he  can  only  be  con-  Smw™^' 
victed  of  reset  (1).* 

The  property  must  have  been  truly  stolen,  or  taken  Property  nnut 
by  robbery  or  stouthrief.  In  one  case  the  police,  after  taken  by  robberj 
capturing  the  thief,  returned  the  property  to  him,  that 
he  might  get  it  resetted  by  a  broker,  who,  he  said,  had 
instigated  him  to  the  theft ;  by  whom  accordingly  it 
was  received.  This,  it  was  argued,  was  not  reset,  as 
the  property  was  truly  in  the  possession  of  the  police* 
and  the  thief  acted  only  as  the  messenger  of  the  police 
in  taking  it  to  the  receiver.  The  Court  did  not  de- 
cide the  point,  but  the  charge  was  withdrawn  from  the 
jury  (2). 

There  must  be  absolute  knowledge  that  the  pro- Recdyermait 
perty  has  been  feloniously  acquired.     It  is  not  suffi-  be  stolen. 
cient  that  the  accused  had  suspicions  (3).     And  there  Actoai  receiving 
must  be  an  actual  receiving,  either  by  his  taking  the 
property  into  his  possession,  or  by  his  being  art  and 
part  in  its  being  hid  away  (4).     It  is  not  enough  that 
he  harbour  the  thief,  if  the  property  do  not  pass  into 
his  custody,  but  remain  on  the  thief  s  person  (5),    On  Not  necesMry 
the  other  hand,  it  is  not  necessary  that  the  resetter  that  property 
be    directly   informed    that    the   property   has   been 
stolen  (6).     Neither  does  it  matter  whether  he  re-  Reeet  not  direct 

^      ,  from  thief. 

ceive  it  directly  from  the  thief,   or   through   other 

hands  (7),  nor  on  what  footing  he  receives,  whether  Purcheae.  pledge, 

by  purchasing  the  property,  or  landing  upon  it,  or 

1  Bob.  Black  andAgnei  Scott  or  Johnie  in  note  1. — Alison  i.  829, 
Black,  Maroh  16th  1841;  BeU's  880.— Isabella  Stark  or  Mould,  Feb. 
Notes,  46.->John  Mackenzie  and      9th  1885  ;  Bell's  Notes  46. 

Elisa   Johnston,    H.C.,    Nov.    2d  4  Hume  L  118.— Alison  i.  828. 

1846 ;  Ark.  185.  5  Hume  i.  118.— Alison  L  828. 

2  Alex.  Hamilton,  Jan.  2l8t  6  Hume  i.  114.— Alison  i  880.— 
1888 ;  BeU's  Notes  46  and  5  S. J.  Ann  M'GiU  or  Mizslebrook  and 
207.  The  reports  do  not  show  Andrew  Macdonald,  H.C.,  Nov. 
dearly  how  the  matter  was  dealt  27th  1826 ;  Syme  18  (Lord  Justioe- 
with.  Clerk  Boyle's  charge). 

8  Hume   i.    114,    and   case    of  7  Hume  i.  114.— Alison  i.  829. 

*  For  the  rules  as  to  the  previous  concert  which  constitutes  guilt  of  the 
theft  or  robbery,  vid€  46  to  48. 
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RESET. 


QnALTTTBS  OF 
OFFEMCK. 


Connivance  at 
hiding  hj  thief. 


Innocent  recelrer 
continninfc  to 
hold  after  learn* 
ing  of  theft. 


Intent  to  retain 
ft-om  owner 
essentiaL 


Retention  for 
Bhoit  time 
aulHcient 


Ca«e  of  wife 
peculiar. 


Reset  must  be  of 
specific  articles 
stolen. 


merely  agreeing  to  take  charge  of  it  (1).  Indeed,  he 
need  not  take  it  into  his  possession  by  handling  it  at 
all.  If  the  thief  with  his  knowledge  hide  the  pro- 
perty, even  in  a  hole  in  a  wall,  and  he  connive  at 
this,  he  is  guilty  of  reset.  Further,  it  is  not  neces- 
sary that  the  guilty  knowledge  be  simultaneous  with 
the  receiving.  If  a  person  receive  property,  and  after- 
wards come  to  the  knowledge  that  it  is  stolen,  he 
commits  reset  if  he  continue  to  keep  it  (2). 

There  must  be  the  criminal  intention  of  retaining 
the  property  from  the  owner  (3).  It  is  of  course  no 
crime  to  take  stolen  property  from  a  thief  in  order  to 
restore  it  to  the  proprietor,  or  deliver  it  up  to  the 
authorities.  But  the  receiving  with  intent  to  retain 
is  sufficient,  without  continued  retention.  If  a  thief 
leave  his  booty  with  a  person  who  knows  it  to  be 
stolen,  only  for  an  hour  or  two  or  even  for  a  shorter 
time,  till  opportunity  present  itself  to  dispose  of  it, 
reset  is  committed  (4).  This  will  even  hold  if  a  thief 
being  pursued,  rush  into  a  house  and  hand  the  pro- 
perty to  a  friend,  and  it  be  immediately  thereafter 
found  in  his  pocket,  or  thrust  into  a  hiding-place  (5). 
A  wife  is  not  in  the  ordinary  case  held  guilty  of  reset 
if  she  conceal  property  to  screen  her  husband,  without 
proof  of  active  participation  (6). 

It  is  not  reset  to  receive  the  produce  of  the  sale  or 
pledging  of  stolen  property.  But  where  the  property 
stolen  is  money  the  question  has  been  raised,  though 
not  decided,  whether,  if  the  thief  have  got  the  money 
changed,  it  is  reset  to  receive  the  change  (7).  It  is 
thought  that  reset  in  the   case   of  money  must  be 


1  Hume  i.  113. — ^Alison  i.  829. — 
More  ii.  885. 

2  Helen  Russell  and  others,  July 
14th  1832  ;  Bell's  Notes  46. 

8  Hume  i.  115. 
4  Alison  i  883. 

6  Alison  i.  888,  884,  and  oaae  of 
Finlay  and  others  there. 


6  Alison  i.  838,  839,  and  case 
of  Rennie  there. — John  Hamil- 
ton and  Mary  Oarden  or  Hamil- 
ton, H.C.,  Jan.  2d  1849 ;  J.  Shaw 
149. 

7  Will.  L.  VThite  and  others, 
Perth,  April  21st  1843 ;  Ark  459. 
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judged  of  by  the  same  principles  as  in  the  case  of  QnAunM  or 

other  articles.     Any  other  rule  would  lead  to  rather 

anomalous  results.  It  has  been  held  in  the  case  of 
the  theft  of  money  that  the  sort  of  money  must  be 
described,  and  of  course  the  money  described  as  stolen 
could  not  correspond  with  the  proof  as  to  the  money 
received  firom  the  thief,  if,  after  stealing  a  one-pound 
note,  he  first  changed  it  into  sUver  and  then  gave  it 
to  the  person  accused  of  reset  (1). 

Beset  may  be  aggravated  by  previous  conviction  of  AooBAVAnom. 
the  same  crime,  but  whether  a  previous  conviction  of  Prenons  con- 
reset  of  robbery  could  be  libelled  as  an  aggravation  of 
a  charge  of  reset  of  theft  and  vice  versa,  is  a  question 
which  has  not  yet  presented  itself  for  decision.     It  isPrer.conLor 
not  competent  to  charge  such  aggravations  as  that  the  and  ropnto"  in- 
accused  i^  habit  and  repute  a  thief,  or  that  he  has  been 
previously  convicted  of  theft  (2).  or  is  habit  and  re-Habitandn- 
pute  a  resetter  (3).     An  attempt  was  once  made  toRoaetby  pannts 
charge  as  an  aggravation  that  the  resetters  were  the 
parents  of  the  thief,  the  goods  being  stolen  from  his 
employers  (4).     It  is  possible  that  such  an  aggrava- 
tion might  be  held  relevant.     But  if  the  thief  stole  by 
the  instigation  of  his  parents,  then  it  would  be  more 
correct  to  charge  them  as  art  and  part  of  the  theft 
On  the  other  hand,  if  they  were  not  cognisant  of  the 
theft  till  after  its  commission,  its  seems  a  slender  ground 
for  charging  a  special  aggravation  that  the  goods  taken 
were  the  property  of  the  thief  s  employer.     But  if  theR««:tbycon- 

*      *        •'  .  .  »t«ble  or  Jailor 

resetter  were  a  person  whose  special  duty  it  was  to 
protect  property  and  prevent  crime,  there  can  be  no 

1  Soe  W.  White  and  others,  Young,  H.C.,  Dec.  19th  1856;  2 
Glasgow,  Sept.  26th  1823  :  Shaw      Irr.  571  and  29  S.  J.  98. 

106.  4  Alex.  M'Craw,  jun., and  others, 

2  Houston  Cathie,  H.C.,  Jan.  Julj  20th  1831  ;  BeU's  Notes  187. 
27th  1823;  Shaw  93.— Alison  1.  (The  agj^ravation  was  withdrawn, 
901.  there  being  no  sufficient  averment 

S  Case  of  Cathie,  Atpm.— Alison  of  it  in  the  nanrative  given  in  the 
i.  902.— See  also  Burns  r.  Hart  and      indictment) 
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AogBAVATiowB.  doubt  that  in  this  case  reset  would  be  held  aggravated. 
For  example,  if  a  jailor  or  police  officer  were  to  receive 
stolen  property  from  a  thief,  this  would  be  reset  of  a 
very  aggravated  description  (1). 

Reset  is  punished  either  by  imprisonment  or  penal 
servitude  according  to  circumstances.  By  statute  (2), 
reset  of  goods  taken  from  bleachfields  is  a  capital 
offence,  but  the  pains  of  law  are  invariably  restricted, 
and  the  court  have  now  power  to  inflict  fourteen  years' 
penal  servitude  in  lieu  of  a  sentence  of  death  (3). 


PUKnrHXXMT  OF 
RESET. 


BREACH  OF  TRUST  AND  EMBEZZLEMENT  (4). 


DisTiKCTioN  As  already  observed,  it  is  often  extremely  difficult 

BETWEEN  THEFT    .  ,  '^  1T»'l 

AKD  BREACH  OF   m  particular  cases  to  trace  the   distmction   between 

TRUST.  ■"■ 

this  crime  and  theft.      And  the   rules  given  in  the 
Law  developed  in  treatises  on  criminal  Law  are  now  quite  untrustworthy, 

recent  years.  , 

for  many  cases  which  were  formerly  dealt  with  as 
breaches  of  trust  are  now  tried  as  thefts.  Appropria- 
tions of  parcels  by  carriers,  or  of  articles  of  dress  by 
servants, — even  though  worn  on  their  own  persons — if 
given  for  a  specific  use  ;  appropriations  of  money  by 
tellers  of  banks,  or  of  articles  given  to  tradesmen  to 


1  One  indictment  has  been  found 
containing  snch  a  charge.  Mar- 
garet M'Glllivray  and  Jas.  Halli- 
day,  H.C.,  1832;  Adv.  Lib.  ColL 

2  Act  18  Geo.  II.  c.  27. 

8  Penal  Servitude  Acts  16  &  17 
Vict.  c.  99.-20  &  21  Vict.  c.  3.— 
27  and  28  Vict.  c.  47. 

4  Offences  of  this  class  are 
almost  always  prosecuted  at 
common  law,  except  in  post-office 
cases.  The  Act  39th  Geo:  III. 
c.  85,  seems  at  one  time  to 
have  been  occasionally  libelled 
on  (£benezer  Anderson,  Perth, 
April  9th  1828 ;   Indictment  Lord 


Wood's  Coll.)  But  the  terms  of 
the  Act  recognise  such  offences  a.s 
being  punishable  in  Scotland,  bcmg 
passed  because  doubt  existed  as  to 
whether  they  were  felony  in 
fbgland,  and  of  the  expediency  of 
their  being  punished  in  the  same 
manner  in  both  parts  of  the  United 
Kingdom.  The  Acts  17  Geo.  III.  c. 
56,  and  2  Will.  IV.  c.  4,  are  also 
sometimes  libelled  on  in  sum- 
mary caf^es.  Smith  v.  Anderson, 
H.  C.,  Dec.  24th  1867 ;  5  S.L.R.  135. 
— John  Macleod,  Inverness,  April 
28th  1858  ;  3  Irv.  79. 
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repair,  and  many  other  similar  delinquencies  which  J^^'^^JJ^^^ 
are  spoken  of  in  our  treatises  as  breaches  of  trust  only,  ^^^  wikach  op 

J.  «/  '  TRUST. 

are  now  "held  to  be  thefts.  


Felonious    appropriation    is    breach    of   trust    and  Qu-^^litim  of 
embezzlement,  where  there  is  a  limited  ownership  on  Limited  owner- 
the  part  of  the  accused — ^as  by  pledge  or  protracted  SSSiSt^^'  ^ 
loan — or  where  the  actual  possession  of  the  property 
is  with  the  accused,  and  his  duty  to  the  owner  is  only 
to  account  for  it.     Where  it  is  not  the  duty  of  theAsdirtinKuished 

/         ,  from  duty  to 

person  in  whose  hands  the  property  is,  to  deliver  it  up  Jeiiverinspocitic 

in  the  specific  form  in  which  he  received  it, — or  in  a 

form  to  change  it  into  which  was  the  express  purpose 

of    his    receiving    it — but    where   his    duty   is   only 

to    hold    as   an    agent   and    to    account,    failure    to 

account   is    breach   of  trust  and    not  theft.     Again,  Duty  to  a«coxrat 

,      .  ,  ,  ,  for  amount  only. 

the  appropriation  of  money  is  breach  of  trust  and 
embezzlement,  where  it  is  not  mere  notes  or  gold  or 
silver  which  have  come  into  the  accused's  hands,  as  a 
servant,  and  which  it  is  his  duty  to  deliver  at  once,  but 
where  what  is  appropriated  is  an  aTnount  which  he  is 
bound  to  account  for  only.     If  a  tradesman  set  up  a  Manager  of 

,  _  branch  buslneca. 

branch  establishment  for  the  sale  of  his  goods,  and 
place  a  person  in  charge  of  it,  giving  him  the  control 
over  the  stock,  on  the  footing  that  he  is  to  account 
for  his  intromissions  periodically,  appropriation  of  any 
part  of  the  price  paid  for  goods  constitutes  breach 
of  trust  and  embezzlement  and  not  theft.  It  is  not 
the  notes  and  coin  which  he  receives  that  he  is 
bound  to  hand  to  his  master,  his  duty  is  only  to 
account  for  the  value  of  the  goods  (1).  On  the  same 
principle  the  actual  title  to  possession  which  a  pawn- Pawnbroker, 
broker  obtains  over  goods  pledged,  precludes  his 
offence  from  being  held  theftuous,  if  he  appropriate 
pledges  before  the  period  of  forfeiture  (2). 

1  Hume  i.  61. — ^Alison  i.  856. —  2  Catherine  Orossgrove  or  Brad- 

More  li  888.  ley,  H.C.,  Feb.  6th  1850 ;  J.  Shaw, 

801. 

£ 
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QUALITXIS  OF 
OVFBXCX. 

Factor. 
Treanirar. 


Public  officer. 


The  same  rule  applies  to  appropriation  of  rents  by 
a  factor  (1),  or  of  the  funds  of  a  society  by  the 
treasurer,  trust-funds  by  a  trustee  or  executor  (2),  or 
the  like.  It  is  breach  of  trust  and  embezzlement  if  a 
public  officer  keep  a  sum  of  money  received  in  his 
official  capacity,  and  for  his  department.  Where  a 
woman  gave  the  amount  of  a  fine  to  a  constable  "  as 
constable,"  to  be  paid  to  the  procurator-fiscal,  he  was 
held  properly  charged  with  breach  of  trust  (3).  A 
sheriff-officer  wh6  appropriates  the  proceeds  of  a 
poinding  and  sale,  is  guilty  of  breach  of  trust  and 
embezzlement  (4).  And  an  official  commits  breach  of 
trust  and  embezzlement  if,  having  the  money  of  his 
employers  in  his  hands  for  the  purpose  of  making 
payments  to  their  creditors,  he  take  credit  for  sums 
so  paid  away,  when  he  has  not  paid  the  money, 
but  kept  it  for  his  own  purposes  (5). 

But  there  are  cases  that  come  much  nearer  to  theft 
than  any  of  those  above  mentioned.  In  one,  the 
charge  was  that  a  postmaster  received  money,  on  the 
understanding  that  he  was  to  write  and  address  a 
letter  for  the  person  who  gave  him  the  money,  and  to 
enclose  in  the  letter  a  post-office  order  for  the  amount, 
and  that  he  failed  to  do  so.  The  charge  was  put 
alternatively  as  theft  or  embezzlement,  but  it  was  sus- 
tained as  a  good  objection  to  the  charge  of  theft,  that 
the  money  was  here  given  on  a  footing  of  agency  and 
negotiation,  and  not  to  be  directly  handed  over  to  a 
with*Sim  to^  third  party  (6).  Again,  where  the  accused  was 
a^nmto  charged  with  receiving   "£17,  or  thereby,"  for  the 

special  purpose  of  "  paying  £9  "  to  one  person,  and 


Postmaster 
keeping  money 
for  p.  0.  order. 


1  Hume  i  60. — ^Alison,  i.  855. 

2  John  Lawrence,  H.C.,  Jan. 
15th  1872;  2Coaperl63. 

8  Macdonald  v.  Macdonald,H.C., 
Feb.  6th  1860 ;  8  Irv.  540  and  82  S. 
J.  477. 

4  Malcolm  M'Einlay  and  David 
Maodonald,    Qlaogow,   Sept.  15th 


1836;  1  Swin.  804.— Jas.  Camp- 
bell, U.C.,  March  14th  1845;  2 
Broun  412. 

6  John  M^Leod,  Invemees,  April 
28th  1858;  8  Inr.  79  and  80  a  J. 
521. 

6  Case  of  John  Mljeod,  in  pre- 
ceding note. 
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"of  paying  £8,  being  the  balance  of  said  sum  of  £172^S^^' 
sterling"  to  another,  it  was  held  that  these  averments 
did  not  constitute  a  case  of  theft  (1).  The  division 
of  the  sum  into  two  parts  made  it  difficult  to  apply 
the  rule  of  a  duty  to  deliver  in  forma  specificaj  par- 
ticularly as  the  sums  to  be  paid  were  charged  merely  as 
.  "£9,"  not  "£9  thereof,"  and  as  "£8  being  the  balance," 
&c.  It  would  undoubtedly  have  been  theft  if  two 
separate  parcels  had  been  given  to  the  accused,  the 
one  containing  £9  and  the  other  £8,  with  express 
instructions  to  deliver  the  £9  parcel  to  one  person, 
and  the  £8  parcel  to  another.  There  would  then 
have  been  two  distinct  acts  of  stealing,  each  being  a 
theft  of  certain  notes  or  coins  given  to  him  to  cany. 
But  in  the  case  of  a  general  delivery  of  a  sum  like 
£17,  to  be  divided  between  two  people,  the  payment 
to  the  first  person  might  necessitate  a  change  of  the 
specific  form  of  part  of  the  balance.  If  there  were 
three  £5  notes  and  two  £1  notes  the  specific  form  of 
the  money  would  require  to  be  altered  before  the  first 
payment  of  £9  could  be  made.  There  being  thus  a 
power  of  adnninistration  given  to  the  accused,  he  not 
being  used  as  a  mere  hand,  his  crime  was  held  not  to 
be  theft.  It  certainly  came  very  near  it,  showing 
how  fine  is  the  distinction  between  the  one  crime  and 
the  other  (2). 

In  cases  of  breach  of  trust  and  embezzlement,  the  ^»«^«i«°*  ^e- 

#.1-11.1    vices  to  conceal 

guilty  party  usually  resorts  to  fraudulent  devices,  such  defaicatioM. 
as  making  false  entries  in  books,  or  failing  to  make 
entries,  in  order  to  conceal  his  defalcations.      But  this  c<mc«aiment 

.  rm  •         not  essential. 

is  not  necessary  to  constittute  the  offence.     The  crime 

1  Hugh  Climie,  H.C.,  May  21st  aVK>ye  oase  and  a  true  case  of  theft. 
1838  ;  2  Swin.  118  and  Bell's  Notes  Simpeon  reoeived  sums  from  his 
11.  employer  to  pay  accounts ;  but  it 

2  The  indictment  in  the  oase  of  was  on  each  occasion  one  specific 
Jaa.  Simpson,  Glasgow,  Sept.  sum  to  pay  one  specific  account; 
27th  1847,  was  found  relevant.  Indictment  Adv.  Lib.  CoU.  and 
the  charge  being  theft.    It  shows  Lord  Wood's  US3. 

well  the  distinction  between  the 
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QcALiTiM  Of     is  complete  if  he  appropriate  what  is  in  his  possession 

in  virtue  of  the  trust  reposed  in  him,  even  though  he 

in  no  way  conceal  it.  Thus  where  the  treasurer  of  a 
Friendly  Society  allowed  a  balance  beyond  that  which  by 
its  rules  he  was  entitled  to  have  in  hand,  to  accumulate 
for  several  months,  it  was  held  not  to  be  a  defence  that 
the  society  knew  that  he  was  in  arrear,  and  that  it  was 
a  question  for  the  jury,  in  the  whole  circumstances, 
whether  he  was  ^yrknAnaUy  in  arreax,  by  appropriat- 
ing  the  society's  money,  and  that  the  fact  of  his 
accounts  having  been  docqueted  from  time  to  time, 
with  a  statement  of  the  balance  due,  implied  no  con- 
sent on  the  part  of  the  society  that  the  accused  might 
continue  to  hold  the  sums  which  he  was  in  arrear  (1). 
Trust  may  result      This  Crime  may  be   committed   though  the  trust 

from  fraud.  ,         ,  "^        .  ° 

which  is  broken  was  itself  created  by  a  fraud  on  the 
Pretending  to  be  part  of  the  accuscd.     If  a  person  who  is  not  a  sheriff- 
officer,  induces  another,  on  pretence  that  he  is  so,  to 
intrust  him  with  a  warrant  of  sale,  and  appropriates 
the   proceeds  of  the  sale,  he  may  be   charged   with 
Partner  using     breach  of  trust  (2).      Where  a  partner  of  a  firm  used 
the  signature  of  the  firm  to  obtain  funds,  which  he 
appropriated,  he  was  charged  with  breach  of  trust  and 
embezzlement,  in  so  far  as  he  did  not  apply  the  money 
to  the  use  of  firm,  but  embezzled  and  appropriated  it 
Poet  officer  mak-  (3).     A  post-offico  official,  beiuff  accused  of  embezzling 

Ing  OTercharge,    ^J  *  cc    U  1.1  if  J   U  xl, 

the  postage  "  chargeable  or  charged  by  you  upon  the 
"said  letter,"  the  objection  that  the  words  "or 
"charged,"  were  irrelevant  was  repelled,  as  the 
postage  received,  whether  an  overcharge  or  not,  was 
a  payment  made  to  him,  and  with  which  he  was 
intrusted  in  virtue  of  his  office  (4). 

1  Walter  Duncan,  Perth,  Sept.  ment).  The  relevancj  was  not  dia- 
26th  1849  ;  J.  Shaw  270.  oussed,    as  the  accused  failed  to 

2  Malcohn  M'Kinlay  and  David  appear.  But  it  is  thought  that  the 
Macdonald,  Glasg^ow,  Sept.  15th  charge  would  undouhtedlj  have 
1836  ;  1  Swtn.  804  (Indictment).  been  held  relevant. 

8  George  Smith,  Glasgow,  Sept.  4  John  Beeves,  Glasgow,  Sept. 

15th  1836 ;   1  Swin.   301   (Indict-      22d  1843 ;  1  Broun  612. 


■i«»w^f<»ii»i«n»i  «i   >  ^ 
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Two  cases  must  be  noticed,  which  were  held  to  be  dqqbtfulcasm 
embezzlements,  but  which  might  now  be  charged  as 
thefts,  in  accordance  with  subsequent  decisions.     In 
the   first    (1),    the    appropriation    by   a    bookbinder  Bookbinder 
of    books    left    with    him    to    be    bound,    was    held^xw^a. 
to   be  breach   of  trust  and   embezzlement,   and   the 
reporter  remarks  that  though  no  objection  was  stated, 
the    question    whether  the    ofiFence  was  properly   so 
described,  or  was  theft,  was  maturely  considered.      It 
seems  impossible  to  distinguish  this  case  from  that 
of  a  watchmaker  appropriating  watches  left  with  him 
for  repair,  which  was  held  to  be  theft  by  the  whole 
Court  (2).     And  two  of  the  judges  who  tried  the  case 
of  the  bookbinder  (3),  in  giving  their  opinions  in  this 
latter  case,  admitted  that  the  judgment  must  deprive 
the  former  decision  of  all  authority.     The  other  case  custodier  of » 
(4)  was  one  in  which  a  person  entrusted  with  a  locked  ^ 

box,  containing  money  and  papers,  belonging  to  a 
society,  appropriated  the  box  and  its  contents.  This, 
it  was  laid  down,  was  breach  of  trust  and  embezzle- 
ment, and  not  thefb.  But  the  accused  had  no  control 
or  administration  of  any  kind.  He  had  a  bare 
custody,  and  his  duty  was  to  deliver  the  box  as  he 
received  it.  The  subsequent  decisions  make  it 
impossible  to  hold  the  oflfence  to  have  been  anything 
else  than  theft  (5).  The  judge  (6)  who  held  other- 
wise was  afterwards,  in  the  watchmaker's  case,  in 
the  minority. 

Aggravations  are  seldom  charged  in  cases  of  breach  aoobavatioks. 


1  Rob.  Sutherland,  H.C.,  March 
2l8t  1886 ;  1  Swin.  162  and  Bell's 
Notes  9. 

2  George  Brown,  ELC,  July  8d 
1839 ;  2  Swin.  394. 

8  Lordfl  Moncrieff  and  Medwyn. 
Lord  Gillies^  who  presided  in  the 
case  of  the  bookbinder,  had  been 
removed  to  the  Court  of  Exchequer 
before  the  oase  of  Brown. 

4  David  Walker,  Stirling,  Sept. 


8d  1836 ;    1  Swin.  294  and  Bell's 
Notes  11. 

5  See  also  Craig  v.  Ponton,  H.C, 
Nov.  16th  1829 ;  2  S.  J.  81,  where 
the  accused  was  held  properly 
oonvicted  of  theft,  having  broken 
open  a  box  which  had  been  left 
in  his  charge,  and  abstracted  the 
contents. 

6  Lord  Justice  General,  then 
Lord  Justice  Clerk  Boyle. 
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aqgbavatiows.  of  trust  and  embezzlement,  except  where  there  has 
been  a  previous  conviction.  But  as  in  the  case  of 
theft  or  reset,  it  would  probably  be  held  a  high 
aggravation  that  the  person  committing  the  breach  of 
trust  was  a  public  official  whose  special  duty  it  was  to 
protect  property  (1). 

The  punishment  of  breach  of  trust  and  embezzle- 
is  imprisonment  or  penal  servitude,  according  to 
circumstances. 


PUHIBHXBNT. 


Porr-OFnos 

OFFBKGXa. 


Opening  or  de- 
taining letterflb 


rr 
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THEFT,  RESET,  OR  BREACH  OF  TRUST 
UNDER  THE  POST-OFFICE  STATUTE. 

The  law  as  to  these  offences  is  contained  in  the  Act 
7  Will.  IV.  and  1  Vict.  c.  36.  It  will  be  convenient 
to  notice  seriaivm  the  offences  which  bear  the  char- 
acter of  theft,  reset,  or  breach  of  trust  (2). 

§*25.  "Every  person  employed  by  or  under  the 
post-office  (3),  who  shall,  contrary  to  his  duty,  open, 
or  procure  or  suffer  to  be  opened,  a  post  letter,  or 
shall  wilfully  detain  or  delay,  or  procure  or  suffer 
"  to  be  detained  or  delayed,  a  post  letter,"  commits  a 
crime  and  offence,  punishable  by  fine  or  imprisonment, 
or  both,  except  in  the  cases  of  letters  "  returned  for 
"  want  of  a  true  direction,"  or  "  by  reason  that  the 
person  to  whom  the  same  shall  be  directed  is  dead 
or  cannot  be  found,  or  shall  have  refused  the  same 
"  or  neglected  to  pay  the  postage  thereof,"  or  in  the 
case  of  letters  opened,  detained,  or  delayed,  "in 
"  obedience  to  an  express  warrant  in  writing "  of  a 
principal  Secretary  of  State  in  Great  Britain,  or  in 

akin  to  Foi^iy  and  Fraud. 

8  For  the  scope  of  this  term  and 
the  other  terms  used  in  this  and  the 
following  sections,  reference  must 
be  made  to  the  interpretation 
clause  (§  47),  which  is  too  lengthy 
to  be  quoted,  and  also  Act  33  & 
S4Vict.  a79,  §§6andia. 
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1  There  is  one  indictment  in 
which  breach  of  trust  is  charged 
as  aggravated  by  its  being  com- 
mitted by  an  officer  of  excise,  in 
the  course  of  his  employment  as 
such.  Thos.  Black,  H.O.,  July 
16th  1828 ;  Ady.  Lib  Coll. 

2  Some  of  the  offences  are  more 
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Ireland  "  under  the  hand  and  seal  of  the  Lord  lieu-  Poer-omc* 

OFTBHCBS. 

"  tenant  of  Ireland.  
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§  26.    ''  Every  person  employed   under  the  post- stealing, 
**  office,  who  shall  steal,  or  shall  for  any  purpose  what-  !ecr«tinff!  or 
"  ever  embezzle,   secrete,   or  destroy  a  post  letter,"  lettoSf  °^ 
commits  a  high  crime  and  offence,  and  is  liable  to 
penal  servitude  (1)  for  seven  years,  or  imprisonment 
for  not  more  than  three  years,  and  if  such  letter  ''  shall 
contain  therein  any  chattel  or  money  whatsoever,  or  vainabieii 
any  valuable  security,"  the  offender  is  liable  to  penal 
servitude  for  life. 

§  27.   "Every  person  who  shall  steal  from  or  out steaung vain. 
"  of  a  post  letter  any  chattel  or  money,  or  valuable*  ** 
"  security,"  commits  a  high  crime  and  offence,  and  is 
liable  to  penal  servitude  for  life. 

§  28.  "  Every  person  who  shall  steal  a  post  letter  stealing  bag  or 
bag,  or  a  post  letter  from  a  post  letter  bag,  or  shall  or  from  p.  o.  or' 

1  11*  /v*  t»  P*  ^*  official,  or 

steal  a  post  letter  from  a  post  office,  or  from  an  man 
"  officer  of  the  post  office,  or  from  a  mail,  or  shall 
"  stop  a  mail  with  intent  to  rob  or  search  the  same,"  stopping  mau  to 
commits  a  high  crime  and  offence,  and  is  liable  to 
penal  servitude  for  life.     It  has  been  held  that  a  con-  contravention 
travention  oi  both  the  previous  sections  may  be  com-  comuiatiTe. 
mitted  in  reference  to  the  same  letter,  i.6.,  that  a 
person  offending  against  §  28  by  taking  a  letter,  may 
offend  against  §  27  by  thereafter  stealing  things  out 
of  the  same  letter  (2). 

§  29.   "  Every  person  who  shall  steal  or  unlawfully  T^n«  or  opm- 
"  take  away  a  post  letter  bag  sent  by  a  post  office  or  letter  from  it 
packet,  or  who  shall  steal  or  unlawfully  take  a  letter 
out  of  any  such  bag,  or  shall  unlawfully  open  any 
such  bag,"  commits  a  high  crime  and  offence,  and  is 
liable  to  penal  servitude  for  fourteen  years. 

§  30.  "Every  person  who  shall  receive  ^"^7  pofltJJSJf^Sjien, 
*'  letter  or  poet  letter  bag,  or  any  chattel  or  money,  or*«nM»»>oTe. 

1  Penal  aerritade  is  sabetituted  8  Alex.  M'Kay,  InyemeiBB,  Sept. 

for  transportation  byAotB20and21      24th  1861 ;  4  Inr.  88. 
Yicto.  3  it  27  it  28  Viet.  c.  47. 
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offJncw'**  "  valuable  security,  the  stealing,  or  taking,  or  em- 
"  bezzling,  or  secreting  whereof  shall  amount  to  felony 
"  under  the  Post  Office  Acts,  knowing  the  same  to 
"  have  .been  feloniously  stolen,  taken,  embezzled,  or 
"  secreted,  and  to  have  been  sent,  or  to  have  been 
"  intended  to  be  sent  by  the  post,"  commits  a  high 
crime  and  offence,  and  is  liable  to  penal  servitude  for 
life(l). 
Detaining  letter  §  31.  "  Every  porsou  who  shall  fraudulently  retain, 
or  found  poBt  "  or  shall  wilfully  secrete  or  keep  or  detain,  or  being 
"  required  to  deliver  up  by  an  officer  of  the  Post- 
Office,  shall  neglect  or  refuse  to  deliver  up  a  post 
letter  which  ought  to  have  been  delivered  to  any 
other  person,  or  a  post  letter  bag  or  post  letter 
"  which  shall  have  been  sent,"  whether  the  "  same 
"  shall  have  been  found  by  the  person  secreting,  keep- 
"  ing,  or  detaining,  or  neglecting,  or  refusing  to  deliver 
"  up  the  same,  or  by  any  other  person,"  commits  a 
crime  and  offence,  and  is  liable  to  fine  or  imprison- 
ment, 
stealing.  §  32.   "  Every  person  employed  in  the  Post-Office 

secreting,  '  "  who  shall  stcal,  or  shall  for  any  purpose  embezzle, 
delaying  printed  "  secrcto,  or  dcstroy,  or  shall  wilfully  detain  or  delay 
"  in  course  of  conveyance  or  delivery  thereof  by  the 
"  post,  any  printed  votes  or  proceedings  in  Parliament, 
"  or  any  printed  newspaper,  or  any  other  printed 
"  paper  whatever,  sent  by  the  post  without  covers 
"  or  in  covers  open  at  the  sides,"  commits  a  crime 
and  offence,  and  is  liable  to  fine  or  imprisonment,  or 
both. 
Scope ofterm  Under  the  older  statute?  the  question  arose  whether 
a  letter  delivered  to  a  post  runner,  not  as  part  of  the 
mail,  but  privately,  to  be  delivered  to  a  certain  person, 
was  a  letter  within  the  provisions  of  the  statutes  (2). 

1  The  remaining   provisions    of      Scottish  practice, 
this  section,  relating  to  prosecu-  2  Alison   i   846,   case   of   Ross 

tion,  are  of  little  or  no  value  in      there. 


poet  letter. 
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Now  a  letter  is  held  a  post  letter  from  the  time  of  its  J^:?^'^* 
being  delivered  to  a  Post-Office,  and  delivery  to  a 
letter-carrier  or  other  person,   authorised  to   receive 
letters   for   the  post,   is   held   delivery   to   the  Post- 
Office  (1). 

It  is  enacted  by  §  41  that  offenders  liable  under  puxisbicsxt. 
other  sections  to  penal  servitude  for  life,  may  be  sen- 
tenced to  any  term  not  less  than  seven  years,  or  to 
imprisonment  not  exceeding  four  years,  and  offenders 
liable  to  fourteen  years  of  penal  servitude  may  be 
sentenced  to  any  term  not  less  than  seven  years,  or  to 
imprisonment  not  exceeding  three  years.  §  42  enacts 
that  the  Court  may  add  hard  labour  to  imprisonment, 
and  also  solitary  confinement  for  the  whole,  or  any 
part,  of  the  term  (2). 


BREAKING  INTO  HOUSES  OR  SHIPS  WITH 

FELONIOUS  INTENT. 

To  break  mto  a  house  for  the  purpose  of  stealmg,  with  intent. 
though  nothing  be  taken,  is  a  crime  (3),  and  the  rules 
as  to  housebreakinsf  as  an  aggravation  of  theft  apply 

-L  x^  •/  BrenklniT  house 

to  it.       It  is  also  a  crime  to  break  into  a  building  to  steal  from  ad- 

...        Joining  house. 

with  intent  to  break  into  and  steal  from  an  adjoining 
building  (4).  It  would  even  appear  that  housebreaking 
with  intent  to  obtain  access  to  and  steal  from  an 
adjoining  house,  without  its  being  averred  that  the 
second  house  was  to  be  broken  into  is  a  good 
charge  (5). 


1  Act  7  WiU.  IV.  and  1  Vict,  c 
86,  §  47. 

2  In  present  practice  solitary 
confinement  is  always  limited  to 
periods  of  not  more  than  a  month, 
and  not  exceeding  a  certain  number 
of  months  in  each  year. 

8  Hume  i  102,  cases  of  Mac- 
queen  and  Baillie  :  Campbell :  Fer- 
guson :    Sutherland :    and    Brown 


and  Kelly  in  note  2,  and  * — ^Alison 
i.294. 

4  Will.  Thompson  and  others, 
E.G.,  Mar.  3d  1845  ;  2  Broun  389. 

5  Jas.  Bel],  Glasgow,  Spring 
1830 ;  2  Broun  891  note.  It  may 
be  doubted  whether  this  was  a 
good  form  of  charge,  though  it 
might  be  relevant.  Such  an  act 
seems  to  amount  simply  to  house- 
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HoCSEBRBAKIirO 
WITH  INTKST. 

Attempt 
Irrelevant. 


Breaking  with 
Intent  to  enter 
andBteaL 


SUIPBRKAKIKO 
WITH  IKTKMT. 


Statutory 
Offxnck. 


"  Attempt  to  commit  housebreaking  "  is  not  a  rele- 
vant charge  (1).  But  though  the  thief  may  have 
been  prevented  from  entering,  if  he  have  actually 
overcome  the  security  of  the  building,  he  is  liable  to 
punishment  A  charge  that  the  accused  broke  the 
door  of  a  house  with  intent  to  enter  and  steal,  was 
found  relevant  (2).  But  the  security  must  be  over- 
come. Where  the  case  was,  that  the  accused  broke  a 
pane  of  glass  and  endeavoured  to  remove  the  shutter 
behind  it,  it  was  held  that,  the  shutter  being  still 
fastened,  the  security  had  not  been  overcome,  and 
that  the  charge  was  irrelevant  (8). 

It  has  never  been  decided  whether  "  Shipbreaking 
with  intent  to  steal,"  is  a  relevant  charge.  In  the 
only  case  in  which  it  has  occurred,  the  prosecutor 
withdrew  the  charge  (4).  But  there  seems  to  be  no 
principle  for  holding  it  not  to  be  criminal. 

By  statute  (5)  it  is  made  an  offence  to  break  into 
buildings  with  intent  to  cut  or  destroy  serge,  or  other 
woollen  goods  in  the  loom,  or  velvet,  or  silk  goods  or 
goods  containing  silk  in  the  loom,  or  linen  or  cotton 
goods,  or  goods  containing  linen  or  cotton  in  the 
loom,  or  apparatus  for  making  any  such  manufactures. 


breaking  with  intent  to  steaL  For, 
if  a  tliief  break  into  a  building 
whioh  is  in  juxtaposition  to  another 
building  and  in  open  communica- 
tion with  it,  it  seems  reasonable  to 
hold  the  buildings  to  be  in  the  same 
position  in  a  question  of  house- 
breaking, as  if  they  were  one  house. 
The  violation  of  the  security  of  the 
one  is  a  violation  of  the  security 
of  both.  In  one  case  a  charge 
seems  to  have  been  sustained  where 
the  housebreaking  was  libelled  aa 
committed  by  breaking  into  "a  byre 
**  immediately  adjoining  the  said 
"  house,  and  then  passing  over  a 
"  bedstead  which  formed  the  divi- 
"  sion  between  the  said  house  and 
byre."    Jas.  Hall  and  WilL  Don- 


nelly,  Glasgow,  Jan.   1835 ;  Lord 
Justice  General  Boyle*s  MSS. 

1  Jas.  Monteith,  H.C.,  Jan.  22d 
1840 ;  2  Swin.  483  and  Bell's  Notes 
40. — Thos.  Sinclair  and  Jas.  M'Ly- 
mont,  Glasgow,  April  21st  1864 ;  4 
Irv.  499  and  86  S.  J.  557  (Lord 
Neaves'  opinion). 

2  Jas.  Monteith  mpra. — There 
are  also  numerous  Indictments 
in  the  Collection  in  the  Advo- 
cates' Library,  containing  similar 
charges. 

8  Thos.  Sinclair  and  Jas.  M'Ly- 
mont  wpra. 

4  John  Forbes,  H.C.,  July  26th 
1845 ;  2  Broun  46L 

6  Act  29  Geo.  HI,  o.  46. 
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Housebreaking  with  intent  to  steal  may  be  aggra-  aqqbatatiow. 
vated  by  previous  conviction,  but  it  is  not  an  aggrava^ 
tion  that  the  accused  is  habit  and  repute  a  thief,  or 
has  been  convicted  of  theft  (1).  Assuming  that  ship- 
breaking  with  intent  is  a  relevant  chaige,  it  may  be  a 
question  whether  a  previous  conviction  of  housebreak- 
ing call  be  charged  in  a  case  of  shipbreaking  and 
vice  versa. 

The  punishment  is  either  imprisonment  or  penal  i'^jwshkeht. 
servitude  according  to  circumstances.  Under  the 
Statute  against  breaking  into  buildings  to  destroy 
goods  above  referred  to,  a  capital  sentence  is  compe- 
tent. No  such  case  has  occurred  for  a  long  time, 
but  according  to  the  practice  in  analogous  cases,  a 
capital  sentence  would  not  now  be  demanded  by  the 
Crown. 

OPENING  LOCKFAST  PLACES  WITH 
INTENT  TO  STEAL. 


This  charge  does  not  seem  ever  to  have  been  sus-  Q^mtiok 

^  WHitTHRB  RBL 

tamed.  In  two  cases  the  charge  was  withdrawn  (2).  v-*^  charge. 
There  appears  to  be  no  reason  for  holding  it  to  be 
irrelevant.  In  some  cases,  the  proof  of  the  intent 
would  be  diflScult,  e.g.,  if  a  servant  were  detected 
using  a  key  to  open  a  desk,  there  might  be  doubt 
whether  there  was  theftuous  intent,  as  distinguished 
from  mere  indulgence  of  curiosity.  But  it  is  easy  to 
suppose  a  case  where  there  could  be  a  doubt,  e.g,^  if 
a  stranger  were  caught  in  a  house,  having  just  burst 
a  lock,  or  opened  it  with  a  skeleton  key.  The 
question  of  intent  is  one  of  evidence,  and  there  seems 

1  Geo.  Backley,  H.C.,  July  12th  prior  to  these  dates  in  the  Adyooatea* 

1822;  Shaw  73.  libraxy  Collection.    The  only  case 

8  Allan  Lawrie,  H.C.,  July  14th  mibeequent  to  the  above  is  that  of 

1837;  2  Swin.  101  note  &  Bell's  Notes  Jas.  M'Ghee,  Perth,  April  1849,  (un- 

40. — ^Will.  Mickel,  Jedburgh,  April  reported)  where  a  plea  was  ten- 

23d  1844 ;  2  Broun  175.    There  are  dered,  but  whether  to  this  part  of 

two  indictments  for  this  offence  the  charge  has  not  been  ascertained. 
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QuKSTioF         no  reason  why  the  possibility  of  a  difficulty  in  proof 

WHETHER  RKLX-  J  r  J  J  T^ 

VAJTT  CHABGK.     ghould  a£fect  the  relevancy  of  a  charge,  if  it  plainly 


implies  what  is  criminal. 


Attbiipt  to 

9rBAL  IKBBLB- 
▼  AHT. 


ATTEMPT  TO  STEAL. 

"  Attempt  to  steal "  is  not  relevant  (1 ).     But  it 

has  been  held  that  in  police  courts  such  an  offence  as 

Attempt  to  pick  "attempting  to  pick  pockets"  may  be  punished  (2). 

oyrtereor         By  statuto  attempt  to  steal  oysters  (3)  or  mussels  (4) 

miuseia.  tvovd  beds  belonging  to  others  is  punishable  by  fine  or 

imprisonment,    or    both,    the    imprisonment    not    to 

exceed  throe  months. 


Remoyino 
bodies  frok 

OkAVES. 

Attempt 
punishable. 


VIOLATING  SEPULCHRES. 

All  unauthorized  removal  of  bodies  from  graves  is 
criminal  (5).  If  the  body  be  at  all  moved  from  its 
resting-place,  the  crime  is  complete  (t)).  But  though 
the  delinquent  be  scared  or  captured  before  he  has 
reached  or  touched  the  body,  he  may  be  punished  for 
the  attempt  (7).  In  both  cases  the  punishment  is 
discretionary. 


1  Walter  D.  Ure,  H.C^  Feb.  15th 
1868  ;  8  Irv.  10  and  30  S.  J.  810.— 
See  also  Jean  M'Leanf  Glasgow, 
Dec.  21st  1829 ;  5  Deas  and  Ander- 
son 145. 

2  Jackson  v.  Linton,  H.C.,  Feb. 
27th  1860 ;  8  Inr.  563.— The  case 
of  Etch  and  Golph  v.  Burnett,  H.C., 
March  15th  1849;  J.  Shaw  201, 
would  be  to  some  extent  an 
authority  on  this  point  were  it 
not  for  the  manifest  inaccuracy 
of  the  report,  which  was  com- 
mented on  in  Coyle  v.  M'Kenna, 
H.C.,  Nov.  2l8t  1869;  3  Iry.  452 
and  32  S.  J.  4. 


8  Act  3  &  4  Vict.  o.  74.— Rob. 
Thompson  and  Qeo.  Mackenzie, 
H.C.,  Dec.  26th  1842 ;  1  Broun  475. 

4  Act  10  and  11  Vict.  c.  92. 

5  Hume  i.  85,  and  case  of  Samuel 
there,  and  cases  of  Begg :  Pattison 
and  others :  Campbell  and  others : 
Wilson :  Lawrie:  Miller  and  Hodge: 
and  Stevenson  or  Hodge  in  notes  1 
and  ♦.—Alison  i.  461,  462. 

6  Alison  i.  463. 

7  Ahson  i.  463. — Geo.  Camp- 
bell and  others,  H.C.,  June  21st 
1819;  Shaw  1  and  Hume  i.  86 
note  "^John  M'Quilken,  H.C.,  Feb. 
11th  1828 ;  Syme  321. 
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FALSEHOOD  AND  FRAUD. 


Falsehood  and  Fraud  is  chosen  as  the  heading  of  ditfrubnt 
the  present  chapter,  as  being  the  most  comprehensive  falsL^ood. 
term  (1),"  embracing  all  oflFences  which  consist  in 
fraudulent  deception.  But  in  practice  various  terms 
are  used.  "  Forgery "  is  generally  applied  to  the 
case  of  false  writings,  though  the  term  "falsehood, 
fraud,  and  wilful  imposition,"  and  the  term  "  false- 
hood "  alone,  are  sometimes  properly  employed  in 
reference  to  writings.  When  the  words  falsehood, 
fraud,  and  wilful  imposition  are  placed  together,  they 
are  held  to  describe  one  offence.  But  any  one  of  the 
three  terms  implies  crime  by  itself  (2).  Accordingly 
numerous  charges  of  falsehood  alone,  and  of  fraud 
alone,  and  of  falsehood  and  fraud  without  wilful  im- 
position, have  occurred.  The  expression  Swindling  is  Term  swindling. 
one  not  well  known  in  the  law  of  Scotland,  and  an 
attempt  made  to  introduce  it  was  discouraged  by  the 
Court. 

Those  falsehoods  which  consist  in  the  use  of  false  falskhood  bt 
writings,  fall  to  be  noticed  first.     In  doing  so,  it  is 
necessary  to   explain   the   use   of  the   word  false  as  Meaning  of  word 

T    J     ,  ...  A    ..     •       r  1         •       1  A    i_     fiJse  «8  applied 

applied  to  writings.  A  wnt  is  false  m  law  not  by  to  writings. 
containing  falsehoods,  but  by  bearing  to  be  what  it  is 
not.  If  a  person  write  and  utter  a  letter  as  his  own, 
it  is  genuine,  though  it  contain  falsehoods  (3).  But 
if  he  fabricate  a  document  as  being  that  of  another, 
and  utter  it  as  such,  it  is  a  fahe  writing,  though  it 
contain  no  untruths.  For  example,  if  a  person  have 
lost  an  I.  0.  U.  and  fabricate  another,  the  statement 

1  See  Duncan  Stalker  and  Thos.  aod  Bell's   Notes  63.— There  are 

W.  Cuthbert,  H.C.,  January  22d  several  other  cases  to  the    same 

1844;  2  Broun  70  (Lord  Justice  effect  in  Bell's  Notes  63. 

Clerk  Hope's  opinion).  8  Simon  Fraser,  H.C.,  Nov.  21st 

a  Will.  Hamilton,  July  12th  1831;  and  Dec.  5th  1859 ;  3  Iry.  467  and 

BeU's  Notes  33.  —  Jas.  MaitUnd,  82  S.  J.  148  (Lord  JusUce  Clerk 

H.C.,  Feb.  7th  1842;  1  Broun  57  Inglis' opinion). 
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in  it  is  true,  but  the  document  itself  is  false.  It  is  of 
importance  to  observe  this  distinction^  as  it  generally 
settles  to  what  category  a  case  belongs.  To  crimes  of 
this  class  two  things  are  essential ;  first,  that  a  writ  be 
false ;  second,  that  it  be  feloniously  used  as  genuine. 
Fabrication  only  Exccpt  in  Certain  statutory  cases  the  fabricating  is 

preparatory  step.  *  "^  ^  o 

only  a  step  to  the  crime  (1).  The  theory  is  that  a 
false  writ  has  been  made  by  the  accused  or  some  one 
else,  no  matter  who,  and  that  the  accused  was  guilty 
of  using  it  knowingly  as  genuine.  Therefore  in  what 
follows,  wherever  acts  of  making  false  writs  are  spoken 
of  as  criminal,  it  must  be  understood  that  the 
attempted  use  is  assumed  as  following  the  fabrication. 
As '  regards  the  fabrication,  it  does  not  matter 
whether  it  be  done  with  pen  and  ink,  or  by  engrav- 
ing, or  any  other  process  (2),  nor  though  the  execu- 
tion be  very  clumsy  (8),  or  the  document  be  badly 
framed,  or  the  signature  misspelled.  Even  the  sub- 
stitution of  one  Christian  name  for  another,  or  the 
omission  or  addition  of  a  name,  to  the  name  of  the 
person  whose  deed  it  is  intended  to  forge  is  imma- 
Not  less  criminal  terial  (4).     Further,  it  does  not  matter  though  the 

1)cciiii86  invalid 

for  want  0  documont  bo  deficient  in  statutory  or  other  solemni- 
ties, as  by  being  written  on  unstamped  paper,  or  on  a 
wrong   stamp.     The   writing   may   be  of  the   most 


Mode  of  fabrica- 
tion or  badneaa 
of  execntlon 
immaterlaL 


1  Michael  Hinchy,  Perth,  Sept. 
SOth  1864 ;  4  Irv.  561  and  87  S. 
J.  24. 

2  Burnett  181,  and  case  of  Scott 
and  Adamson  there,  and  Hume  i 
141,  note  4. 

8  John  M'Lennan  and  Kenneth 
Mackenzie,  Invemesa,  April  1840 ; 
Bell's  Notes  56.— In  the  case  of 
Peter  Ross  or  M*William,  Inver- 
ness, Sept.  14th  1849,  it  was  ob- 
jected to  the  releyanoy,  **  that  the 
"writing,  ex  faeU,  could  not  be 
"supposed  by  anybody  to  be  a 
"genuine   document."      The   ob- 


jection was  repelled.  Such  a  fact 
is  matter  of  observation  only  for 
the  jury.     Lord  Cockbum's  MSS. 

4  Hume  i.  141,  case  of  Nisbet 
there,  and  cases  of  Elliot :  and  Da- 
vidson in  note  1.  (In  reference  to 
the  case  of  Elliot  there  seems  to  be 
some  confusion.  While  Hume 
gives  this  name  to  the  case, 
Burnett,  evidently  referring  to  the 
same  case,  gives  it  the  name  of 
Myndham. — Burnett  181.) — Alison 
L  871,  872,  and  case  of  Gillespie 
there. 
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informal  kind,  such  as  a  letter  or  receipt  (1).     And  Rsq^'tes  o» 
though  it  be  one   which,  if  genuine,  would   not  be 


OrFENCB. 


.-,,-  .,  •rMTi«  ^  because  of 

available  for  any  practical  purpose  m  Scotland,  it  may  no  force  in 
still  give  rise  to  a  criminal  charge.     Where  a  party 
swore   that   he   had  an   English  diploma,  and  when 
charged  with  perjury  produced  a  forged  one,  he  was 
held  properly  charged  with  forgery  (2).     All  that  is  use  tending  to 
necessary  is  that  use  should  be  knowingly  made  of  a  n^^^of^othera 
false  writing,  of  however  common  a  character,  or  how- 
ever deficient  in  solemnities,  as  a  true  writ,  and  that 
the   use   should   tend  to   prejudice   the    interests    of 
others  (3).     And  this  result  is  presumed  where  theLawpresames 
false  writ  has  any  real  and  serious  purpose  (4),  though  j^e'Urions.**" 
there  be  no  gain  to  the  guilty  party  (5).     To  make 
a  false  receipt  in  place  of  a  lost  one,  is  criminal,  and 
it  is  no  defence  that  the  money  referred  to  in  it  was 
paid   (6).     To  place  a  false  signature  on  a  bank- Forffeiy  where 
receipt  is  forgery,  though  such  signature  was  unne- necessary, 
cessary  (7). 

Falsehood  by  writ  divides  itself  into,  I.  Forgery ;  ditimok  of  tm 
II.  Falsehood  by  fabricating  writings  where  there  is 
no  forgery.     In  both  crimes  there  are  two  elements — 
the  fabrication  and  the  uttering. 

I.  Forgery.     This  is  the  making  and  publishing  fobgbbt. 
of  a  writing  as  the  genuine  signed  writ  of  any  one, 
when  in  truth  it  is  not  so  (8).     The  word  forgery  as 
a  Tuymen  jwria  may  be  applied  : — 

First,   where   the   whole   document — corpus    and  JJJ»<2S.*<««™«>* 
signature — ^is  fabricated. 

Second,  where  the  signature  alone  is  simulated.        signature  forged. 

Third,  where  a  writing  is  placed  above  a  genuine  True  signature 
signature,  without  the  authority  of  the  subscriber,  or*"^"*'*'^' 

1  Hume  L  140,  147.— Alison  L  6  Hume  i.  172,  oaae  of  Grant  in 
882,  383.                                                note  2.^John  Smith,  H.C,  Deo. 

2  James  Myleis  H.C,  Jan.  7th      2l8t  1852;  1  Inr.  125. 
1848 ;  Ark.  400.  6  Hume  i.  154, 155. 

8  Hume  i  150.  7  John  Henderson,  Perth,  Sept. 

4  WUL  Rhind,  Perth,  Sept.  26th      8th  1830 ;  5  Deas  and  Andenon  151. 
1860 ;  3  Irr.  613.  8  Hume  i.  140.— Alison  L  371. 
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FoEGBKT.         a  genuiue  signature  maxie  to  have  a  different  effect 
from  that  intended  by  mutilation  of  the  document. 

All  other  cases  of  fabrication,  or  vitiation  by 
erasure,  interpolation,  addition,  antedating,  and  the 
like,  are  minor  offences,  to  which  the  term  forgery,  in 
its  strict  sense,  is  not  applicable  (1). 

obiteJory"***  It  appears  still  to  be  a  question  not  definitely 
settled,  whether  to  constitute  forgery,  the  document 
must  be  obligatory.  In  the  latest  case  an  opinion 
seems  to  have  been  indicated  that  it  must  be  obli- 
gatory (2).  It  is  thought  that  this  is  not  consistent 
with  principle,  and  cannot  be  supported  by  authority. 
It  is  not  sound,  because  the  prejudice  which  may 
result  from  a  forgery,  does  not  depend  upon  the  docu- 
ment being  obligatory.  A  forged  threatening  letter, 
or  a  forged  letter  falsely  announcing  a  death,  may  pro- 
duce results  more  disastrous  than  the  mere  pecuniary 
loss  which  a  forgery  of  an  obligatory  character  is  likely 
to  occafiion.  But  there  is  no  authority  for  the  doc- 
trine. Hume  speaks  of  ''  the  felonious  making  and 
"  publishing  of  a  writing  to  the  prejudice  of  another, 
"  as  the  signed  instrument  of  a  person  who  has  not 
signed  it "  (3).  And,  again,  "  among  private  writ- 
ings it  is  not  confined  to  those  which,  like  bills, 
"  bonds,  or  bank  notes,  are  calculated  for  patrimonial 
*'  profit :  It  applies  equally  to  aU  such  forgeries  as 
"  tend  to  any  purpose  of  personal  security  or  revenge, 
"  or  other  gratification  or  advantage,  in  itself  of  a 
"  grave  and  serious  nature,  and  by  the  panel  deemed 
"  suflRciently  material  to  be  compassed  in  this  way."  This 
would  include  all  cases  except  those  in  which  the  forgery 
is  manifestly  only  of  a  jocular  nature,  not  intended,  and 
having  no  tendency  to  injure.     It  is  easy  to  suppose 

1  Hume  i.  158, 15^  160.— Simon  Court).~Ali8on  i.  884  eonira. 

Fraaer,  H.O.,  Not.  2lBt  and  Deo.  2  Henry  Imrie,  Perth,  Sept.  18th 

5th  1859  ;  8  Irv.  467  and  82  S.  J.  1863 ;  4  Irv.  485  and  36  S.  J.  3. 

148  (OpinionB  of  the  majority  of  the  8  Hume  L  140. 
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a  case  within  the  definition,  in  which  there  would  fo»q»»t. 
still  be  no  element  of  obligation.  Suppose  that,  in 
order  to  prevent  a  person  from  voting  in  an  election, 
forged  letters  in  the  names  of  relativea  announcing 
the  illness  or  death  of  members  of  the  voters'  families 
residing  at  a  distance,  were  posted  so  that  they  arrived 
the  day  before  the  election,  such  a  case  would  be 
within  Hume's  defiuition.  The  language  of  Alison 
is  less  clear  than  that  of  Hume, — "It  is  equally 
forgery  to  imitate  the  subscriptions  of  persons  to  the 
most  irregular  as  to  the  most  solemn  instruments, 
provided  the  writing  be  of  suc^  a  kind  as  was  in- 
tended to  create  an  obligation  against  the  party 
whose  subscription  is  counterfeited,  or  seriously  to 
affect  his  patrimonial  interest"  (1).  This  is  his 
general  definition,  and  in  elaborating  it  he  says,  "  for- 
"  gery  may  be  committed  of  all  writings  intended 
"  to  be  obligatory,"  &c.  But  he  immediately  adds, 
"  nay,  the  same  holds  of  the  forgery  of  writings  in- 
"  tended  to  answer  any  purpose  of  personal  security 
or  revenge,  or  any  other  gratification  or  advantage 
in  itself  of  a  grave  and  serious  nature"  (2).  As 
regards  practice,  the  indictments  in  which  the  using 
and  uttering  of  "  any  forged  writing  "  has  been  Ubelled 
are  innumerable  (3).  And  the  question  was  raised 
in  two  cases,  and  the  objection  to  the  indictment 
repelled  (4). 


« 
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1  Alison  i.  881,  882. 

8  Alison  L  883. 

8  Besides  a  large  number  of  in- 
dictments in  the  Adv.  Lib.  Coll., 
the  following  reported  cases  may 
be  referred  to,  in  all  of  which  an 
interlocutor  of  relevancy  was  pro- 
nounced. Will.  Foodie  and  John 
Campbell,  H.C.,  June  12th  1887 ;  1 
Swin.  509  and  Bell's  Notes  54.— 
Walter  H.  Smith,  H.C.,  Dec.  7th 
1840;  2  Swin.  525.— John  Neil, 
H.C.,  Jan.  18th  1845 ;  2  Broun  868. 
— Dayid  Howieton,  H.C.,  Mar.  15th 


1847;  Ark.  287.— Arch.  M'Millan, 
H.C,  Jan.  24th,  1859 ;  8  Irv.  817 
and  81  S.  J.  175.  This  case  was 
brought  before  the  whole  Court  on 
a  separate  question  of  relevancy ; 
but  no  objection  was  raised  from 
the  bar  or  by  the  Court  to  the 
major  proposition,  which  charged 
the  uttering  of  a  foiged  ''  letter  or 
•*  other  writing." 

4  John  Mliood,  Inverness,  April 
28th  1858;  8  Irv.  79  and  80S  J. 
521.— WilL  Bhind,  Perth,  Sept  26th 
1860 ;  8  Inr.  618.— In  both  these 
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TommMT.  ii  ig  uQ^  essential  that  there  should  be  any  imita- 

^^Sml^**     ^^^^  ^  handwriting.     It  is  forgery  to  sign  the  name  of 
signiiui^iiuDeof  a  person  who  cannot  write  (1),  or  the  name  of  another. 

one  who  cannot        *^  , 

^''^^  on  a  false  pretence  that  he  gave  his  authority  to  the 

antboritjto      act  (2).     It  is  also  forgery  if  a  person  sign  his  own 
name  with  the  intention  that  it  shall  pass  as  that  of 
signing  came     another  person  of  the  same  name,  or  as  that  of  a  per- 
n!une!^]ioi^|son  having  a  certain  position  or  character,  when  in 
ttSr^^***"    reality  he  has  no  such  position  (3).     Thus  it  is  foigeiy 
if  a  person  sign  his  own  name  on  a  bill,  so  as  to  make 
it  appear  to  be  the  name  of  a  person  carrying  on  busi- 
ness as  a  partner  of  a  firm,  and^  there  be  no  such 

to^°*iJ^JT   ^"^  (^)'     ^^  ^*  ^  ^^^^  ^  S^^  ^  person  to  sign 
to^oButixj  his  name  and  to  pass  it  off  as  that  of  another  person 

another  of  Mine  '  -^ 

"»°»*  of  the  same  name  (5). 

noterieftorf  ^^  ^  forgery  to  obtain  the  signature  of  a  deed  by 

by  ftiaehood.  notaiies  and  witnesses,  as  for  a  third  party,  by  false 
representationa  Here,  though  it  is  the  notaries  and 
witnesses  who  sign,  still  the  persons  who  procure  the 
signature  are  guilty,  as  they  obtain  that  which  is  not 
the  deed  of  the  party  for  whom  the  notaries  sign,  and 

ta^S£^L  ^^'^  ^*  ^  ^^  ^^^  (^)*     ^  *^®  same  principle,  it  is 
oat  mandate,      forgery  if  uotarics,  for  purposes  of  their  own,  sign  a 

Forging  names   deed  for  another  on  the  false  narrative  that  they  were 

flctitbnueeuin.  authorised  to  sign  for  him  (7),  or  if  a  notary  draw  a 

caaee  the  Court  stated  that  the  pre-  of  another  Alexander  Maddntoeh, 

yiouB  practice  supported  the  reley-  who  was  truly  the  party  in  whose 

ancy  of  such  a  charge.  favour  the  letter  was  drawn.    Lord 

1  Hume  i.  141.— Alison  I  874.  Wood's  MSS. 

2  Daniel  Taylor,  H.C.,  May  16tb  4  Jas.   Hall  and   othera,  H.C., 
1858 ;  1  Iry.  230  and  25  S.  J.  408.  July  25th  1849 ;  J.  Shaw  254. 

8  Hume  L  142,  and  note  1.— AU-  5  Jas.  Hendiy,  Aberdeen,  April 

son  1.  876.— More  a  890.— Alex.  1889 ;  Bell's  Notes  49. 

J.    P.    Menzies,    H.O.,    Feb.    5th  6  Hume  i.  148,  144,  and  oases  of 

1849;  J.  Shaw  158.— See  also  WilL  Donaldson  :  and  Watson  there.— 

Duncan  and  Alex.  Cumming,  H.C.,  Alison  i.  878. — Jas.  Dougherty  and 

March  11th  1850  ;  J.  Shaw  884.—  others,  Glasgow,  May  8d  1844 ;  2 

At  Perth,  October  1848,  Alexander  Broun  159. 

Mackintosh  was  convicted  of  for-  7  Hume  i.  148,  and  case  of  Stra- 

gery  by  indorsing  his  own  name  on  chan  and  Hunter  there.— Alison  i. 

the  back  of  a  letter  of  credit,  in-  877,  878.— An   indictment   charg- 

tending  it  to  pass  for  the  signature  ing  a  notary  with   the  crime  of 


FALSEHOOD. 


83 


deed  relating  a  seisin  of  lands  which  he  never  gave^ 
and  append  imaginary  names  to  it  as  witnesses  (1). 
It  is  forgery  if  a  messenger  draw  up  a  false  execution, 
and  write  the  name  of  a  witness,  or  pretended  witness, 
at  the  bottom  of  it  (2) ;  or  if  a  person,  having  a  reason 
to  antedate  a  deed,  put  in  names  of  pretended 
witnesses  (3).  Indeed,  it  can  scarcely  be  doubted 
that  the  mere  adhibiting  of  false  signatures  of  wit- 
nesses to  a  document  otherwise  exceptionable,  whether 
by  the  granter  or  any  one  else,  is  forgery.  For  the 
using  of  that  deed  as  valid  is  fraudulent,  and  it  is 
injurious  that  a  deed  be  passed  off  as  binding,  which, 
if  the  truth  were  known,  would  be  held  null  (4). 

It  follows  from  what  has  been  already  said,  that  it 
is  forgery  to  put  a  fictitious  name  to  a  deed  (5),  or  the 
name  of  a  dead  person  (6). 


FOBQKXT. 


If  eNenger  forg- 
ing Bignatora  to 
ezeci^oii. 


False  stgnatores 
of  Inftrninentary 
witnesBea. 


Ff  ctitions  ttib- 
•eription. 

Forging  sab- 
acription  of 
perwndead. 


foi^ery  by  sigiiing  and  uttering  a 
document  in  the  oircumstances 
above  described,  was  raised  some 
years  ago.  (Will.  Galloway,  Perth, 
April  23d  1857 ;  Indictment  Ady. 
Lib.  Coll.)  The  case  was  certified 
to  the  High  Court,  but  was  not 
proceeded  with  by  the  Grown. 
The  following  entry  occurs  in  Lord 
Ivory's  MSS.  :--"We  thought  it 
"  right  to  certify,  without  indicat- 
"ing  any  opinion."  The  novelty 
of  the  point  seems,  therefore,  to 
have  been  the  ground  of  certi' 
fication,  not  any  doubt  of  the 
relevancy. 

1  Hume  L  li6.-^Aliaon  L  880, 
881. 

2  WilL  Brown,  H.O.,  Dec.  4th 
1839 ;  2  Swin.  478  and  BeU's  Notes 
61. 

8  Hume  I  145,  146.'-Ali8on  i. 
881. — In  the  case  of  Simon  Eraser, 
H.C.,  Nov.  21st  and  Dea  5th  1859 ; 
8  Irv.  467  and  82  S.  J.  148 ;  the 
Lord  Justice  Clerk  Inglis  observed : 
**  — ^Where  therefore  the  Act  makes 
"  legal  subscription  necessary,  and 
**  where  that  subscription  is  charged 
"as  being  forged,  and  as  having 
**  been  forged  by  the  panel,  and 


4t 


uttered  by  him,  I  can  conceive 
"  nothing  answering  better  to  the 
"  crime  of  forgery. " 

4  Hume  L  145. — ^Alison  i.  881. — 
Michael  Steadman,  H.C.,  Feb.  27th 
1854 ;  1  Irv.  869  (Lord  Cockbum's 
opinion). — Simon  Fraser,  H.C.,  Dee. 
5th  1859 ;  8  Irv.  467  and  82  8.  J. 
148  (  Lord  Justice  Clerk's  opinion 
as  quoted  tupra). 

5  Hume  i.  142,  and  case  of  For- 
rester in  note  2. — ^i.  143. — The  point 
seems  to  have  been  undecided  when 
Baron  Hume  wrote. — ^Alison  i.  874, 
875.— Moore  ii.  d90.~JaB.  Hall  and 
others,  H.C.,  July  25th  1849 ;  J. 
Shaw  254  (Lord  Justice  Clerk 
Hope's  charge.) — ^The  other  cases 
in  the  books  illustrative  of  this 
point  are  too  numerous  for  quota- 
tion. In  the  case  of  Andrew  Ovens, 
H.C.,  Nov.  24th  1828,  the  Lord 
Justice  Clerk  Boyle,  in  pronounc- 
ing sentence,  said,  ''  that  it  ought 
''  to  be  known  that  if  persons  put 
"  fictitious  names  of  fictitious  indi- 
"viduals  or  firms  on  bills  and 
''  passed  them,  they  were  guilty  of 
"forgery."    Lord  Wood's  MSS. 

6  Jas.  Aitchiaon,  July  Ist  1888 ; 
Bell's  Notes  56. 
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FoKQtBT.  Where  the  forgery  is  of  a  sutecription,  it  need  not 

TnitiAiaorintfk.  ]^  complete,  but  may  be  of  a  signature  by  initials 
only  (1),  or  even  by  mark,  and  it  is  immaterial 
whether  the  person's  usual  mode  of  signature  was  in 
either  of  these  ways  or  not  (2).  It  has  not  been 
decided  whether  the  making  of  the  mark  is  sufficient. 
In  the  cases  that  have  occurred,  the  accused  was 
charged  with  also  writing  the  words  round  the  mark. 
But  these  words  are  part  of  the  body  of  the  deed,  and 
there  seems  no  reason  why  the  addition  of  the  false 
mark  should  not  be  held  to  be  forgery.  Suppose  a  John 
Brown,  who  cannot  write,  has  got  a  document  written 
for  him,  including  the  words  "  John  Brown,  his  mark," 
and  has  put  it  aside  without  placing  his  mark  upon 
it,  either  from  having  changed  his  mind,  or  from  there 
being  some  reason  for  delay,  and  that  some  one  were 
to  add  the  mark,  and  use  the  writing,  it  is  thought 
that  this  would  be  forgery.  In  one  case,  the  adhibit- 
ing of  the  mark  alone  seems  to  have  been  charged  as 
forgery,  and  the  writing  of  the  words  round  it  stated 
as  part  of  the  narrative  of  the  res  gestae  (3). 

ArtMeiaiiy  A  falsc  uso  of  a  genuine  signature  may  be  forgery. 

gen^efi^  It  is  forgery  to  cut  off  a  genuine  signature  from  one 
deed,  and  after  affixing  it  to  another,  to  attempt  to 

y'***S5e!**°^  pass  the  second  deed  off  as  genuine  ;  also,  to  write  on 
the  space  above  a  genuine  subscription  without  the 
authority  of  the  person  whose  signature  it  is,  and  then 
to  pass  off  the  paper  as  his  deed  (4).  But  it  is  not 
forgery  to  write  what  the  person  who  signed  intended 
or  understood  was  to  be  written,  even  though  what  is 

1   Alex.    Humphreys   or   Alex-  8  Bob.   Gillies,  H.C.,  May  23d 

under,    H.C.,    April    29th    1839;  1881 ;  Bell's  Notes  50. 

Bell's  Notes,  50.  4  Hume  i.  145,  and  case  of  Halli- 

8  Duncan  Cattanach,  H.C.,  May  day  and  others  there  (and  in  Ap- 

27th  1840 ;  2  Swin.  505  and  Bell's  pendix  vol.  ii.  522),  and  cases  of 

Notes    51. — Archibald     McMillan,  Forbes  in  note  a  and  Binning  in 

H.O.,  Jan.  24th  1859 ;  8  Irr.  817  note  2.— Alison  i.  879,  880.— More 

and  81  S.  J.  175.  vL  800.— Rob.   Brown,  Ayr,  Sept. 

1838;  BeU's  Notes  51. 
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written  be    falsehood   (1)  ;  or  to  fill  up  a  bill-stamp,  FoaoMT. 
signed  blank,  for  the  stamp  is  a  sufficient  mandate  to  JJf J®Jf*^*® 
fill  it  up  with  such  a  sum  as  its  stamp  will  cover  (2).  ^^  ■'*"?• 
But  it  may  be  forgery  so  to  mutilate  a  bill  by  cutting 
part  of  it  off  that  the  obligation  implied  in  a  genuine 
signature   which   is  attached    to    it,    is  substantially 
changed  (3). 

It  may  be  mentioned  here,  that  it  is  common  to  Minor  forgeries 

.  •I*!/*  •  1  1  1   somctliiiot  pro* 

prosecute  cases  m  which  forgeries  are  made  and  used,  aecotedu  fraud, 
under  the  lower  denominations  of  falsehood  and  fraud, 
where  the  fraud  is  not  heinous. 

IL  Falsehoods  bt  the  use  of  writ,  which  are  mwoh  fam»- 
LESS  heinous  than  FORGERiEa — Such  are  false  seisins 
by  notaries  (4),  returns  by  messengers  of  executions  g^j^j^,^ 
setting  forth  proceedings  which  never  took  place  (5),  Executions, 
signatures  to  executions  by  witnesses  who  were   not 
present  (6),  or  false  certificates  of  marriage  by  clergy-  P^^'^^^^^tJiSri- 
men,  or  of  banns  by  session-clerks  (7).     Although,  in««e- 
such   cases,   where   there   is   no   false  signature,   the 
crime  is  not  forgery,  still  the  use  of  them  is  crimi- 
nal (8). 

To  antedate  a  deed  for  a  fraudulent  purpose  (9),  orA^^tin« 
to  serve  a  pretended  copy  of  a  summons,  there  being  Pretended  copy 
no  such  summons  m  existence  (10)  ;  or  to  use  fabri- 
cated   letters,   certificates,^  or    the    like,    though    not 
signed,  being  written  in  the  third  person,  e,g.,  "  Mr  Letters  written 
''  Brown  begs  to  recommend  the  bearer  as  a  deserving  penon. 


1  Simon  Fraser,  H.C.,  Not.  21st 
and  Dec.  5th  1859 ;  B  Irv.  467  and 
82  S.  J.  14S. 

8  Aliflon  i.  379,  Z80. 

8  See  Thomas  Forgan,  InTemess, 
April  25th  1871 ;  2  Couper  30  and 
43  S.  J.  427  and  8  S.  L.  R.  493. 

4  Home  i.  158,  159,  referring  to 
1540,  o.  80,  and  to  the  cases  of 
Innes :  Cook :  Norval :  and  Mos- 
crop. 

6  Hume  i  158,  and  case  of  Stra- 
ohaa  there. 


6  Hume  i  160. 

7  Hume  i  162;,  and  oases  of 
Robertson  and  Pearson :  and  Craig 
in  note  1. — See  also  Darid  Gibson, 
H.C.,  May  18th  1848 ;  Ark.  489. 
(Indictment.) 

8  Simon  Fraser,  H.C.,  Nor.  21st 
and  Deo.  5th  1859 ;  3  Inr.  467  and 
32  8.  J.  148. 

9  Hume  L  160,  161,  and  oases  of 
Belaehes :  and  Mathie  there. 

10  John  Smith,  H.C.,  Dec  2l8t 
1852;  1  Irv.  125 and 25 S.  J.  176. 
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HlirOB  VAUB- 
HOOD8  BT  WRIT. 

Flash  notes. 


UTTERnro. 


Uttering  alone 
is  a  crime. 


Any  use  is 
uttering. 


Bat  gluing  for 
preservation  is 
not. 

Presenting 
dieqae. 


Posting  writ 


"  object  of  charity"  (1);  or  to  pass  off  fictitions  bank- 
notes, though  there  be  no  signatures  upon  them  (2)^ 
are  all  criminal  acts. 

As  regards  both  classes  of  false  writings,  it  is  essen- 
tial to  the  completion  of  the  crime  of  falsehood  (except 
in  certain  statutory  cases),  that  the  writing  be  feloni- 
ously used  as  genuine  (3).  In  practice  the  forgery 
or  falsehood  and  the  uttering  are  charged  separately, 
but  this  is  only  to  provide  for  the  case  of  the  utter- 
ing alone  being  proved  (4)  ;  felonious  uttering  being 
sufficient  to  constitute  guilt,  though  the  origin  of  the 
forgery  be  unknown  (5). 

The  uttering  is  complete  by  any  attempt  to  use 
the  document,  however  unsuccessful,  or  however  soon 
it  is  withdrawn  (6).  Merely  giving  it  to  another  for 
preservation,  or  to  look  at,  is  not  uttering  (7).  But 
to  offer  a  cheque  for  payment,  or  a  bill  to  be  dis- 
counted, either  personally  or  by  another  hand  (8), 
or  to  dispatch  the  writing  by  post  (9),  or  to 
register  it  either  for  diligence,  or  in  any  case  where 


1  Hume  L  174,  cases  of  Branan 
and  others  :  and  Brown  in  note  1. 
^Alison  i.  866,  367,  and  case  of 
fliU  there. — Robert  Barclay,  Nov. 
8th  1883  ;  BeU's  Notes  49. 

2  Alex.  Lindsay  and  Rob. 
Struthers,  H.C.,  Nov.  19th  1888 ;  2 
Swin.  198  and  Bell's  Notes  64. 

8  Hume  l  148,  and  case  of  Ram- 
say and  Roy  in  note  8.— i.  164.— 
Alison  L  401,  402,  and  cases  of  An- 
derson :  and  Devlin  there.  — Geo. 
8.  Edwards,  Aberdeen,  Nov.  19th 
1827 ;  Shaw  194. 

4  Hume  i.  149,  160.— Whether 
this  practice  is  strictly  logical  may 
be  doubted. 

6  Hume  i.  166,  166,  and  case 
of  M'Haffee  there,  and  cases  of 
M^Cuillin:  Bell:  M'Neil  and 
O^Neil :  Hughan :  Wood  or  Woods: 
M'Dougal :  Macneil  and  Mackay  : 
and  Wilson  or  Moore  in  note  2. — 
Alison  i.  398. 

6  Act  1621,  c  22.— Hume  i.  168, 


164,  and  cases  of  Mitchell :  Sloan  : 
and  Heck  or  Affleck  in  note  1. — 
Alison  L  402,  403. 

7  See  the  case  of  John  Reid, 
Sept.  23d  1841 ;  Bell's  Notes  68, 
where  a  person  having  forged 
another's  name  as  joint  acceptor 
on  a  bill-stamp,  handed  it  to  a 
third  party,  only  in  order  that  he 
might  sign  as  drawer  and  endorser, 
and  where  the  indictment  was 
withdrawn,  and  a  new  one  served, 
in  which  this  proceeding  was  only 
set  forth  as  part  of  the  narrative. 
— See  also  John  Allan,  Perth,  April 
16th  1834 ;  6  S.  J.  321. 

8  John  Reid,  H.C.,  Jan.  8th  1842 ; 
1  Broun  21  and  Bell's  Notes  67. 

9  Will.  Harvey,  H.C.,  Feb.  22d 
1836;  13  Shaw's  Session  Cases 
1170  and  BeU's  Notes  67.— Will. 
Jeffrey,  H.C.,  May  16th  1842 ;  1 
Broun  837.  — John  Smith,  H.C., 
Jan.  16th  1871 ;  2  Couper  1  and  43 
3.  J.  226  and  8  S.  L.  R.  331. 
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re^tration   is   required   by   law   to   give    effect   to  pttbbi»q. 
the  deed,  completes  the  crime.      It  has    not  been  ^•«**''*''°°- 
decided  whether  registration  for  preservation  consti- 
tutes uttering  (1). 

It  is  uttering  to  present  a  blank  bill  stamp  wi^^JJ^'J^^'S 
forged  signatures  upon  it,  that  the  person  to  whom'or««daign«ture. 
it  is  delivered  may  fill  up  and  discount  the  bill,  or 
keep  it  as  a  security  (2).  But  it  has  not  been  decided 
whether  the  crime  is  complete  if  it  be  merely  handed 
to  another  to  be  written  out  (8) ;  and  it  is  difficult  to 
see  how  this  alone  could  complete  the  crime. 

The  uttering  is  complete  if  the  writ  be  placed  in  Deed  placed  in 
another  s  repositones,  and  after  his  decease  the  person  tories  to  be  used 
who  placed  it  there  allow  it  to  be  used  as  a  genuine 
deed  (4),  or  if  it  be  produced  in  a  judicial  process,  ^^c^nj 
whether  this  be  done  by  the  party  interested,  or  by 
any  one  instructed  by  him  (5).     It  is  common  for  thefOTgerempioy- 

Y  .  log  innocent 

guilty  party  to  employ  an  innocent  person  to  utter,  pe»on  to  utter, 
as  by  sending  hiin  to  cash  a  forged  cheque,  or  to 
change   a   false  note.      In  all   the  cases  that  have 
occurred,  the  document  was  presented  by  the  innocent 
agent,  and  accordingly  the  presentation  has  been  set 
forth   as  part  of  the  narrative  of  the   uttering  (6). 
But  should  the  case  arise  of  the  innocent  person  t^^i'^g^'g^JS^^hen* 
stopped  before  he  has  actually  presented  it,  or  I'^ii^g'^^'JJJcSj?*®* 
suspicious  and  handing  it  over  to  the  authorities,  it  isp«w»- 
thought  that  the  giving  of  the  forgery  to  the  innocent 
person    would    be    held    a    sufficient   uttering    (7). 


1  Hume  i.  154. — ^Alison  L  403. — 
More  ii.  890. 

2  Michael  Steedman,  H.C.,  Feb. 
27th  1854;  1  Irv  860.  -John  Potter, 
Stirlmg,  April  11th  1854;  1  Try.  458. 
James  Alexander,  InvemesSi  Sept. 
26th  1865  (uni«ported). 

8  Case  of  Steedman,  supm, 

4  James  Shepherd,  Perth,  April 

26th  1842 ;  1  Broun  325  and  BeU's 

Notes  58. 
6  Francis  Adams,  H.C.,  Sept.  Ist 


1820;  Shaw  21.— Jas.  Bonella, 
H.C..  Feb.  18th  1843 ;  1  Broun  517 
and  Bell's  Notes.  59. 

6  Jas.  Aitchison,  Jan.  26th  1835 ; 
Bell's  Notes  57. 

7  Mr  Bell,  in  his  notes,  p.  57, 
quotes  a  case — Bob.  Meldrum  and 
Catherine  Reid,  May  8th  1838— as 
tending  to  show  that  a  forger  may 
utter  to  an  accomplice  who  is  in 
the  knowledge  of  the  deed  being 
forged.    But  this  is  plainly  incor- 
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UTTKBnre.  Whether  the  giving  or  posting  of  the  false  writ  to 
to beprodnSd  ®^  agent,  to  be  produced  in  a  judicial  proceeding,  be 
inconrt.  euough,  is  a  more   difficult  question,   and   it  would 

appear  must  be  answered  in  the  negative  (1) ;  as  an 
agent  is  held  to  be  the  party  himself,  and  therefore 
until  he  acts  upon  his  instructions,  there  is  no  utter- 
ing. 
Document  miirt  ^^  uttering  the  writ  must  be  put  out  of  the  pos- 
JSieMiwL*'  session  of  the  delinquent.  Where  a  person  in 
handing  a  bill  to  another,  let  it  fall  to  the  ground, 
and  was  apprehended  before  it  could  be  taken  up, 
the  uttering  was  held  incomplete  (2). 

The  uttering  must  be  with  fraudulent  intent  (3). 
Gtoperaonwho  A  nico  question  was  raised  in  one  case  (4),  whether 

had  anthority  to  ^  t        •         7         xa  •  j  j. 

sign,  feionioodj  a  porsou  CEU  felomously  utter  as  genuine  a  document 
Mgennine?^  which  he  has  attached  another  person's  signature, 
but  with  that  person's  authority,  he  intending  to 
induce  the  person  to  whom  it  is  uttered  to  receive  it 
as  having  the  genuine  signature  of  the  mandant  upon 
it  Lord  Cockbum's  MSS.  contain  the  following 
note  : — "  But  if  the  jury  believe  that  both  (5)  gave 
**  authority,   was   it  a  criminal   uttering   quoad    the 

rect.  Criminal  uttering  of  a  foiigery  1  Franois  AdamB,  Sept.  1st  1820 ; 

is  uttering  as  getmiiie,  which   is  Shaw    21. — Alex.    BaHlie,    March 

quite  inapplicable  in  the  case  of  an  14th  1825 ;  Shaw  181. — Geo.  Wilson 

aocomplice.      See     John    Home,  junr.,  Aberdeen,  May  1st  1861 ;  4 

H.C.,  July  14th  1814  ;  Hume  i.  150  Irr.  42. —Alison  L  403,  404  coiUra, 

note  1,  where  it  was  decided  that  Sir  Archibald  Alison's  statement  of 

rending  forged  notes  to  an  acoom-  the  cases  of  Adams  and  Baillie  is 

pHce  at  an  under  value  was  not  not  quite  borne  out  by  the  reports 

uttering.     It  is  true  that  in  an  as  given  by  Hume  and  Shaw.    He 

early  case  some  views  appear  to  also  erroneously  states  the  case  of 

have  been  expressed  in  accordance  Baillie  to  be  unreported, 

with  that  maintained  by  Mr  Bell  2  Alison  i.  402,  case  of  Devlin 

(case  of  Bell  and  Mortimer,  H.O.,  there. 

July  21st  and  22d  1800  ;  Burnett  8  Will  Waiters,  Inverness,  Sept. 

188,  189,  and  Appendix  viii.  and  28d  1836 ;  1  Swin.  273  and  Bell's 

Hume  L  150  note  1).  But  the  opin-  Notes  58. 

ions  of  the  judges  in  that  case,  in  4  David  Boss,  Inverness,  April 

90  far  as  they  held  that  giving  a  18th  1844  ;  (Lord  Cockbum's  MSS.) 

forgery  to  an  accomplice  could  con-  6  There  were  two  persons  who 

stitute  uttering,  were  oveiruled  by  were  said  to  have  given  authority 

the  case  of  Home.  to  sign. 
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'  Bank,  which  relied  on  the  names  being  genuine  ?  ^"""'^- 
'  I  told  the   jury  that   if    they  believed  that  the 
'  prisoner  had  mistaken  his  rights  and  his  duty,  and 
'/  said   nothing  to   the   Bank    innocently,   then  they 

*  could  not  convict ;  but  that  if  they  thought  that  he 

*  was  consciously  misleading  the  Bank,  then  his  having 
'  signed  their  names  by  their  permission,  was  no 
'  defence." 

Although  there  must  be  a  fraudulent  intent,  the 
uttering  need  not  have  the  immediate  effect  of  injur- 
ing another.  Uttering  by  posting  a  letter  containing  posting  letter 
a  false  writ,  is  complete,  though  the  letter  never  reach  Srgeiy."* 
the  addressee  (1),  or  though  the  person  to  whom  it  is 
addressed  does  not  use  it  (2).  It  might  be  a  relevant 
defence  that  the  sending  of  the  document  was  for  pre- 
servation, and  not  that  it  might  be  used,  but  the 
burden  of  proof  of  this  would  be  on  the  accused. 

Lastly,  it  is  not  necessary  that  the  writing  should  be  Purpose  for 

which  f  orffcnr 

uttered  for  a  purpose  similar  to  that  for  which  adocu-osedofno 
ment  such  as  it  purports  to  be,  is  ordinarily  used. 
In  the  case  already  noticed,  of  a  forged  diploma  being 
used  to  disprove  a  charge  of  perjury,  the  objection 
that  this  use  was  not  germane  to  the  plain  intent  of 
the  instrument,  and  that  therefore  it  was  not  the 
uttering  of  a  forgery,  was  repelled  (3).  Again,  a  bill 
was  held  uttered  by  being  used  to  enable  a  creditor 
to  concur  with  the  accused  in  applying  for  seques- 
tration (4). 

IIL  There  are  numberless  cases  of  firaud  and  cheat-  fraud  am> 

CBXATIMO. 

ing  which  fall  under  the  general  names  of  Falsehood 


1  Will  Hervey,  H.C.,  Feb.  22d 
1835 ;  18  Shaw's  Session  Coses  1170 
and  BeU's  Notes  57.— WilL  Jeffrey, 
H.C.,  May  16th  1842 ;  1  Broun  887 
and  Bell's  Notes  57.— Daniel  Taylor, 
H.C.,  May  16th  1858;  1  Irv.  280 
and  25  S.  J.  403  (Lord  Cockbum'e 
opinion.) 


2  John  Smith,  H.C.,  Jan.  16th 
1871 ;  2  Couper  1  and  43  S.  J.  225 
and  8  S.  L.  B.  881. 

8  Jas.  Myles,  H.C.,  Jan.  7th  1848; 
Ark.  400. 

4  Jas.  BoneUa,  H.C.,  Feb.  18th 
1848  ;  1  Broun  517  and  Bell's 
Notes  59. 
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FRAUD. 


Fraud  Aim 

CHKATDTO. 


Pretendlnf^:  to 
have  ofRcial 
character. 


Personating 
another. 


and  Fraud,  or  of  Falsehood,  Fraud,  and  Wilful  Im- 
position. 

Pretending  to  have  an  official  character  is  criminal. 
Convictions  have  taken  place  for  pretending  to  be  a 
notary  (1), — ^a  clergyman  (2), — an  exciseman  (3), — a 
tax-gatherer  (4),  and  a  sheriff-officer  (5).  An  official 
under  suspension  acts  criminally  if  he  pretend  to  be 
able  to  fulfil  his  office  (6). 

It  is  criminal  to  personate  another  for  any  purpose 
of  advantage,  6.^.,  personating  another  before  a  court 
of  justice  (7) ;  or  personating  a  tradesman  to  get 
goods  (8) ;  or  personating  the  owner  of  goods  to  get 
delivery  from  the  custodier  (9). 
Assuming  ajhar-  It  is  Criminal  for  a  purpose  of  advantage  to  assume 
a  character,  though  not  official,  or  that  of  a  known 
person :  e,g,  to  pretend  to  be  a  collector  for  a  public 
office  or  charity  (10) ;  or  to  be  the  agent,  or  house- 
keeper, or  servant  of  a  person  in  order  to  get 
goods  (11)  ;  or  a  messenger  sent  by  the  owner  of  goods 
to  get  possession  from  the  custodier  (12)  ;  or  to  pre- 
tend to  be  a  farmer  in  order  to  deceive  into  the  belief 


acter  or  poaition. 


1  Hume  i.  159  and  case  of  Mar- 
joribanks  there. 

2  Hume  i.  172  and  case  of  Craig- 
head there. 

8  Hume  L  172  and  case  of  Beid 
in  note  2. — Aliaon  i.  863. 

4  Will.  Cruickshank,  Perth,  Nov. 
80th  1829;  Shaw  227  and  Bell's 
Notes  17. 

6  Donald  Maolnnes  and  Malcolm 
Macpherson,  Inverness)  April  25th 
1836 ;  1  Swm.  198. 

6  Rob.  Millar,  H.C.,  Mar.  15th 
1843 ;  1  Broun  529  and  Bell's  Notes 
65. 

7  John  Rae  and  Andrew  Little, 
Ayr,  Sept  10th  1845 ;  2  Broun  476. 
An  Act  has  been  passed  recently 
to  make  this  a  crime,  87  &  88  Vict, 
o.  36,  but  such  an  enactment  was 
quite  unnecessary  for  Scotland. 


8  Hume  i.  176  and  case  of  Clerk 
there. 

9  Sam.  Michael,  H.C.,  Dec.  26th 
1842 ;  1  Broun  472  and  Bell's  Notes 
8. — Henry  Hardinge  and  Lucinda 
Edgar  or  Hardinge,  H.C.,  Mar.  2d 
1863 ;  4  Inr.  347  and  35  S.  J.  803. 

10  Will.  Cruikshank,  Nov.  30th 
1829 ;  Shaw  227  and  Bell's  Notesl7. 

11  Hume  i.  174,  case  of  Hamilton 
in  note  1. — Burnett  170,  case  of 
Fraser  there. — Alison  i.  364,  365, 
case  of  Scott  there. — Geo.  Walker, 
Jedburgh,  April  1839 ;  Bell's  Notes 
64. 

12  Hume  i.  174,  case  of  Haryey  in 
note  1.  —  Alison  i.  364.  -^  Henry 
Hardinge  and  Lucinda  Edgar  or 
Hardinge,  H.C.,  March  2nd  1863 ; 
4  Irv.  347  and  35  S.  J.  803. 
{NotA,  this  was  held  to  be  relevantly 
charged  as  theft.) 
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CHSATINO. 


that  horses  offered  for  sale  are  sound  (1)  ;  or  to  pre-^]^ 
tend  to  he  a  pensioner,  in  order  to  obtain  payment  of 
a  pension  (2) — or  to  get  credit  (3) ;  or  to  pass  one's- 
self  off  as  a  person  of  means  and  position,  to  get  credit 
or  advances  (4) — or  as  a  person  of  influence,  to  obtain 
money  on  pretence  of  getting  a  situation  for  an- 
other (5) ;  or  as  a  person  appointed  by  a  society  as 
inspector  of  schools,  to  obtain  board  and  lodging, 
loans,  &c.  (6)  ;  or  as  a  friend  of  a  person's  relations 
abroad,  to  obtain  money  on  the  pretext  of  having 
brought  presents  from  them,  the  freight  of  which  had 
to  be  paid  (7). 

Telling  false  stories  to  excite  compassion  (8),  or  Falsehoods  to 
imposing  on  the  simple  by  pretending  to  tell  fortunes,  sion. 

aj.i-1-xi  ix  Fortune  telling. 

or  to  teach  now  to  make  money  or  recover  lost  pro- 
perty by  enchantments  (9),  are  common  modes  of 
cheating.  Cardsharping  falls  under  this  denomina- cardsharping. 
tion.  A  case  has  occurred  where  confederates  acted 
as  if  they  did  not  know  each  other,  and  got  money  in 
a  railway  carriage,  by  one  of  them  pretending  to  have 
lost  money  to  the  other  at  cards,  and  begging  a  loan 
to  enable  him  to  recover  his  losses  (10).  Cases  have 
occurred  of  apprentices  obtaining  bounty  when  enlist- Pai^hood  *« 
ing  on  the  £alse  statement  that  they  were  not  appren- 
tices (11),  and  of  men  labouring  imder  disqualifying 

1  Hood  V.  Young,  H.C.,  June  6  Hume  i.  174,  case  of  Douglas  in 

10th  1853 ;  1  Jrv.  236  and  25  S.  J.  note  1.— Alison  i.  364. 

446.  6  Hume  i.  174^  case  of  Campbell 

3  Hume  L  172,  case  of  Beaton  in  note  1. — Alison  i.  365. 

and  Maodonald  in  note  2. — ^L  174,  7  Hume  i.  172,  case  of  Graham 

case  of  Gillies  in  note  1.  there. 

8  Rob.  Meldrum  and  Oatherine  8  Hume  i.  174t  case  of  Rickaly 

Reid,  H.C.,  May  8th  1838 ;  2  Swin.  in  note  1.— Alison  i  865.  % 

117  and  Bell's  Notes  64.  9  Burnett  173,  case  of  Warren 

4  Hume  i.  174,  case  of  Eirby  there. — Hume  i.  174,  case  of  Hut- 
in  note  1. — ^i.  173,  case  of  Hall  chison  or  Arrol  in  Note  1. — Alison 
there.— Alison  i.  863,  364.— Thos.  i.  363,  364.— See  also  9  George  ii. 
R.  McGregor,  and  Geo.  Inglis,  H.C.,  c.  6. 

March  16th  1846 ;  Ark.  49.— Adolf  10  Will  Clark  and  others,  Aber- 

Kronacher,  H.C.,  June  2l8t  1852 ;      deen,  May  3rd  1859 ;  8  Inr.  409. 
1  Irr.  62.  11  Hume  i.  174,  case  of  Munro  k 

Macfarlane  in  note  1. — Alison  i.  364. 
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Fraxtd  Ain> 
CHBATnro. 


Obtaining 
another's  letter. 


Orercharglng 
postage. 


Obtaining  goods 
with  Intention 
not  to  {Miy. 


Supplying  highl  J 

adulterated 

article. 


Fhidng  false 
boms  on  cattle. 


diseases  swearing  they  were  healthy  in  order  to  get 
bounty  on  enlistment  (1). 

Many  other  cases  of  fraud  have  occiured,  where 
there  was  no  assumption  of  a  false  character,  such  as 
a  person  obtaining  a  letter  addressed  to  another  on 
pretence  that  he  would  deliver  it,  and  opening  it  (2) ; 
charging  more  than  the  proper  postage  on  letters,  and 
appropriating  the  overcharge  (3)  ;  and  falsely  accusing 
another  to  the  authorities  as  guilty  of  a  crime  (4). 

This  may  suffice  to  illustrate  the  cases  of  this  class, 
which  depend  on  false  representations  directly  made. 
But  there  are  others  in  which  there  is  no  spoken  or 
written  falsehood.  It  is  a  crime  to  obtain  goods  or 
credit  for  board  and  lodging,  with  the  preconceived 
intention  not  to  pay  for  them,  though  no  false  induce- 
ment have  been  held  out  (5),  and  stamped  obligations 
to  pay  have  been  granted  (6).  Passing  off  as  genuine 
an  article  which  is  not  so  is  also  criminal ;  e,g. :  If  a 
person  undertake  to  supply  an  article  according  to 
sample,  or  an  article  which  has  been  inspected,  and 
intentionally  send  a  totally  different  thing,  or  an 
adulterated  mixture  (7).  It  has  been  held  criminal 
to  win  prizes  at  a  cattle  show,  by  inflating  the  skins 


1  Hume  L  174,  case  of  Kiimaird 
in  note  1. — Alison  i  864. 

2  Hume  i.  174,  case  of  Borland  in 
note  1. — Alison  i  267,  368,  and  case 
of  Morrison  there. 

8  Hume  i.  174,  case  of  M'Nab  in 
note  1. — See  also  John  Beeyes, 
Glasgow,  Sept.  22nd  1848 ;  1  Broun 
612,  where  a  post  office  seryant 
altered  the  addresses  of  letters  by 
substituting  "via  Falmouth"  for 
'*  per  Overland  Mail,"  and  appro- 
priated the  difference  between  the 
postages^ 

4  Elliot  Millar,  Jedburgh,  Sept. 
17th  1847 ;  Ark.  855.  This  offence, 
as  being  of  the  nature  of  a  personal 
injury,  will  be  noticed  specially 
afterwards. 


6  Jas.  Smith,  Aberdeen,  April 
18th  1839 ;  2  Swin.  846  and  Bell's 
Notes  64. —Jas.  and  Rob.  M'lntosh, 
H.C.,  January  29th  1840 ;  2  Swin. 
511  and  Bell's  Notes  65.-John 
Harkins  or  Harkisson,  Glasgow, 
Sept.  22nd  1842 ;  1  Broun  420.^ 
Jas.  Hall  and  others,  H.C.,  July 
25th  1849;  J.  Shaw  254.— Adolf 
Kronacher,  H.C.,  June  21st  1852 ;  1 
Irv.  62— Will.  E.  Bradbury,  H.C., 
July  28th  1872 ;  2  Couper  811  and 
45  B.  J.  1.— Alison  i.  362  contra, 

6  William  Rodger,  H.C.,  June 
8th  1868 ;  1  Couper  76. 

7  Hume  L  178,  case  of  Macfarlane 
there. — Alex.  Bannatyne,  Glasgow, 
Sept.  29th  1847 ;  Ark.  861. 
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&3 


of  cattle,  and  affixing  false  horns  to  them  (1).     And  ^^^^ 
where  a  person  tried  to  prevent  the  enforcement  of  aR^^^gflctitioas 
judicial  decree  for  payment,  by  raising  a  summons  in  ■'™™*>°^ 
a  fictitious  name,  and  on  a  fJEiIse  narrative,  against  the 
person  holding  the  decree,  and  procuring  the  arrest- 
ment of  the  sum  due  under  the  decree  in  his  own 
hands,  he  was  held  properly  charged  with  falsehood 
and  fraud  (2). 

Any  vitiation  of  an  existing  and  genuine  deed  invitutionofdeed. 
any  essential  part,  to  the  prejudice  of  the  interests 
of  others,   iB  a  highly  criminal   offence  (3).     If  an 
obligation  by  John  Brown  for  £20  is  changed  into  one 
for  £200  by  the  addition  of  an  0,  or  the  date  1850 
altered  to  1859  by  adding  a  stroke,  that  which  was 
really  signed  by  John  Brown  becomes  a  document 
setting:  forth  a  falsehood  (4).     It  is  a  crime  to  fill  Fnung  in  testing 
in  a  testing  clause  with  a  false  date  (5).     And  the  date. 
same  holds  of  erasing  a  material  portion  of  a  deed.  Erasing. 
e,g.,  scratching  out  a  figure  so  as  to  make  200  into  {h^!ril^^p^^' 
20.     It  is  also  a  crime  if  the  writer  of  a  deed  secretly '*"*'* 


1  Jas.  Paton,  Ayr,  Sept.  22iid 
1858 ;  8  IiT.  a08. 

2  Geo.  Eippen,  H.C.,  Not.  6th 
1849 ;  J.  Shaw  276. 

8  Hume  i.  160, 161,  and  cases  of 
Aitken :  and  Dunbar :  and  Leatoh 
there. — ^i.  160,  case  of  lindsay  and 
others  in  note  2. — ^i.  161,  case  of 
Falconer  in  note  1.  —Simon  Fraser, 
H.C.,  Not.  2l8t  and  Deo.  5th  1857 ; 
8  IrT.  467  and  82  8.  J.  148, 
(Lord  Justice  General  M'Neil's  and 
Lord  NeaTce'  opinions).  Sir  Archi- 
bald Alison  (L  884,)  incorrectly 
states  this  as  falling  properly  under 
the  denomination  of  forgery.  It 
would  appear  that  such  o£Fences 
haTO  been  prosecuted  as  forgery. 
(See  Simon  Fraser,  supra,  Lord  Deas' 
opinion).  But  it  is  important  to  keep 
in  Tiew  the  true  distinction  which 
exists  between  such  cases  and 
the  forgery  or  fabrication  of  false 
writs.     Where  a  person  oommits 


fabrication  or  forgery,  that  is  perse 
no  offence.  It  is  wholly  his  own 
and  within  his  own  power,  and  it  is 
only  when  he  utters  it  that  he  is 
guilty  of  an  indictable  crime.  But 
in  most  cases  of  Titiation  of  an  exist- 
ing document,  no  uttering  is  neces- 
sary. The  wilful  Titiation  is  of 
itself  an  OTcrt  act  of  fraud.  The 
operation  is  performed  upon  a  thing 
already  practically  existing,  and  for 
a  fraudulent  purpose.  There  is  no 
locus  pcmitentUB  as  in  the  case  of  a 
fabrication  or  a  forgery,  where 
practically  as  regards  all  other  per- 
sons, the  fabrication  or  forgery  has 
no  existence  till  it  is  uttered. 

4  John  Hutchison,  H.C.,  Got. 
28th  1872 ;  2  Couper  851  and  45  S. 
J.  40  and  10  3.  L.  R.  25. 

6  Duncan  Stalker  and  Thos.  W. 
Cuthbert,  H.C.,  Jan.  22d  1844 ;  2 
Broun  70. 
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Destraction  or 
mntilatlon  of 
docainenta. 


fratoakd       insert  unauthorised  provisions  with  a  fraudulent  in- 

CHKATIKO.  ^  *  ^        ^ 

False  entries  In  teution  (J ).     And  of  a  similar  nature  is  the  offence 
booka.  Qf  making  false  entries  in   an   employer's   books   to 

conceal  defalcations,  although  this  is  generally  con- 
sidered to  fall  under  another  head,*  the  appropriation 
of  the  money  being  the  principal  offence,  and  the 
fSsdse  entries  only  treated  as  a  mode  of  concealment  (2). 
Wilful  destruction  of  documents,  whether  valuable 
in  themselves  or  as  evidence,  (3),  and  mutilation 
of  business  books  (4),  if  done  to  suppress  evidence, 
or  for  any  other  fraudulent  purpose,  are  crimes. 
Of  course  if  the  documents  are  the  property  of 
the  accused,  the  destruction  or  mutilation  will  not 
be  criminal,  except  it  form  part  of  some  otherwise 
criminally  fraudulent  scheme  or  proceeding ;  but  where 
some  one  else  has  a  right  or  substantial  interest  in  the 
documents,  or  where  they  form  part  of  a  legal  process 
or  the  like,  the  mere  act  of  destruction  or  mutilation 
is  criminal,  if  there  be  the  necessary  intent  to  defeat 
other  interests,  whether  those  of  an  individual  or  of 
public  justice  (5). 

The  use  of  false  weights  and  measures  is  criminal. 
Three  things  are  requisite  to  the  charge.  First,  there 
must  be  a  substantial  difference  between  the  weight  or 


False  weights 
and  meaaores. 


1  Hume  1 160. 

2  Thoa.  Gray,  Nov.  8th  1827 ; 
Syme,  254. 

3  Alison  L  681,  and  case  of 
Murray  there.  —  Walter  Murray 
and  Margaret  Scott ;  Bell's  Notes 
66. — John  Beid  and  David  Beid, 
Inverness,  Sept.  18th  1835 ;  Bell's 
Notes  66. — Jas.  Dunipaoe,  Glasgow, 
Dec.  28th  and  SOth  1842 ;  1  Broun 
506  and  Bell's  Notes  48.  — John 
Battray  and  others,  H.C.,  Jan. 
Slst  1848 ;  Ark.  406. 

4  Geo.  Malcolm,  Glasgow,  Sept. 
25th  1843 ;  1  Broun  620. 

6  It  18  to  be  observed  that  there 


are  many  provisions  in  the  Bank 
and  Excise  and  other  Statutes  in 
reference  to  offences  by  vitiation  or 
mutilation  or  transposing  of  stamps 
or  the  like  with  fraudulent  intent. 
But  prosecutions  under  them  are 
quite  unknown,  as  the  common  law 
of  Scotland  reaches  all  such  cases 
without  its  being  necessary  to  refer 
to  statutory  enactment,  the  strict 
terms  of  which  only  lead  to  mis- 
carriages in  prosecutions,  where 
a  conviction  at  common  law  would 
be  certain. — See  Hume  i.  169,  and 
case  of  Brown  and  M*Nab  there,  and 
oases  of  Ferguson  :  and  Hughan  in 
note  2. 
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measure  and  the  standard  .it  professes  to  represent.  ^*^^ ^^ 

Second,  it  must  have  been  used  as  true  in  the  know- 

ledge  of  its  defect.  (This  will  be  presumed  against 
the  user).  Third,  except  in  the  case  of  extensive 
frauds  having  other  elements  of  criminality,  the  devia- 
tion must  be  &om  a  legal  standard,  not  from  a  weight 
or  measure  that  is  used  by  custom  contrary  to  the 
legal  standard  (1).  In  the  giving  of  false  weights  such 
acts  are  included  as  selling  at  an  under-weight  loaves 
of  bread  or  the  like,  which  have  a  fixed  weight  pre- 
scribed by  public  authority  (2).  Such  cases  are  usually 
prosecuted  summarily  and  for  fines  under  special 
statutes,  but  any  outrageous  fraud  of  this  sort  may  be 
prosecuted  at  common  law  and  for  high  pains.  A 
strange  case  has  occurred  in  practice,  and  illustrates 
how  serious  fraud  may  be  committed  by  such  means. 
Two  persons  who  were  entitled  to  a  repayment  from 
the  revenue  on  imported  goods  on  their  being  again 
exported,  obtained  access  to  the  custom-house  at  night, 
and  removed  the  custom-house  weights,  substituting 
lighter  ones  in  their  place  (8). 

It  depends  on  the  special  circumstances  of  each  case  How  far  must 
how  far  the  false  action  must  proceed,  in  order  to  con- 
stitute a  crime  (4).     "Attempting  to  commit  fraud  "Attempt  in-eie- 
is  an   irrelevant  charge  (5).     But  it  is  not  by  any  lute  success  not 
means    necessary   that    the   accused   should  actually 
have  succeeded  in  making  gain  by  his  fraud.     It  is 
dijBScult  to  lay  down  practical  rules  upon  the  subject 
Perhaps  the  division  of  the  modes  of  cheating  into — 
Spoken;    Written;    and  Practical;  may  conduce  to 
clearness. 

1  Hume  i  177, 178,  case  of  Dun-  1849 ;   J.  Sbaw   276   (Lord  Mon- 

bar  and  Fortsyth  there.  criefTs  opinion). 

8  Hume   i.  178,  case   of  Craig  6  Jas.   Shepherd,  Perth,  April 

there.  26th  1842 ;  1  Broun  825  and  BeU's 

8  Hume  i.  173,  case  of  Jack  and  Notes  2.  —  See  also  Bob.   Gunn, 

Ewing  there.  Aberdeen,  April  23d  1882 ;   Bell's 

4  Geo.  Eippen,  H.C.,  Nov.  6th  Notes  2  and  5  Deas  and  Anderson  . 

256. 
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Fraud  awd 
chbatixo. 


False  rerbal 
Btatement  must 
hare  a  result  to 
complete 
crime. 


Where  writings 
ued,  question 
one  of  cirenm- 
Btances. 


Uttering  fabri- 
cated writing 
safflclent. 


Same  holds  of 
official  docament 
relating  Iklae- 
hoods. 


Bnt  uttering 
genuine  prirate 
document  not 
enough  unless 
result  f dlow. 


Firsts  where  a  person  makes  a  verbal  statement 
which  is  false  to  obtam  some  advantage,  he  cannot  be 
indicted  criminally,  unless  some  event  has  followed, 
manifesting  that  his  falsehood  has  practically  resulted 
in  the  lieges  being  imposed  upon,  as  by  his  receiving 
money,  or  goods,  or  documents.  With  the  exception 
of  the  case  of  malicious  accusation  of  a  crime,  the  verbal 
statement  of  fSeilsehood  is  not  enough  to  constitute 
a  criminal  offence.  Where  it  is  expedient  to  make  such 
acts  criminal,  as  in  the  case  of  persons  pretending  to 
make  discoveries  of  lost  articles  by  sorceiy  or  witch- 
craft, special  statutory  enactment  is  necessary. 

Second,  there  are  many  cases  in  which  documents 
setting  forth  falsehood  are  used,  in  which  it  depends 
on  circumstances  whether  the  fraud  is  completed  by 
the  use,  or  whether  something  more  is  necessary.  If 
a  fabricated  document,  suoh  as  a  certificate  written  in 
the  third  person  (thus  : — "  Mr  Brown  begs  to  recom- 
mend the  bearer,"  &c.)  be  uttered,  the  crime  is  com- 
plete. The  offender  has  put  the  fabrication  into 
use  (1).  And  even  where  the  writing  is  genuine,  the 
uttering  may  be  sufficient,  as  in  the  *  cases  already 
noticed  of  imaginary  seisins  or  executions,  or  certifi- 
cates of  banns,  or  of  marriages,  which  never  took  place, 
or  of  successful  vaccination  (2).  On  the  other  hand, 
if  a  person  write  and  send  a  genuine  private  document, 
such  as  a  begging  letter,  although  full  of  falsehoods  as 
to  the  state  of  his  health  or  distress  in  his  family,  or 
similar  matters,  this  stands  in  much  the  same  position 
as  a  verbal  falsehood,  and  seems  not  to  be  indictable, 
unless  a  result  follows,  such  as  money  being  despatched 
to  him,  or  the  like,  in  consequence  of  the  falsehood. 
Such  a  letter  is  not  a  fabrication.  It  is  a  geTmine 
writing,  although  containing  untrue  statements. 


1  Dan.  Taylor,  H.C.,  May  16th         2  Thomas  B.  Webster,  Inyemess, 
1S58;  1  Ir7.  280  and  26  S.  J.  40S.        Sept.  24th  1872 ;  2  Couper  889  and 

46  8.  J.8andlOS.  L.B.  16. 
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Third,  practical  cheating  seems  to  divide  itself  into^J^^ 
two  classes;  first,  where  an  article  is  made  over  tOp„^cticai 
others  as  being  that  which  it  is  not,  for  the  purpose  of  ******^" 
obtaining  an  advantage ;  and,  aecoTid,  where  a  fraudu- 
lent act  is  done  to  the  defeat,  or  with  a  view  to  the 
defeat  of  the  rights  or  privileges  of  others.     The  cases 
already  noticed  of  supplying  adulterated  oatmeal  (1), 
and  putting  cattle  with  inflated  skins  and  false  horns 
into  a  competition  for  prizes  (2),  are  instances  of  prac- 
tical cheating  of  the  first  kind.     In  both  these  cases  the  ShS*jSicie^ 
contention  that  the  crime  was  not  completed,  because™"*"^ 
payment  had  not  been  made,  was  overruled.     In  the 
latter  case,  prizes  had  been  awarded,  but  it  is  thought  JJ[J^^JJ|^1® 
that  the  crime  was  completed  when  the  cattle  ''^ere  J®^-Jj^<^^™® 
entered  in  the  competition.     They  were  handed  over*'*'"*®"*®™**' 
to  the  competition  judges  after  an  act  of  fabrication, 
which  made  them  appear  to  be  that  which  they  were 
not,  and  they  were  as  much  the  corporeal  ernhodiment 
of  a  fraud,  as  was   the   adulterated   oatmeal   in   the 
other  case  when  it  was  shipped.      Both  cases  partake 
of  the  character  of  uttering,  which  is  complete  when 
the  article  is,  placed   in  another's  hands,  professing  in 
its  own  corpus  to  be  that  which  it  is  not.     The  prin-  ^j?ici?^'t*Sp  for 
ciple  may  be  illustrated  by  a  somewhat  similar  case,  J^^JVit* ^** 
where  the  animals  did  not  themselves   embody  the 
fraud.     Unsound  horses  were  put  up  to  auction  as 
belonging  to  A.,  a  farmer,  with  the  assertion  that  he 
had  worked  them  for  a  year  previously,  and  that  they 
were  sound  and  good  workers,  and  only  parted  with 
because  the  owner  was  leaving  the  country.      Upon 
*he  faith  of  these  assertions  they  were  bought     A. 
was  not  a  farmer,  and  the  other  particulars  were  un- 
true (3).     Here  the  fraud  was  not  complete  till  the 
horses  were  bought.     There  was  no  fabrication,  but 

1  Alex.  Banatyne,  QkuBgow,  Sept.  8  Hood  v.  Toung,  H.C.,  June 
29th  1847 ;  Ark.  861.  10th  1858 ;  1  Irv.  236  and  25  S.J. 

2  Jas.    Paton,  Ayr,   Sept    22d  446. 
1858 ;  8  Irv.  208. 
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Fraud  ato       odIv  the  assertion  of  falsehoods.     The  horses  were,  so 

to  speak,  genuine,  and  buyers  had  no  lie  presented  to 

them  by  the  animals.  If  a  pei'son  had  come  to  the 
sale,  and  without  any  knowledge  of  the  false  state- 
ments had  bought  the  animals,  there  could  have  been 
no  fraud  as  regarded  him,  because  he  bought,  relying 
on  his  own  inspection.  But  in  the  case  of  the  inflated 
cattle,  all  inspection  with  a  view  to  forming  a  correct 
personal  opinion  was  rendered  misleading.  The  cheat 
consisted  in  preventing  inspection  being  a  sound  basis 
for  judgment 
docSSenta^o^  The  sccond  class  of  offences  by  practical  cheating, 
concealment  by  where  the  intent  is  to  defeat  or  obstruct  the  rights  or 

insolvents,  overt        ,    ,  °     .   , 

act  with  fdonioM  privileges  of  others,  embraces  all  those  cases  of  vitia- 

intent  Bofacient.     .  ®  , 

tion  or  destruction  of  deeds,  concealment  by  insolvent 
persons,  or  the  like,  some  of  which  have  been  already 
referred  to.  The  overt  act  of  vitiation  or  destruction 
of  a  document,  or  of  concealment  with  intent  to  de- 
fraud, by  a  person  who  is  insolvent  (1),  combined  with 
the  intent  to  defraud,  constitutes  a  complete  offence 
in  itself.  And  where  the  overt  act  is  "  for  the  pur- 
"  pose  of  obstructing  or  defeating  the  course  of  justice," 
the  same  rule  holds  (2). 

There  are  many  other  fraudulent  acts  which,  from 
their  peculiar  character,  or  from  their  being  intimately 
connected  with  offences  belonging  to  other  classes, 
must  be  treated  of  separately,  and  which,  to  prevent 
repetition,  have  not  been  mentioned  ;  or,  if  mentioned, 
have  not  been  fiilly  treated  of  in  this  chapter  (3). 

It  is  not  usual  to  state  any  aggravations  in  ordinary 
cases  of  forgery  or  fiuud,  except  that  of  previous  convic- 


AOOBAVATIOm. 


1  Richard  F.  Dick  and  Alex. 
Lawrie,  H.C.,  July  16th  1832 ;  4 
S.J.  594  and  5  Deas  and  Anderson 
613. — Ohas.  M'lntyre,  Invemeas, 
Sept.  14th  1837 ;  1  Swin.  536  and 
Bell's  Notes  64.— Duffus  v.  Whyte, 
H.C.,  Jan.  27th  1856;  1  S.L.B. 
124. 


8  Geo.  Kippen,  H.C.,  Nov.  6th- 
1849  ;  J.  Shaw  276. 

8  Such  offences  are  fraudulent 
bankruptcy  —  fraudulent  conceal- 
ments by  insolvents — fire-raising  or 
sinking  ships  to  defraud  insurers-^ 
falsehood  in  registrations  of  births, 
marriages,  and  deaths. 
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tion  (1).  Where  other  criminal  offences  are  involved  AooaAVATioira. 
in  the  act  charged,  these  are  generally  made  part  of 
the  substantive  charge,  and  several  such  cases  will  be 
noticed  under  other  heads.  It  may  suffice  here  to 
observe,  that  where  there  is  a  previous  conviction  of 
forgery,  or  of  falsehood,  fraud,  and  wilful  imposition, 
it  is  not  necessary  that  it  have  been  a  forgery  of  a 
precisely  similar  document,  or  an  act  of  falsehood, 
fraud,  and  wilful  imposition  of  exactly  the  same  kind. 
A  previous  conviction  of  uttering  "any  forged  writing" 
may  be  used  where  the  charge  is  one  of  uttering  some 
writing  described,  such  as  a  bill  of  exchange  (2).  In 
the  same  way,  in  a  case  of  falsehood,  fraud,  and  wilful 
imposition,  a  previous  conviction  of  falsehood  and  fraud 
may  be  used  (3). 

The  punishment  of  forgery,  in  the  case  of  all  im-  puhishmmit. 
portant  documents,  such  as  testamentary  writings  and 
the  like,  is  penal  servitude  (4).      Minor  forgeries,  and 
all  other  frauds,  are  punished  by  penal  servitude  or 
imprisonment. 


POSSESSION    OF    BANK    NOTE    OR    STAMP 
FORGERIES  OR  INSTRUMENTS. 

It  is  impossible  to  enumerate  the  cases  in  which,  by  Possssuoir  of 
statute,  the  forging,  or  making  instruments  for  forging  stamp  vobokbies 

■II,  .  .  .1  IM  OR  IirSTBUMSNTS. 

bank  notes,  or  excise  or  post  stamps,  or  the  like,  or 


1  In  the  case  of  falsehood,  fraud, 
and  wilful  imposition,  the  question 
was  once  raised  whetiier  prerious 
conyiction  was  a  competent  aggra- 
Tation. — John  or  Alex.  Campbell, 
H.C.,  June  3rd  1822  ;  Shaw  66. 

2  Samuel  Deans,  Sept.  1839; 
Bell's  Notes  83. 

3  Sob.  Gunn,  Aberdeen,  April 
1832;  Bell's  Notes  33.— See  also 
Eluabeth  M*Wa1ter  or  Murray, 
H.a,  Feb.  2Dd  1852 ;  J.  Shaw  552 


and  24  S.J.  208  and  1  Stuart  859. 

4  Act  7  WilL  IV.  and  1  Vict.  c. 
84,  as  amended  by  20  and  21  Vict. 
0.  3,  and  27  and  28  Vict.  c.  47. 
There  are  many  Acts  of  Parliament 
prescribing  special  punishments  for 
certain  forgeries,  and  uttering  of 
false  certificates,  and  the  like.  It 
would  occupy  too  much  space  to 
enumerate  them.  In  Scotland  such 
offences  would  be  prosecuted  at 
oommon  law  in  most  cases. 
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STATUTORY  FORGERIES,  ETC. 


PoasMBOHOF    the  possession  of  such  instruments  or  materials  for 
STAMP  FOHo«Bi«8  making  them,   are    criminal,  although    there    be    no 

Uttering  (1.)     The  most  important  are  contamed  m 

the  Acts  45  Geo.  iii.  c.  89,  relating  to  Bank  of  Eng- 
land notes  ;  41  Geo.  III.  c.  57,  relating  to  Private 
Bank  notes,  and  the  Post  OflBce  Acts  7  Will.  IV.  and 
1  Vict  c.  36,  and  3  and  4  Vict.  c.  96.  Prosecutions 
for  such  offences  are  extremely  rare  (2).  The  statutes 
relating  to  excise  and  post  stamps  and  the  like,  appear 
in  no  case  to  have  been  made  the  basis  of  a  prosecu- 
tion (3.) 


VBllDni01^>S0BD 
BAKK  XOTBS. 


VENDING  FORGED  BANK  NOTES. 

When  forged  bank  notes  are  vended  to  a  person  who 
knows  them  to  be  forged,  there  is,  as  has  already  been 
observed,  no  uttering  in  the  strict  sense.  But  on  the 
other  hand,  to  vend  forged  notes  at  a  price  below 
their  nominal  value,  is  a  crime  by  the  common  law, 
and  punishable  by  penal  servitude  or  imprisonment 
(4.)  As  regards  Bank  of  England  notes,  such  vending 
is  punishable  by  penal  servitude  for  life,  or  not  less 
than  seven  years,  or  by  imprisonment  for  four,  or  not 
less  than  two  years  (5). 


Baitkbcptct 
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BANKRUPTCY  FRAUDS. 

Though  frauds  of  this  kind  are  divided  into  two 
classes — ^I.  Fraudulent  bankruptcy;  and  II.  Fraudulent 


1  Hume  L  168.~ Alison  i.  391, 
8d2. 

2  The  latest  oases  are  Arch. 
Miller  and  Susan  Brown  or  Miller, 
H.C.,  Jan.  3d,  1850  ;  J.  Shaw  288, 
(indictment). — John  H.  Greatrez 
and  others,  H.C.,  May  9th  to  11th, 
1867 ;  6  Iry.  875  and  89  S.  J.  388 
and  4  S.L.B.  3. 

8  There  has  been  one  prosecu- 
tion under  the  Act  6  and  7  WilL  IV. 
c.  69,  relating  to  the  assaying  of 
plate.^  John  Anderson,  H.C.,  Deo. 


14th  1846  and  Jan  11th  1847 ;  Ark. 
187  and  220. 

4  Hume  i.  150 :  case  of  Horn  in 
note  1. — ^Alison  i.  406, 407,and  cases 
of  Hendrie :  and  M'Millan  there. 
— tVill.  Cooke,  Jan.  7th  1833 ;  Bell's 
Notes  58. 

6  Act  45  (jeo,III.c.89,as  amended 
by  2  and  3  Will.  IV.  oi  123,  and  by 
7  WiU.  IV.  and  1  Vict  c.  84,  and 
by  the  Penal  Servitude  Acts  20  and 
21  Vict  o.  3,  and  27  and  28  Vict 
C.47. 
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acts  by  persons  insolvent  or  on  the  eve  of  bankruptcy,  BAmcBUPTcr 

the  distinction  between  the  classes  is  not  very  clearly 

defined.  But  generally  speaking,  the  nomen  juris 
**  fraudulent  bankruptcy/'  is  applicable  where  a  person 
obtains  sequestration  by  fraudulent  means^  or  having 
committed  fraudulent  acts  in  contemplation  of 
bankruptcy^  continues  them  down  to  the  date  of 
sequestration  (1).  The  other  class  includes  all  fraud- 
ulent acts  committed  in  contemplation  of  bankruptcy, 
or  after  bankruptcy. 

If  a  person,  who  is  in  contemplation  of  bankruptcy,  Alienating  or 
or  whose  power  to  meet  his  engagements  is  so  lostpwiy."^^'^ 
that  he  is  insolvent  at  the  time,  alienates  property 
to  particular  or  pretended  creditors  or  to  relatives  (2), 
or  carries  off  or  secretes  property  (3),  or  disposes  of 
property  by  fictitious  sale  (4),  or  pretended  payment 
(5),  or  in  any  similar  manner  with  intent  to  defraud 
his  creditors,  he  may  be  prosecuted  criminally.  And 
the  same  holds,  if  a  solvent  person  secretes  property, 
and  takes  out  sequestration  on  pretence  that  he  can- 
not satisfy  his  creditors  (6).    Any  alienation  or  putting  Putting  away  or 

/»  r*m\  /»  J 1      escaping  with 

away  of  property  (7)  or  attempt  to   escape  from  the  property  after 
country  with  property  (8)  after  bankruptcy,  is  criminal. 

The    punishment   is    either    penal    servitude    orPuNismciNr. 
imprisonment. 


1  See  Chas.  M'Intyre,  Inverness, 
Sept.  14th,  1837  ;  1  Swin.  536. 

2  Hume  L  509. -Alison  L  571. — 
Wm.  M'Laren,  H.C.,  May  23d 
1836 ;  1  Swin.  219  (Indictment).— 
John  M'Bae,  Perth,  Sept  17th 
1867  :  5  Irr.  468. 

8  Alison  i.  670,  571— Richard  F. 
Dick  and  Alex.  Lawrie,  H.C,  July 
16th  1832  ;  4  S.  J.  594  and  5  Deas 
and  Anderson  513. — John  O'Reilly, 
H.C,  July  14th  1836;  1  Swin. 
256  (Indictment).— Chas.  M'Intyre, 
InyemesB,  Sept.  14th  1887;  1 
Swin.  536  (Indictment).    NoTB.^ 


These  oases  are  selected  as  illustra- 
tions only. 

4  Rob.  Moir  and  John  MoiTt 
H.C.,  Deo.  5th,  1842 ;  1  Broun  448 
(Indictment). 

6  Will.  Maclaren,  H.C,  May  23d 
1836  ;  1  Swin.  219  (Indictment.) 

6  John  O'Reilly,  H.C,  July  14th 
1836 ;  1  Swin.  256  (Indictment). 

7  Alison  i.  571|  and  case  of  Carter 
there.  — Jas.  Henderson,  Perth,Sept . 
30th  1862;  4  Inr.  208  (Indictment). 

8  Hume  i  510,  and  cases  of 
Noble  :  and  Morrison  there. 
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FALSEHOOD  IN  REGISTERING  BIRTHS, 
MARRIAGES,  AND  DEATHS. 

TAmnxTM-         This  statutory  offence  (1)  consists  in  knowinfi^ly  and 

XSKT  nr  KXOIB-  ,  , 

TBKiHoiwxm,   wilfully  (2)  making  or  causing  to  be  made  any  false 

or  fictitious  entry  for  insertion  in  the  Register,  or  any 

false  statement  in  reference  to  the  names  or  other 
particulars  required  to  be  registered.  The  cases  which 
occur  are  generally  false  registrations  of  children  as 
legitimate  (3),  or  as  being  the  issue  of  a  person  who 
is  not  truly  the  parent  (4),  and  fictitious  entries  of 
marriages  or  deaths  which  never  took  place  (5).  It 
has  not  been  decided  whether  the  false  statement 
constitutes  the  offence,  though  the  Registrar  make  no 
entry,  but  the  Act  seems  sufficiently  broad  to  cover 
such  a  case. 
PuiruHmiT.  The  punishment  is  penal  servitude  (6)  not  exceed- 

ing seven  years  or  imprisonment  not  exceeding  two 
years. 


COINING. 


conrcro.  The  practice  of  prosecuting  offences  against    the 

coin  at  common  law,  is  now  abandoned,  and  the  law 
Law  codified,  is  codifiod  by  statute  (24  &  25  Vict.,  c.  99).  By  the 
LateiT»retatton of  interpretation  section  (§  1),  "Queen's  current  gold 
"  and  silver  coin,"  includes  any  such  coin  coined  in 
any  Royal  Mint,  or  lawfully  current  by  proclamation 
or  otherwise,  in  any  part  of  the  Queen's  dominions: — 
"  Queen's  copper  coin  includes  any  copper,  bronze,  or 


temuL 


1  Act  17  and  18  Vict.  c.  80  §  60. 

2  Jas.  Einnison,  Dundee,  Sept. 
2nd  1870 ;  1  Ck)uper  457  and  48 
a  J.  17and8S.L.R.  1. 

8  Alex.  W.  Aakew,  H.C.,  Nov. 
7th  1856;  2  Inr.  491  (Indiot- 
ment). 

David  Greig,  H.O.,  Jan.  14tli 


1856 ;  2  IiT.  857  (Indictment). 

5  Mary  Campbell,  Perth,  Sept. 
1857  (Indictment),  Adv.  Lib.  Coll. 

Note. — ^The  cases  quoted  above 
are  selected  as  Illustrations  only. 

6  Penal  Servitude,  Acts  20  and 
21  Vict.  c.  3,  and  27  and  28  Vict 
c.  47. 
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mixed  metal  coin,  coined  or  current  as  above": — codoko. 
false  or  counterfeit  coin,  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  of  the  Queen's 
"  current  gold  or  silver  coin,"  includes  current  coin  so 
tampered  with  as  to  resemble,  or  be  apparently  in- 
tended to  resemble,  or  pass  for  a  coin  of  a  higher 
denomination  : — "  Queen's  current  coin  "  includes  any 
coin  coined  in  a  Royal  Mint,  or  lawfully  current  by 
proclamation,  or  otherwise,  in  any  of  the  Queen's  do- 
minions :  and  where  the  "  having  any  matter  in  the 
"  custody  or  possession  of  any  person  is  mentioned,"  it 
includes  "knowingly  and  wilfully  having  it  in  the 
a<^ual  custody  or  possession  of  any  other  person,  or 
in  any  place  whatever,  whether  his  own  or  occupied 
by  him  or  not,  or  whether  he  have  the  thing  for  his 
"own  use  or  that  of  another  (1)."     By  §  30  every  offence  not  to 

/M  i*i*/>i  •  1*  11*  *       depend  on  coin 

otience  of  making  false  com,  or  buymg,  selling,  receiv-  being  in  finished 
ing,   paying,   tendering,   uttering,   or  putting  off,   or*^*^ 
offering  to  buy,  &c.,  counterfeit  coin,  shall  be  deemed 
complete,  although  the  coin  be  not  in  a  fit  state  for 
uttering,  or  the  counterfeiting  be  unfinished  or  im- 
perfect (2). 

The  offences  under  the  statute  are  as  follows: — 


I.  Cbime  and  Offence.    Imjyrisonment  not  exceeding 
six  montha,  with  or  witkout  hard  labour. 

§  20.  First  offence  of  knowingly  tendering,  uttering,  uttering  base 
or  putting  off,  counterfeit  coin,  resembling,  or  apparently  ISwS)fn. 
intended  to  resemble  or  pass  for  any  foreign  gold  or 
silver  coin. 

1  This  clatiae  obviates  the  diffi-  bella  Gibson  or  Murray,  H.C.,  Dec. 

culty  (if  there  was  truly  any),  which  11th  1848  ;  J.  Shaw  135. 

was  pointed  at  in  the  case  of  Isabella  2  This  section  prevents  any  ques- 

Murray  and  Helen  Carmichael  or  taon  being  raised  such  as  was  at- 

Bremner,  H.C.,  July  26th  1841 ;  2  tempted  in  the  case  of  Agnes  Logg, 

Swin.  559  and  BeU*s  Notes  187.—  Glasgow,  Jan.  11th  1839;  2  Swin. 

See  abo  Mary  Sutherland  and  Isa-  280  and  Bell's  Notes  134. 
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^^^^'         II.  Crime  and  Offence.     Imprisonment  not  exceed- 

ing  one  year,  with  or  without  hard  labour,  or 
solitary  conJineTneni. 

uttering  base         §  9.  First  offenoe  of  knowindy  tendering,  uttering, 

British  gold  or  ^^.  rr  x     r  -x        •  ur 

•UTerooin.        OF  putting  OH  Counterfeit  coin  resembling,  or  appar- 
ently intended  to  resemble,  or  pass  for  British  current 
gold  or  silver  coin. 
uttering  as  Brit-       §  13.  Tendering,  uttering,  or  putting  oflf  with  in- 
beingofiess     *tent  to  defraud,  any  coin,  medal,  or  piece  of  metal,  or 
mixed  metals,  resembling  in  size,  figure,  and  colour 
genuine  British  gold  or  silver  coin,  but  being  of  less 
value  than  the  coin  it  is  passed  off  for. 
uttering  base         §  15.  Kuowiugly  tendering,  uttering,  or  putting  off 
coin.  counterfeit  coin  resembling,  or  apparently  intended  to 

resemble  or  pass  for  British  current  copper  coin. 
Haring  three  §  15.  Kuowiugly  having  in  custody  or  possession 

or  more  base  .  ^      /•  -^         •  i_t 

ditto  with  intent,  three  or  more  counterfeit  coins  resembling,  or  appar- 
ently intended  to  resemble  or  pass  for  British  current 
copper  coin,  with  intent  to  utter  or  put  off  the  same, 
or  any  of  them. 

Defacing,  §  1 6.  Defacing  any  British  current  coin  by  stamp- 

ing names  or  words  upon  it,  whether  it  is  lightened  in 
the  process  or  not. 

Making  base  §  22.   First  offcuce  of  making  or  counterfeiting  any 

coin.''^  °  **'  coin  resembling,  or  apparently  intended  to  resemble  or 
pass  for  coin  of  a  foreign  country,  the  coin  imitated 
being  of  a  less  value  than  the  silver  coin  of  such  foreign 
country. 


III.  Crime  and  Offence.  Imprisonment  not  ex- 
ceeding two  years,  with  or  without  hard  labour,  or 
solitary  confinement. 

Exporting  base        §  8.  Without  lawful  authority  or  excuse  (burden  of 
British  coin,      p^^Qf  q^  ^he  accused),  knowingly  exporting,  or  putting 

on  board  any  ship,  vessel,  or  boat,  for  the  purpose  of 
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exporting  from  the  United  Kingdom  any  counterfeit  conmio. 
British  current  coin. 

§  10.  Knowingly  tendering,  uttering,  or  putting  off^^i^jj^lf^^ 
counterfeit  coin  resembling,  or  apparently  intended  to  J}SiS*ten*dav8 
resemble  or  pass  for  British  current  gold  or  silver  coin;**^'****^*- 
and  either,  at  the  same  time,  having  in  custody  or 
possession  any  other  counterfeit  British  current  gold 
or  silver  coin  ;  or,  on  the  same  day,  or  within  ten  days 
next  ensuing,  committing  another  offence  of  tendering, 
&c.,  as  above. 

§  21.  Offending  a  second  time  against  §  20  (utter- ^"^^^**«»^"« 
ing  base  foreign  gold  or  silver  coin).  «oid  ^  »"v«r- 

IV.  Crime  and  Offence.  Penal  servitude  for 
five  (1)  years,  or  imprisonment  n^t  exceeding  two 
years,  with  or  without  hard  labour,  or  solitary 
confinement 

§  11.   Knowingly  having  in  custody  or  possession  Possessinir  three 
three  or  more  counterfeit  coins  resembling,  or  appar- BHtii-h  goia  or 

-      .  ...  _-  i»       -r»  •   .  1  sllrer  coins  with 

ently  intended  to  resemble  or  pass  for  Bntish  current  intent, 
gold  or  silver  coin,  with  intent  to  utter  or  put  off  the 
same,  or  any  of  them. 

V.  High  Crime  and  Offence.  Perud  servitude  for 
a  term,  not  exceeding  sevens  years  or  less  than 
five  (2)  years,  or  imprisonment  for  any  term  not 
exceeding!  two  years,  with  or  without  hard  labour 
or  solitary  confinemen/t. 

§  5.  Unlawfully  having  in  custody  or  possession  JJ'JJi^j."^^^^* 
gold  or  silver  in  any  form,  knowing  it  to  have  been 
produced  or  obtained  by  impairing,  diminishing,  or 
lightening  any  British  current  gold  or  silver  coin. 

1  The  Coming  Statute  makes  the  2  The  Coining  Statute  makea  the 

limit  three  yean.    This  is  altered      minimum   three   years.      This   is 
by  27  and  2S  Vict.,  c.  47,  §  2.  altered  by  27  and  28  Vict.  c.  47,  <  2. 


from  British 
coin. 
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COIKIXO. 


Making,  mend- 
ing, dealing  in, 
or  having  tools 
for  coanterf  eiUng 
Britiili  copper. 


Dealing  in  base 
British  copper. 


Makfnghase 
foreign  gold  or 
siWer. 


Bringing  into 
Britain  base 
foreign  gold  or 
•llTer. 


Second  offence 
making  base 
foreign  inferior 
coin. 


§  14.  Making  or  counterfeiting  any  coin  resembling, 
or  apparently  intended  to  resemble  or  pass  for  British 
current  copper  coin. 

§  14.  Without  lawful  authority  or  excuse,  (burden 
of  proof  on  the  accused),  knowingly  making  or  mend- 
ing, buying  or  selling,  or  having  in  custody  or  posses- 
sion any  instrument,  tool,  or  engine,  adapted  and 
intended  for  counterfeiting  British  current  copper 
coin. 

§  14.  Without  lawful  authority  or  excuse,  (burden 
of  proof  on  the  accused),  (1)  buying,  selling,  receiving, 
paying,  or  putting  off,  or  offering  to  buy,  &c.,  any  false 
or  counterfeit  coin  resembling,  or  apparently  intended 
to  resemble  or  pass  for  British  current  copper  coin,  at 
a  lower  value  than  it  imports,  or  is  apparently  intended 
to  import. 

§  18.  Making  or  counterfeiting  coin  resembling,  or 
apparently  intended  to  resemble  or  pass  for  gold  or 
silver  coin  of  any  foreign  country. 

§  19.  Without  lawful  authority  or  excuse,  (burden 
of  proof  on  the  accused),  knowingly  bringing  or  receiv- 
ing into  the  United  Kingdom  any  counterfeit  coin,  re- 
sembling, or  apparently  intended  to  resemble  or  pass 
for  gold  or  silver  coin  of  any  foreign  country. 

§  22.  Second  offence  of  making  or  counterfeiting 
any  coin  resembling,  or  apparently  intended  to  resemble 
or  pass  for  a  certain  coin  of  any  foreign  country,  the 
coin  imitated  being  of  a  less  value  than  any  of  the 
silver  coin  of  such  foreign  country  (2). 


1  These  words  are  not  repeated 
before  this  part  of  §  14,  but  they 
obviously  override  this  clause,  which 
does  not  begin  by  a  repetition  of 
the  words  **  and  whosoever,"  &c., 
but  is  directly  coupled  to  the  pre- 
ceding, beginning  as  it  does  with 


the  words  **or  shall  buy  or  sell," 
&c. 

2  This  offence,  though  declared 
to  be  punishable  in  the  same  way 
as  the  other  offences  set  forth  under 
this  head,  is  not  expressly  declared 
to  be  a  "  high  crime  and  offence." 
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VI.  HiQH  Ceime  and  Offence.      Penal  servitude  ^^"™^- 

Tiot  exceeding  fourteen  years,  or  imprisonment  not 
exceeding  two  years,  with  or  \vithjout  hard  lahovsr 
or  solitary  confinement 

§  4.  Impairing,    diminishing,    or    lightening    any  Lightwiing 
British  current  ffold  or  silver  coin,  with  intent  that  itsuverwith 

®  .  .  intent. 

may  thereafter  pass  for  British  current  com. 


VII.  High  Crime  and  Offence.  Penal  servitude 
for  life  or  any  shorter  period,  or  i/mjyrisonment  n>ot 
exceeding  two  years,  with  or  without  hard  labour 
or  solitary  confinement. 

§  2.  Making  or  counterfeiting  any  coin  resembling  Making  taje 
or  apparently  intended  to  resemble  or  pass  for  British  •uver. 
current  gold  or  silver  coin. 

§  3.  Gilding  or  silvering,  or  washing,  casing  overj^"'*^®^^^ 
or  colouring,  in  any   way  capable  of  producing  the  JJ^la  ^Stfi?-**' 
colour  or  appearance  of  gold  or  silver,  any  coin  resem-  *«°*- 
bling,  or  apparently  intended  to  resemble  or  pass  for 
British  current  gold   or  silver  coin,   or  any  piece  of 
silver   or  copper,  or  of  coarse  gold  or  silver,  or  any 
metal  or  mixed  metals,  of  a  suitable  size  or  figure  for 
coining,  and  with  intent  to  coin  the  same  into  counter- 
feit coin. 

§  3.  Gilding  or  washing,  casing  over  or  colouring.  Altering  siirer 

.  1  1         />  1       •  1  -L  1  with  intent  to 

m  any  way  capable  of  producmg  the  colour  or  appear- pass  for  British 
ance  of  gold,  British   current  silver  current   coin,  or 
filing  or  altering  such   coin  with  intent  to  make  it 
resemble  or  pass  for  British  current  gold  coin. 

§  3.  Gilding  or  silvering  or  washing,  casing  over.  Altering  copper 

*      1         .  .  1  1  ^  1       •  .  1      "^^^  intent  to 

or  colouring,   m  any  way  capable   of  producmg  the  paw  for  British 
colour  or  appearance  of  gold  or  silver,  British  current 
copper  coin,  or  filing  or  idtering  such  coin,  with  intent 
to  make  it  resemble  or  pass  for  British  current  gold  or 
silver  coin. 
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§  6.  Without  lawful  authority  or  excuse,  (burden  of 

BritiKdT  V^^^^   o^   ^^^   accused,)    knowingly  buying,    selling, 


silver. 


Importing  baae 
British  gold  or 
sliver. 


Offence  against 
«»,10,  orlLby 


receiving,  putting  oflf,  or  oflTering  to  buy,  &c.,  any 
counterfeit  coin,  resembling,  or  apparently  intended  to 
resemble,  or  pass  for  British  current  gold  or  silver 
coin,  at  a  lower  value  than  it  imports,  or  is  apparently 
intended  to  import. 

§  7.  Without  lawful  authority  or  excuse  (burden 
of  proof  on  the  accused)  knowingly  importing  or  re- 
ceiving into  the  United  Kingdom  from  beyond  seas 
any  counterfeit  coin  resembling  or  apparently  intended 
to  resemble  or  pass  for  British  current  gold  or  silver 
coin. 

§  12.  Offending  against  §  9,  (uttering  base  British 

cSn,?JSd*'^sLh  S^^^   ^^  ^^^"^^^  ^^*)  5  §   10-    (^i*^'   aggravated  by 

aJ[y°?r'h  c^e  P^^ession  of  another  coin,  or  by  its  being  within  ten 

and  offence.       days  of  a  similar  offencef) ;  or  §  1 1 .  (possessing  three 

or  more  base  British  gold  or  silver  coins  J),  by  a  person 

who  has  been  previously  convicted  of  any  such  crime 

as  is  set  forth  in  these  sections  whether  under  the  law 

as  existing  prior  to  the  statute,  or  under  the  statute 

itself,  or  who  has  been  convicted  of  any  high  crime 

and  offence  under  the  present  or  any  previous  statute 

relating  to  the  coin  (1). 

JtterinfS^  §  21.   Offending  against  §  20  (uttering  base  foreign 

St^  ^^^  °'   S^^^  ^^  silver  coin  ||),  by  a  person  who  has  been  twice 

previously  convicted  under  these  two  sections. 
iSS^dSiinrit        8  24.  Without  lawful  authority  or  excuse,  (burden 
tooi8f!>?impre9s- ^^  P^oof  ou  the  accused),  knowingly  making  or  mend- 
fSreSn^goid^or    ^°S>  ^^  beginning  or  proceeding  to  make  or  mend,  or 

silver. 


1  This  section  supersedes  objeo- 
tions  which  were  taken  in  prosecu- 
tions under  the  former  statutes,  to 
the  charging  of  previous  convictions 
of  high  crimes  and  offences.  See 
Janet  Brown,  H.C,  June  7th  1841 ; 
2  Swin.  554  and  Bell's  Notes  134.— 
Mary  White,  H.C.,  Nov.  5th  1841 ; 

•  Fufo  104.        t  VidelOS. 


2  Swin.  568  and  Bell's  Notes  134.— 
Sarah  Moonie  or  Grierson,  Glasgow, 
Sept.  16th  1842 ;  1  Broun  886  and 
Bell's  Notes  134.— Elizabeth  Trea- 
sury or  Campbell,  Glasgow,  April 
29th  1859  ;  8  Irv.  422.— (The  rubric 
of  this  last  case  is,  on  this  point, 
rather  misleading.) 

t  Vids  105.        I  VieU  lOZ. 
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buying  or  selling,  or  having  in  custody  or  possession  cowyo- 

any  puncheon,  counter  puncheon,  matrix,  stamp,  die, 

pattern,,  or  mould,  in  or  on  which  there  shall  be  made 

or  impressed,  or  which  will   make  or  impress,  or  is 

adapted  to  make  or  impress  the    figure,   stamp,    or 

apparent  resemblance  of  both  or  either  of  the  sides  of 

any  current  British  or  foreign  gold  or  silver  coin  (1), 

or  part  or  parts  of  both  or   either  of  the  sides,  or 

making  or  mending,  &c.  (as  above)  any  edger,  edging 

or  other  tool,  collar,   instrument,  or  engine,  adapted 

and  intended  for  marking  coin  round  the  edges  with 

letters,  grainings,  or  other  marks  or  figures  apparently 

resembling  those  on  the  edges  of  such  coin  as  above  ; 

or  making  or  mending,  &c.  (as  above)  any  press  for  Making,  &c^ 

J.X-  '         c  Lj.'  Ji-l       1  .press  for  colnaffo, 

comage,  or  cuttmg  engine  for  cuttmg  round  blanks  out  or  engine  for 
of  gold,  silver,  or  other  metal  or  mixed  metals,  know- for  base  coin, 
ing  such  press  to  be  a  press  for  coinage,  or  such  engine 
to  have  been  used,  or  to  be  intended  to  be  used  in 
making  such  coin  as  aforesaid. 

§25.  Without  lawful  authority  or  excuse,  (burden  conyeyingin- 
of  proof  on  the  accused),  knowingly  conveying  from  metais  from 
any  Royal  Mint  any  puncheon,  counter  puncheon, 
matrix,  stamp,  die,  pattern,  mould,  edger,  edging  or 
other  tool,  collar,  instrument,  press,  or  engine  used  in 
or  about  coining  or  any  useful  part  of  such  articles,  or 
any  coin,  bullion,  metal,  or  mixture  of  metals. 


In  offences  relating  to  the  coin,   the  "  tendering,  uttering  need 
"uttering,  or   putting    off"    is   not  required  by  the^e    "^^^ 
Statute  to  be  "  as  genuine."     It  has  been  held  that 
a  person  who   receives   a  good  coin   in   change,  and 
hands  back  a  bad  one,  stating  it  to   be  the  coin  he 
received,  and  demanding  a  good  one   in  its  place,  is 

1   The   words   of    the    Bection  foreign  coin,  which  can  Bcarcely 

though  applicable  in  the  case  of  have  been  the  intention  of  the  Le- 

British  coin,  to  gold  and   silver  gialature. 
only,  would  appear  to  apply  to  any 
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within  the  meaning  of  the«  Statute  (1).  It  is  com- 
petent where  a  person  is  accused  of  two  separate  acts, 
one  of  which  is  a  crime  and  offence  under  the  Act, 
and  the  other,  in  combination  with  the  first  is  a  high 
crime  and  offence,  to  charge  them  cumulatively  (2). 
But  the  question  whether  a  person  can  be  charged 


Can  same  act 
oontUtate  Clime 

jn<>  offence  and  cumulatively    with   a  "  crime   and   offence  "  and 

nigh  crime  and  ** 

offence.  " 


t( 


high  crime  and  offence/'  under  a  narrative  relating 
only  one  act  of  contravention  of  the  Statute,  is  not 
satisfactorily  settled  by  the  decisions.  Where  the 
libel  charged  the  accused  as  guilty  of  both,  and  the  sub- 
sumption  narrated  simply  that  the  accused  uttered  a 
base  coin,  and  had  been  previously  convicted,  the  Court 
entertained  grave  doubts  of  the  competency  of  such  a 
cumulative  charge,  and  the  "  crime  and  offence  "  was 
withdrawn  (3).  In  some  previous  cases,  this  cumu- 
lative form  passed  without  objection  (4),  and  in  one 
case  an  objection  to  it  was  repelled  (5).  But  it  is 
thought  that  such  a  charge,  where  only  one  act  of 
contravention  is  libelled,  is  incompetent.  The  act 
declares  that  where  a  person  in  certain  circumstances 
commits  a  particular  offence,  he  shall  '*  be  guilty  of  a 
"  high  crime  and  offence,"  the  plain  meaning  of  which 
is,  that  the  drcuvistancea  remove  the  act  done  from 
one  category,  called  "  crime  and  offence,"  to  another 
called  "  high  crime  and  offence,"  involving  liability  to 


1  John  Mooney,  H.C.,  Dec.  8th 
1851 ;  J.  Shaw  509.— See  also  Mar- 
garet Brown,  Nov.  9th  1838 ;  Bell's 
Notes  131. 

2  Chas.  S.  Dayidson  and  Stephen 
Francis,  H.C.,  Feb.  2d.  1863  ;  4  Irv. 
292  and  35  S.  J.  270  (Indictment). 
— James  Wilson  and  Elizabeth  Rox 
or  Wilson,  Perth,  Sept.  17th  1866 ; 
6  Irr.  302  and  2  S.L.R.  274. 

8  Mary  Watson,  Glasgow,  Deo. 
21st  1858  ;  3  Inr.  806. 

4  Jean  Forbes,  July  14th  1835 ; 
Bell's  Notes  133.— Elisabeth  Brown, 


Jan.  16th  1837 ;  Bell's  Notes  133.— 
Margaret  Robertson,  Not.  20th 
1837 ;  BeU's  Notes  133. 

6  Rose  Ann  M'Adam,  H.C.,  July 
12th  1847  ;  Ark.  326.— The  opinion 
of  the  Lord  Justice  Clerk  Hope 
which  is  quoted  in  the  report,  and 
which  was  favourable  to  the  rele- 
vancy, does  not  appear  in  any  way 
to  dbiew  the  correctness  of  the 
cumulative  form  of  the  charge,  but 
on  the  contrary,  seems  to  point 
out  its  inappropriatenesB  very 
strongly. 
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a  different  punislimeiit.  But  if  it  were  competent  cqinikq. 
to  charge  the  same  species  facti,  as  constituting  both 
"  the  crime  and  offence "  and  the  "  high  crime  and 
"  offence,"  the  accused  would  be  liable  to  a  pxmish- 
ment  combining  the  penalties  of  both,  and  exceeding 
the  punishments  prescribed  by  the  Act  for  the  case  of 
a  person  guilty  of  the  "high  crime  and  offence," 
which  would  be  a  result  inconsistent  with  the  whole 
purpose  of  the  Statute.  It  is  of  course  competent  to 
charge  guilt  of  the  crime  and  offence,  or  of  the  high 
crime  and  offence  alternatively. 

In  cases  of  repeated  uttering  under  §  10,  the  coin  wnat  constitutes 
uttered  upon  the  second  occasion  must  be  a  different  inj. 
coin  from  that  uttered  on  the  first.     It  does  not  con- 
stitute the  aggravated  offence  under  that  section,  that 
a  person  has  repeatedly  tendered  the  same  coin  (1). 
It  is  not  competent  to  charge  a  contravention  of  the  where  separate 

,  ,  ,  ,  charge  of  uttcr- 

sections  relating  to  uttering,  and  at  the  same  time  ofingandpoaaes- 

...  .  sion,  coins 

the  sections  makins:  it  a  crime  to  possess  coin,  where  powcsscd  must 

.  °  *  .       be  other  than 

the  coms  possessed  by  the  accused  are  the  same  coins  those  uttered, 
as  those  uttered  (2). 

No  substantial  interval  of  time  between  the  one 
offence  and  the  other  is  necessary  to  constitute 
repeated  uttering.  Where  two  men,  acting  in  concert, 
purchased  articles  in  a  shop,  each  in  succession  paying 
for  what  he  ordered  with  counterfeit  coin,  without  any 
interval,  they  were  convicted  under  the  above  section 
(S). 

The  punishments  have  been  already  stated.    Where  PnauHKBin. 
solitary  confinement  is  ordered,  it  may  not  exceed  one 


1  Anderson  v  Blair,  H.C.,  Jan.  8  Matthew  Weir  andJaoob  Hull, 
14th  1861 ;  4  Irv.  5.  Glasgow,  April  2lBt  1864 ;  4  Iry. 

2  Matthew  Weir  and  Jacob  Hull,  495  and  86  S.  J.  556.— That  this 
Glasgow,  April  2l8t  1864;  4  Iry.  was  the  nature  of  the  facts  as 
495  and  86  S.  J.  556. — See  also  proved  in  evidence,  is  stated  on  the 
Jas.  Graham,  Dec.  10th  1882 ;  Bell's  authority  of  the  Advocate  I>epute 
Notes  185.  and  the  counsel  for  the  accused. 
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month  at  a  time,  or  more  than  three  months  in  each 
year  (1). 


FIRE-RAISING. 


SCOPK  or  TBRK 
WILVrL  FIHB- 
jLUSDfO. 


Some  part  of 
subject  mast 
have  token  fire. 


Incendiary  need 
lint  directly  ap' 
ply  fire  to 
•ubject 


This  crime  consists  in  wilfully  setting  fire  to  any 
house,  store,  bam,  or  other  building,  or  to  growing  or 
stored  com,  or  to  growing  wood,  or  to  coalheughs  (2). 
Even  where  the  building  was  a  railway  labourer's  hut, 
and  uninhabited,  the  crime  was  held  to  be  wilful  fire-rais- 
ing (3).  Some  part  of  the  subject  must  have  been  laid 
hold  of  by  the  fire  to  complete  the  offence  (4).  But 
if  a  portion  have  actually  taken  fire,  the  crime  is  fire- 
raising,  no  matter  how  little  has  been  consumed  (5), 
provided  the  act  of  the  accused  was  directly  the  cause 
of  the  building  being  on  fire  (6).  It  is  not  necessary 
that  fire  should  be  applied  to  the  subject.  If  fire  be 
applied  to  furniture  in  the  house,  or  to  an  outhouse  or 
wooden  shed  built  against  it,  and  the  fire  seize  upon 
the  house,  or  if  fire  be  applied  to  furze  on  the  edge 
of  growing  corn,  and  it  spread  to  the  crop,  or  to  wood 
piled  in  a  farm  yard  and  the  fire  seize  on  the  com 
stacks,  the  crime  is  the  same  as  if  the  application  had 


1  By  §  88  power  is  gi^^n,  in  lieu 
or  in  addition  to  punishment,  to 
ordain  an  offender  t»  find  security 
for  good  behaviour  for  a  certain 
time,  but  as  it  uses  phraseology 
adapted  only  to  English  cases,  it 
may  be  doubted  whether  it  applies 
to  Scotland. 

2  Hume  i.  125,  126,  referring  to 
statutes  1525,  o.  10  ;  1540,  c  S8 ; 
1592,  c.  148  ;  7  Anne  o.  21 ;  1  Geo. 
i.  c.  48.— i  131, 132,  cases  of  Cun- 
ningham :  Fniser :  Buchanan : 
Young :  Donald  and  Oliver :  Thomp- 
son :  Brown :  and  Patarson  there. 
— ^Alisoo  L  441. 


8  John  Vallance,  H.C.,  Nov.  30th 
1846 ;  Ark.  181. 

4  Hume  L  126,  127,  and  case  of 
Stuart  and  others :  and  Fraser 
there.— Alison  i.  429,  480.— More  ii. 
392.— Andrew  Ross,  lnvemess,Sept. 
26th  1822  ;  Shaw  79.— Peter  Grieve, 
H.C.,  June  18th  1866;  5  Irv.  263 
and  2  S.L.R.  88. 

5  John  Arthur,  H.C.,  March  16th 
1886  ;  1  Swin.  124  and  Bell's  Notes 
48,  (Lord  Justice  Cletk  Boyle's 
charge). 

6  Alexander  Pollock,  Ayr,  May 
7th and 8th  1869;  lCouper257. 
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been  direct  (1).     In  short,  if  fire  be  kindled  so  as  to  scop«otTiMc 

\    ^  ,  ,  ,  WILFUL  PXSB> 

manifest  an  intention  that  it  shall  spread  to  a  subject,  b^"<>' 

to  set  fire  to  which  involves  the  pains  of  fire-raising, 

and  it  do  so  spread,  the  crime  is  complete,  however 

soon  the  fire  may  be  discovered  and  extinguished  (2). 

Intention    will   be    implied    firom    such    conduct    as  intent  implied  in 

^  .        .  case  of  extreme 

indicates  utter  disregard  of  the  likelihood  of  the  fire  recUeBsne*!. 
spreading.     If  a  lawless   mob  set  fire    to  premises,  m«»^^^^»«*» 
without    any    specific    intention,    as    bv    piling   up 
furniture    in  the    streets  and  setting   it    on  fire,   in 
consequence  of  which  the  flames  seize  on  houses,  the 
mob  is  guilty  of  fire-raising  (3).     One  case  of  this  sort  *^J^2^ 
has  raised  a  difficult  question,  viz.,  whether  burning  a 
gaol  door  for  the  purpose  of  escape  constitutes  wilful 
fire-raising  (4).     Hume  is  of  opinion,  and  it  is  thought 
rightly,  that  if  a  mob  trying  to  rescue  prisoners  bum 
their  way  into  the  prison,   they  are  guilty  of  fire- 
raising  (5.)     The  object  of  applying  fire  is  criminal, 
and  the  guilty  parties  shew  utter  recklessness  whether 
the  entire  buildinsf  be  consumed  or  not  (6).     But  if  aThiefaccident- 

^^  ,  ally  firing  house. 

thief  accidentally  set  fiire  to  a  house,  this  is  not  wilful 
fire-raising  (7.) 

A   proprietor  who   bums   his   house   while   it   is  Barningrbyiand- 
occupied  by  a  tenant,  is  guilty  of  fire-raising  (8) ;  as 
is  the  tenant  if  he  set  fire  to  it  (9).      Whether  the 

1  Hume  i.  129,  and  caaee  of  i.  404,  where  he  says  "  flre-ndsing 
Hamilton  and  Campbell :  andCroe-  "ib  equally  committed  by  boming  a 
fan  in  note  2. — ^i.  180  and  case  of  "  gaol  or  any  part  thereof,  as  any 
Bouglaa  there  and  caae  of  Fallas-  **  private  and  ordinary  habitation.*' 
dale  or  Dryedale  or  Anderson  in  — ^Alison  i  435. 

note  a. — ^Alison  L  481  to  434. — More  6  See  Neil  M'Queen,  Inverness, 

m  392.  April  1840 ;  Bell's  Notes,  181. 

2  Hume  L  127  to  130. — ^Alison  i.  7  He  may  be  liable  to  be  punished 
480. — John  Arthur,  H.C.,  March  for  Culpable  and  Reckless  Fire- 
16th  1836 ;  1  Swin.  124  and  BeU's  raising.     Vide  next  page. 

Notes    48  ;    (Lord  Justice  Clerk  8  Hume  i.  133,  and  case  of  Budh- 

Boyle's  chaige).  anan  there. — ^Alison  L  437* 

8  Hume  L 130, 131.— Alison  L  434.  9  Hume  L  182.— Alison  L  435, 436, 

4  Jean  Gordon    or  Bryan  and  and  cases  of  Drysdale :    Martin : 

others,  Aberdeen,  April  22d  1841 ;  2  Gillespie  and  others :  and  Suther- 

Swin.  546  and  Bellas  Notes  48.  land  there, 
ft  Hume  i  131. — See  also  Hume 
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FIRB-RAISING. 


SCOPB  OF  TKKM 
WILFUL  FISB- 
KAISIirO. 


Setting  fire  to 
own  baildlnir  to 
bani'neighboiir'a. 


Or  to  defraud  in- 
sarers  and  fire 
•preadlng. 


MlBOBOVFXNCSa. 


Burning  shed  or 
moTablea. 


Burning  own 
property  to 
danger  of  neigh- 
boor'B. 


Fire  to  defiraad 
insurei-s. 


Fire  caused  by 
reckletsness. 


same  would  be  held  in  the  case  of  fire-raising  by  the 
landlord  where  the  tenant  was  not  yet  in  occupation, 
or  where  the  only  right  in  the  other  party  was  one  of 
lien  or  security  is  not  decided  (1).  But  it  is  un- 
doubtedly wilful  fire-raising  if  the  owner  of  a  house^  or 
even  of  a  wooden  shed,  set  fire  to  it,  in  order  that  his 
neighbour's  house  may  tieJte  fire,  and  this  result  follow. 
And  it  is  no  defence  that  what  he  set  fire  to  was  his 
own  property  (2).  The  same  holds  if  a  neighbour's 
house  be  burned  in  consequence  of  one  having  set  fire 
to  his  own  house  for  the  felonious  purpose  of  defraud- 
ing insurers  (3). 

Besides  the  crime  of  wilful  fire-raising,  there  are 
many  cases  in  which  it  is  criminal  to  set  fire  to  a  sub- 
ject (4).  Thus,  it  is  a  crime  to  set  fire  to  a  detached 
shed  or  to  a  stack,  not  of  com,  but  of  hay  or  wood,  or 
to  burn  another's  furniture  or  other  movable  property. 
A  person  may  even  be  liable  to  punishment  for  setting 
fire  to  his  own  property,  to  the  danger  of  his  neigh- 
bour, although  the  fire  was  not  intended  to  spread,  and 
did  not  in  fact  spread  to  his  neighbour's  property  (5). 

It  is  criminal  to  set  fire  to  one's  own  property,  to 
defraud  insurers,  though  there  be  no  danger  to  the 
property  of  others  (6).  But  a  charge  of  setting  fire 
to  property  with  intent  to  defraud  a  person  who  had 
"  fi^ected  the  same  -by  sequestration  or  other  "  legal 
"  diligence,"  was  withdrawn  on  objection  (7). 

If  property  be  consumed  by  fire,  in  consequence  of 
gross  recklessness,  the  person  causing  the  fire  will  be 
criminally  responsible,  although  there  was  no  intention 


1  Hume  i.  133.— Alison  i.  437. 

2  Hume  i  130,  131— Alison  L 
438.— More  11.  392. 

8  Hume  i  25,  134  (Hume  states 
the  point  as  undecided). — Alison  v 
439.— More  ii.  392. 

4  Hume  i.  135.— Alison  i.  442. 

6.  Hume  i.  134.— Alison  i.  438.^ 


See  also  John  Arthur,  H.C.,  March 
16th  1836  ;  1  Swin.  124. 

6  Hume  i.  134  and  cases  of  Eer : 
and  Muir  and  Cant  there. — Alison 
i.  438.— Chas.  Little,  Glasgow, 
May  1st  1867  ;  2  Ivy.  624. 

7  Bob.  LawsoD,  Perth,  April  12tb 
1865 ;  5  Inr.  79  and  37  S.  J.  417. 
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to  kindle  the  fire  at  all  (1 .)      If  a  person,  after  light-  MiNORoyF«Nc«8. 

ing  his  pipe  on  the  road,  toss  the  burning  match  over 

the   wall,  in   consequence  of  which  the  crop  on  the 

other   side    of  the  wall    is   set  fire    to,   he   will   be 

responsible  for  such  culpable  disregard  of  the  safety 

of  the  property  of  others  (2).      A   more  serious  case 

may  be  imagined,  that  of  a  person  in  a  state  of  wild 

excitement  from  anger  or  otherwise,  throwing  a  light 

among  combustibles  in  his  own  house,   without  any 

real  intention  of  raising  a  fire,  and  the  fire  spreading 

and  doing  damage  to  his  landlord  or  neighbour  (3). 

Any   deliberate  attempt   to  commit  fire-raising  is  attempt. 
criminal,  if  it  is  approximate  to  the  completed  act.     It  ^^J^^^^ 
is  a  crime  to  throw  a  burning  brand  into  a  house  or  rauing. 
stackyard,  or  to  set  fire  to  the  furniture  of  a  house, 
though  the    crime    of  fire-raising  be    not  completed 
by  the   fire  laying  hold   on  the  subiect  (4).      Even  Attempt  to  fire 

.X  n  11  ii/»i      moTablcitothe 

attempt  to  set  fare  to  movables  to  the  danger  oi  the  danger  of  other . 
lives  or  property  of  the  lieges,  is  a  crime  (5.) 

The  punishment  of  wilful  fire-raising  is  death  (6),  potwhmeht. 
but  a  capital  sentence  is  never  demanded,  and  penal 
servitude  is  the  punishment  inflicted.     Attempts  and 
minor  offences  are  punished  by  penal  servitude  or  im- 
prisonment. 


DESTROYING  SHIPS. 

By  statute  (7),  any  owner,  captain,  master,  oflScer,  statutory 
or  mariner  wilfully  casting  away,  burning,  or  otherwise 


OFFKVGI. 


1  Hume  i.  128.— AHison  i  438. 

2  Arch.  Phaupt  H.C.,  Nov.  9th 
1846 ;  Ark.  176  (Lord  Justice  Qerk 
Hope's  statement  to  jury). 

8  Geo.  Macbean,  Inyemess, 
April  I5th  1847  ;  Ark.  262. 

4  Hume  1.  135.— Alison  L  442, 
448.— WiU.  Douglas,  H.C.,  May 
28th  1827 ;  Syme  184. 

5  John  Arthur,  H.C.,  March 
16th  1836 ;  1  Swin.  124. 


6  Acts  7Anii  c.  21. — 1  Geo.  L  stat 
2  c.  48,  §  4. 

7  Act  29  Geo.  111.  c.  46,  §  1. 
The  subsequent  statute,  48  Geo. 
III.  o.  113,  which  Hume  says 
'*  seems  "  to  apply  to  Scotland,  was 
repealed  by  9  Geo.  IV.  o.  31.  In 
the  case  of  WiU.  Eidd,  H.C.,  Feb. 
25th  1850,  the  statute  43  Geo.  III. 
was  libelled  on  (Indictment,  Ady. 
lib.  Coll.),  either  under  the  idea 
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DESTROYING  SHIPS— MALICIOUS  MISCHIEF. 


STATUTOmT 

oyrkNCB. 


Is  an  ofltenoe  ii 
common  law. 


destroying  the  ship  or  vessel  of  which  he  is  an  owner, 
or  to  which  he  belongs,  or  directing  or  procuring  the 
doing  of  such  an  act,  with  intent  to  prejudice  insurers, 
or  merchants  putting  goods  in  the  ship,  or  owners, 
is  liable  to  capital  punishment.  In  such  a  case, 
according  to  modem  practice,  a  sentence  of  death  would 
not  be  demanded  by  the  prosecutor.  Such  offences 
were  held  punishable  at  common  law,  before  the  pass- 
ing of  the  statute,  and  without  the  limitation  of  per- 
sons stated  in  it  (1). 

It    is    a    question    whether   wilfully    destroying    a 

T<^i  of  another  vessel,  the  property  of  another,  though  there  be  no 

'^**     ^^      fraud  intended,  is  a  punishable  crime.       In  one  case 

such  a  charge  was  sustained  (2) ;  but  in  a  later  case 

it  was  withdrawn  (3).     It  seems  clear  such  an  act  is 

criminal 


Question  whe- 


SCOFK  OF 
MlSOHIXir. 


MALICIOUS  MISCHIEF. 

The  term  mischief,  preceded  by  such  adjectives  as 
malicious,  or  wanton,  or  wilful,  applies  to  all  injuries 
to,  or  destruction  of,  property  where  there  is  no  taking, 
but  only  the  indulgence  of  cruel  or  malicious  passion, 
or  an  attempt  to  concuss  others  by  injuring  their  pro- 
perty. It  includes  all  such  cases  as  destroying 
another's  buildings,  or  stone  dykes,  breaking  fences, 
cutting  up  turf,  injuring  trees,  tearing  up  plants, 
breaking  windows,  throwing  down  com  stacks,  firing 
piles  of  wood  or  peats,  removing  the  bimgs  of  casks 


that  the  repealing  statute  did  not 
apply  to  Scotland,  or  in  ignorance 
of  the  repeal.  In  that  case  the 
judges  were  not  satisfied  that  the 
Act  43  Geo.  III.  did  apply  to  Scot- 
land, and  the  charge  was  passed 
from,  ,  (Lord  Justice-Clerk  Hope's 
MSS.)  'The  terms  of  the  repealing 
statute  seem  to  indicate  that  the 
act  never  did  apply  to  Scotland. 


1  Hume  i.,  176,  177,  cases  of 
M'Jver  and  M'Allum :  and  M'Nair 
there.  ~i.  436,  case  of  Herdman 
tliere. — Alison  i.  641. 

a  Will.  Kidd,  H.C.,  Feb.  26th 
1850;  Lord  Justice  Clerk  Hope's 
MSS. 

8  John  Martin,  H.C.,  July  22nd 
1868 ;  8  Inr.  177. 
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contaming  liquids,  breaking  implements  or  apparatus  ^^^  <>' 

(1),  or  destroying  or  maiming  animals  (2).     It  also  obtracting — 

includes  maliciously  placing  any  thing  on  a  railway,  '^'^^y- 

to  obstruct  trains ;  or  wilfully  and  recklessly  doing  so 

in  a  manner  calculated  to  obstruct  them  (3).     This 

sort  of  mischief  has  also  formed  the  subject  of  special 

statutory    enactment   (4),   by  which  it  is  made   an 

offence  wilfully  to  "  do  or  cause  to  be  done  any  thing 

"  in  such  manner  as  to  obstruct  any  engine  or  carriage 

"  using  any  railway ;    or  to  endanger  the   safety  of 

*'  persons  conveyed  in  or  upon  the  same ; "  or  to  "  aid 

''  or  assist  therein."     It  is  a  question  whether  under 

this  act  any  thing  can  be  charged  except  a  case  of 

actual  obstruction,  or  imminent  danger  (5).     But  the 

common  law  charge  will  be    a    safe  resort  in  every 

case  of  difficulty. 

In  cases  of  injury  to  inanimate  property,  as  by  intent  not 

t*  t         ^  »  1  i»4»  readily  prerannd 

cuttmg  up  turf,  or  breaking  down  an  obnoxious  fence,  where  citu 
or  the  like,  partaking  of  the  character  of  trespass,  and  dupote!" 
being  frequently  the  result  of  disputed  questions  of 
civil  right,  some  degree  of  violence  and  disorderly  con- 
duct is  usually  required  to  constitute  a  charge  of  mis- 


1  Hume  i.  122,  oases  of  Robert- 
son :  Leitoh :  Grant :  and  Monro 
there. — ^i.  128,  two  cases  ot  Trotter 
there.— Alison  i  448,  449,  450,  and 
cases  of  Muir :  Campbell :  and 
Yaadenburg^  there. — ^L  451,  case 
of  Monro  there.  By  certain  old 
statutes  special  penalties  attached 
to  injuring  ploughing  iq[>paratus  or 
beasts  of  draught  at  particular 
seasons,  and  to  injuring  young 
wood,  breaking  doyeoots,  ko.  But 
such  offences  would  probably  be 
prosecuted  now  without  regard  to 
these  statutes,  which  haye  long  been 
in  desuetude,  and  aipplied  to  times 
very  different  from  the  present. 

2  Hume  i.  124,  and  case  of  Bellie 
there. — Alison  i  450,  and  cases  of 


Wilson:  Clark:  and  Burton  there. 
— ^Archibald  Thompson,  Perth, 
April  25th  1874 ;  2  Couper  551.— 
Andrew  Stewart,  Aberdeen,  April 
28th  1874 ;  2  Couper  554.  In  the 
case  of  Patrick  M'Guire,  Glasgow, 
Sept.  1826,  a  charge  of  wickedly 
and  feloniously  slaughtering  any 
cow  or  other  animal  the  property 
of  another,  without  the  consent  of 
the  owner  thereof  was  sustained. 
Indictment  and  Lord  JosUce- 
General  Boyle's  MSS. 

8  Darid  Miller,  H.C.,  July  24th 
1848;   Ark.  525.— John   E.  Mur 
doch,  Perth,  May  2nd  1849;   J 
Shaw  229.  ^/ 

4  Act  S  and  4  Vict,  c  {(  §  15. 

0  David  Miller  (tupra). 
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MALICIOUS  MISCHIEF. 


Scope  OF  Ti«M    chief  (1).     Where  the  servants  of  the  buyer  of  some 
'■ wood  refused  to  unload  their  master's  cart  at  the  com- 
mand of  the  seller,  (the  condition  of  sale  being  pay- 
ment before  removal,  and  the  price  not  having  been 
paid),  and  the  seller  cut  part  of  the  harness,  it  was 
held  that  this  was   not  a  case   of  that  reckless  and 
wilful    destruction    of     property    which    constitutes 
Property  tajnroA  malicious   mischief  (2).       Even   if  mischief  be  done 
pupofle.  with  a  fraudulent  intent,  that  does   not  necessarily 
constitute  malicious  mischief.     Where  a  farmer  was 
charged  with  breaking  beams  in  a  farm  house,  to  in- 
crease a  claim  for  damage  alleged  to  be  due  to  him 
as  tenant,  the  charge  of  malicious  mischief  was  held 
irrelevant  (3). 
Question  wbe-         It  has  not  been  decided  whether  "  attempt  to  com- 
attempt  indict-    '' mit  maucious    miscbief      IS   a  relevant   charge,  or 
whether  a  deliberate  attempt  to  injure  another's  pro- 
perty, the  success   of  which   is   prevented,   may  not 
amount  to  criminal  mischief.     Where  a  woman  threw 
stones  at  windows,  which   failed   to  break   them,  in 
consequence    of  their  being   (unknown  to  her)   pro- 
tected  by  wire   guards,    the    Court,    without   giving 
any   opinion,    recommended    the    withdrawal    of   the 
charge  (4). 

Besides  previous  conviction,  criminal  mischief  may 
be  aggravated  by  its  intent,  as  in  the  case  of  damage 
done  to  property,  in  order  to  concuss  masters  or 
workmen  (5),  or  by  its  being  committed  by  means  of 
housebreaking  (6.) 


able. 


AOORAYATIOirfl. 

Intent. 


Hduebreaklng. 


1  Hume  i.  124,  and  oaaes  of  Rigg 
and  Trotter  :  and  Danbar  there. — 
Alison  i.  449. 

%  Speid  V.  Whyte,  Perth,  Sept 
80th  1864 ;  4  Irv.  584. 

8  WiU.  Reid,  Ayr,  Sept.  1888 ; 
Bell's  Notes  47. 

4  Ann  Duthie,  Aberdeen,  April 
24th  1849;  J.  Shaw  227. 

0  Aroh.  Ban*  and  others,  June 
80tb  1884 :  BeU's  Notes  47. 


6  David  Munro,  July  12th  1831  ; 
Bell's  Notes  48.  In  an  earlier  case 
a  charge  of  aggravation  by  house- 
breaking was  found  irrelevant 
(Colin  Campbell,  Inverary,  Sept. 
18th  1828 ;  Shaw  105).  But  the 
report  does  not  indicate  whether 
the  general  question,  or  only  the 
terms  of  the  particular  indictment, 
formed  the  foundation  of  the  ob- 
jection.    It  would  rather  appear 
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The  punishment  of  malicious  mischief  is  generally  ^^nnamtawr. 
imprisonment,  or  in  trifling  cases  a  fine.     By  certain  • 
old   statutes   (1),   destroying   or  houghing   horses   or 
cattle,  and  cutting  growing  wood  or  com,  are  capital 
crimes,  hut  these  statutes  are  obsolete.      But  by  a 
more   recent    statute    (2),    wilfiilly   and    maliciously  Destroyiog 

XA*  J      i         •  A't  n  1      •     uoods  In  loom  or 

cuttmg  or  destroying  serge  or  other  woollen  goods  m  wearinffap- 
the  loom,  or  on  the  rack,  or  burning,  cutting,  or**^"*" 
destroying  any  rack  on  which  such  goods  are  hung  to 
dry,  or  any  velvet,  or  silk,  or  mixed  silk  goods  in  the 
loom,  or  any  linen  or  cotton,  or  mixed  linen  or  cotton 
goods  in  the  loom,  or  any  of  the  apparatus  used  in 
these  manufactures,  are  crimes  punishable  with  death. 
In  such  cases,  however,  the  pains  of  law  are  invariably 
restricted  to  an  arbitrary  punishment. 

to  have  been  the  latter  only.     For      "  breaking,  <u  libelUd,  is  not  rele- 
the  words  of  the  report  are— "find       "  vant." 

"  that  the  aggravation  of  house-  1  Acts  1581,  c.  110—1587,  o.  88. 

2  i^ct  29  Geo.  III.  o.  46. 
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HOMICIDE, 


SooFiornBM 

BOMICXOS. 

D6stniction  of 
vntMni  child  not 
lunnkide. 


CattM  of  death 
nrait  be  a  real 
injiuy. 


Deeih  mnit  be 
direct  oonae- 
quenoeof  injmy. 


Death  from 
diaeaee  enper- 
▼ening. 


Oroai  neglect 

aggrayating 

injiuy. 


Homicide  is  held  to  be  committed  only  where  a 
distinctly  self-existent  human  life  has  been  destroyed. 
Destruction  of  an  unborn  child,  however  short  a 
time  before  delivery,  may  be  criminal,  but  is  not 
homicide  (1). 

The  injury  inflicted  must  be  real  and  capable  of 
being  defined.  Frightening  a  person,  so  as  to 
bring  on  fever  and  cause  death,  is  not  homicide  (2). 
Further,  the  death  must  result  directly  from  the 
injury.  K,  after  the  injury,  some  other  person  have 
done  an  act  which  is  truly  the  cause  of  death,  the 
person  who  caused  the  first  injury  cannot  be  held  guilty 
of  homicide.  Thus,  if  A  mortally  stab  B,  but  while 
it  is  still  uncertain  when  he  will  die,  0  administer 
poison  to  B,  and  kill  him,  A  cannot  be  found  guilty 
of  homicide,  for  the  direct  cause  of  death  is  the  poison 
administered  by  0  (3).  Again,  if  the  injured  party 
have  recovered  so  as  to  go  abroad,  and  afterwards  die 
at  some  distance  of  time,  the  presumption  is  that  his 
death  was  not  directly  caused  by  the  injury  (4).  And 
the  same  will  hold  if  he  die  by  disease,  not  superven- 
ing on  the  injury,  but  contracted  solely  by  the  con- 
finement resulting  from  it  (5).  Further,  there  is  no 
criminal  homicide,  if  an  injury  not  mortal  has  been 


1  Hume  L  186.— Aliaon  L  71,  72. 
— More  IL  860. — Jean  Maoallum, 
Perth,  Oct.  11th  1858 ;  8  Irv.  187 
and  81  S.  J.  37. 

2  Hume  i  182, 188,  and  cases  of 
Duff  and  others  :  and  Kinninmonth 
there.— Alison  i.  148.— More  ii.  862. 


8  Humei.  181, 182.— More  ii.  861. 

4  Hume  i.  181,  case  of  Kinnin- 
month there.— Alison  i.  146.— 
Daniel  Houston,  Not.  25th  1833 ; 
Bell's  Notes  70. 

0  Hume  i.  182,  and  case  of  Mit- 
chell there.— Alison  i.  146. 


HOMICIDE. 
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aggravated,  by  the  wilful  neglect  or  misconduct  of  the 
deceased  (1),  or  by  flagrantly  unskilful  treatment  by 
himself  or  others  (2).  But  the  state  of  health  of  the 
deceased  at  the  time  of  the  injury  cannot  alter  its 
character.  It  is  as  criminal  to  kill  a  person  who  is 
dying  of  a  mortal  disease,  as  the  healthiest  man  (3). 
Indeed,  that  may  be  criminal  violence  in  the  case 
of  a  frail  person,  which  would  not  be  such  in  the  case 
of  a  person  in  good  health  (4).  Nor  does  a  long 
interval  between  the  injury  and  the  death  make  any 
difference,  if  the  injury  cause  the  death  (5).  And 
though  the  injury  was  one  not  inevitably  mortal,  and 
from  which  the  deceased  might  have  recovered,  if 
properly  cared  for  and  skilfully  treated,  this  will  not  free 
the^  wrong-doer  if  the  injury  be  still  the  direct  cause 
of  death  (6).  If  by  care  and  skill  the  life  be  saved, 
that  is  fortunate  for  the  accused,  but  want  of  atten- 
tion or  skill  on  the  part  of  others  to  the  cure  of  the 
evil  he  has  done,  can  never  excuse  his  crime  (7).  Of 
courseUf  the  accused  can  prove  that  the  death  was  the 
direct  result,  not  of  the  injury,  but  of  flagrant  mis- 
management, and  that  but  for  this  mismanagement 


SOOPS  OF  TBBIC 
HOMICIDS. 


Deceased's  for* 
mer  health  of  no 
oonaeqiieiicei 


Interval  between 
injury  and  death. 

Deceased  not 
skilAilly  treated. 


Unless  misman- 
agement was 
flagrant,  and 
caused  death. 


1  Jaa.  Flinn  and  Margaret 
McDonald  or  Brennan,  Perth,  Got. 
12th  1848  ;  J.  Shaw  9. 

2  Hume  L  182,  cases  of  Mason : 
and  Crombie  there. — Alison  i  147, 
ease  of  Pateraon  there. — More  ii. 
364.— John  M'Glashan;  Bell's  Notes 
69.— Jas.  Williamson,  H.C.,  Nov. 
18th,  1866  ;  5  Irv.  326. 

8  Hume  i.  183,  and  case  of  Ram- 
say there.— Alison  i  71,  72, 149.— 
John  Smith,  In^emeBS,  April  28th, 
1858 ;  3  Irv.  72.— Case  of  William- 
son, wpra, 

4  Hume  i  238.— Thos.  Breoken- 
ridge,  H.C.,  March  18th  1836 ;  1 
Swin.  153  (Lord  Meadowbank's 
opinion). — Compare  Isabella  Brodie, 
H.C.,  March  12th  1846 ;  Ark.  45, 


with  Isabella  Livingstone,  Glas- 
gow, May  7th  1842 ;  1  Broun  247 
and  Bell's  Notes  78. 

0  Hume  i  18^  186.— Alison  i 
150,  151. 

6  Hume  i.  184,  case  of  Edgar 
there.- Alison  i  149.— More  ii.  364. 

7  Francis  Johnstone,  Glasgow, 
April  17th  1831 ;  Bell's  Notes  69.— 
Mai^garet  M'Millan  or  Shearer  H.O., 
Jan.  6th  1851 ;  J.  Shaw  468.— John 
Maoglashanj  Bell's  Notes,  69.>- 
Jas.  Williamson,  H.C.,  Nov.  18th 

1866 ;  5  Irv.  326 Alex.  Dingwall, 

Aberdeen,  Sept.  19th  and  20th 
1867  ;  5  Irv.  466  and  4  S.L.R  249 
(Lord  Deas'  charge).  This  point  is 
not  mentioned  in  the  Rubric  in 
either  report. 
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SCOPB  OF  TBRX 
BOMICIDK. 


Death  from  dis- 
ease caused  by 
the  Injury. 


the  deceased  would  have  survived,  this  would  be  a 
good  defence  to  a  charge  of  homicide  (1). 

If  the  death  be  caused  by  disease  directly  brought 
on    by    the    injury,    as    for    example,    by    lockjaw, 
erysipelas,   or  brain  fever  supervening,  the  accused's 
?roplS-"SSir  ^  ^*  IS  still  held  to  be  the  cause  of  death  (2).     But 
"®°*  this    can    hardly   be    extended   to   the    case    of   un- 

expected evil  consequences  following  upon  proper 
medical  treatment.  Where  the  injuries  made  bleed- 
ing necessary,  and  the  wound  made  in  bleeding 
became  inflamed,  and  was  the  cause  of  death,  the 
inflammation  being  in  no  way  connected  with  the 
injuries,  the  charge  of  murder  was  abandoned  (3). 

Criminal  homicide  divides  itself  into  two  classes, 
Murder  and  Culpable  Homicide.  Very  fine  distinc- 
tions require  to  be  drawn  in  discriminating  the  one 
from  the  other.  It  is  thus  very  diflScult  to  treat  of 
the  one  offence,  without  indirectly  saying  much  about 
the  other.  But  the  general  intention  is  to  speak 
under  "  Murder,"  of  those  cases  which,  though  in 
reality  murders,  have  circumstances  which  it  might  be 
thought  reduced  them  to  culpable  homicide  ;  while 
under  "Culpable  Homicide,"  those  cases  will  be 
alluded  to,  which  are  truly  cases  of  culpable  homicide, 
although  they  might  appear  to  be  more  serious. 
ud&dbr.  I.   Murder  is  constituted  by  any  wilful  acts  causing 


Division  or  thb 

SUBJBCT. 


1  Oase  of  Williamson,  supra, 

2  Hume  i.  185,  case  of  Pretis  in 
note  4. — More  ii.  361. — Alex.  Mac- 
kenzie, H.C.,  Mar.  14th  1827 ;  Syme 
168  (Lord  Justice-Clerk  Boyle's 
charge). — John  Jones  and  Edward 
Malone,  H.O.,  June  22d  1840;  2 
Swin.  509. — Jas.  Wilson,  Glasgow, 
Jan.  10th,  1838;  2  Swin.  16  and 
Bell's  Notes  70  (Lord  Cockbum's 
charge).  —  Margaret  McMillan  or 
Shearer,  B.C.,  Jan.  6th  1851 ;  J. 
Shaw  468. — Carl  J.  Peterson  and 
Luciana  Diluca,  Aberdeen,  April 


28th  1874 ;  2  Couper  657.  The  re- 
port of  the  case  of  J.  Campbell, 
Glasgow,  April  1819,  by  Alison, 
was  declared  to  be  incorrect  by  the 
late  Lord  Justice-Clerk  Hope  (who 
was  counsel  for  the  Crown  in  the 
case),  the  fact  being  that  the 
medical  evidence  established  that 
the  erysipelas  was  not  caused  by 
the  injury. 

8  Hugh  McMillan  and  Euphemia 
Lawson  or  M'Millan,  H.C.,  Deo. 
17th  1827 ;  Syme  288  and  Hume  L 
184,  note  1,  and  Lord  Wood's  M.SS. 
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the  destruction  of  human  life,  whether  intended  to  ^"^'^ 
kill,  or  displaying  such  utter  and  wicked  recklessness,  ^JSSJyolMtSaiiy 
as    to    imply  a  disposition    depraved    enough  to   be'*®"*^^- 
wholly  regardless  of  consequences  (1).     Malice  afore- 
thought is  not  necessary  (2). 

The  amount  of  recklessness  which  may  constitute  ReckiessncM  a 
murder,  varies  with  circumstances.  The  same  conduct  cnmstances. 
which  would  not  indicate  total  recklessness  in  the 
case  of  an  attack  upon  a  strong  full  grown  person, 
might  do  so  in  the  case  of  an  infant  or  aged  person 
(3).  One  blow  even  with  the  hand  might  be 
sufficient  to  infer  a  murder  in  the  case  of  a  child  (4). 
And  as  regards  frail  and  aged  people  it  has  been  well 
said  that  violence  to  them  is  doubly  reprehensible,  and 
that  the  weak  are  entitled  to  protection  against  the 
degree  of  violence  that  will  injure  them  (5). 

Murder  may  be  by  personal  violence,  or  by  poison-  modm  of 
ing,  or  by  causing  death  while  committing  some  other 
serious  crime. 

I.  Murder  by  Violence. — It  is  not  requisite  that  muw>«ii  by 

*  ,      TIOLSirCS. 

a  deadly,  or  indeed  any,  weapon  be  used  (6).     It  is  weapons  not 
murder  to  smother  by  lying  upon  a  person's  chest  (7),  smothering 
or  to  kill  by  tossing  sulphuric  acid  in  a  person's  face.  Tbrowinff  adda. 
Positive   violence,  in   the  strict  sense,  is  not  neces- violence  may 
saiy,  provided  the  probable  result  of  the  act  done  is  rtructiTe. 
death.     Locking  up  a  person  without  food,  or  giving  starring. 
a  slight  push  which  sends  a  person  over  a  precipice,  canting  fan 
or  cutting  a  rope  (8),  or  tilting  up  a  board  hung  over 


1  Home  i.  254,  265.— i.  256,  case 
of  Telfer  in  note  3.— i.  257,  case  of 
Rae  in  note  1.— i.  260,  case  of 
M*Craw  in  Note  1.— Alison  i.  2,  8, 4. 

2  Charles  Maodonald,  H.C.,  Deo. 
16th  1867 ;  5  Inr.  625  and  40  S.  J. 
92  and  5  S.L.R.  120. 

8  Hume  L  2S8.— Alison  L  5,  6. 
4  Hume  i.  238,  case  of  Brown 
there. 
0  Thomas   Breokenridge,  H.C., 


Mar.  18th  1836 ;  1  Swin.  158  (Lord 
Meadowbank's  opinion). 

6  Hume  i  261,  262,  and  two 
cases  of  Brown  and  case  of  lindsay 
there. 

7  This  was  the  mode  in  the 
notorious  case  of  Will.  Burke  and 
Helen  M*Dougal,  H.C.,  Deo.  24th 
1828 ;  Syme  345. 

8  John  M'Callum  and  WiU. 
Corner,  H.C.,  July  22d  1858;  1 
Inr.  259. 
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less  deadly  re- 
•oitedto. 


▼loSIrcfc^       the  side   of  a   ship,  so  that  a  person  falls   (1),  or 

Spring  gun. —  placing  a  spring-gun  (2),  or  laying  an  explosive  petard 
in  a  person's  way,  are  all  acts  of  murder  if  death  ensue. 

Blows  with  Art,  Even  a  continued  repetition  of  hlows  with  the  fist 
may  amount  to  murder  (3).  Wherever  there  is  mani- 
fest grievous  bodily  harm  intended,  or  at  least  known 
to  be  a  likely  result  of  the  act  done,  then  the  crime  is 

Deadly  weapon   murdor  (4).     But  whero  the  violence  has  been  of  a 

abandoned  and  ^    ' 

kind  not  likely  to  produce  death,  it  will  always  be  a 
ground  for  making  a  distinction,  that  the  accused 
threw  aside  a  deadly  weapon,  or  did  not  use  one 
which  he  had  at  hand.  In  such  a  case  it  will  require 
veiy  strong  evidence  of  protracted  outrage  by  the  less 
deadly  means  used,  to  bring  the  guilt  up  to  murder 
(5).  But,  on  the  other  hand,  it  is  not  necessarily  a 
good  defence,  that  death  was  to  some  extent  invited 

Fatal  daeiiing.  by  the  deceased.  Thus,  in  law,  death  caused  by 
duelling  is  murder,  although  the  person  killed  waa 
the  challenger  (6). 

Murder  by  poisoning  may  be  committed  in  many 
ways  besides  administering  by  the  mouth.  Mingling 
poison  with  an  injection,  or  pricking  with  a  poisoned 
instrument,  or  shutting  a  person  up  in  a  room  exposed 
to  charcoal  fumes,  are  all  murderous  acts.  It  cannot 
be  doubted  even  that  deliberately  turning  on  a  jet  of 
gas  in  a  closed  room,  and  thus  causing  suffocation, 

poiaon  need  not  would  bo  murdor.  Nor  is  it  essential  that  the  sub- 
stance used  be  a  virulent  poison.  Murder  may  be 
committed  with  common  and  in  themselves  innocent 


MOKDEBBT 

poison. 


bevlmlent 


1  John  Campbell,  H.C.,  Noy.9th 
1836 ;  1  Swin.  809  and  BeU's  Notes 
79. 

2  Jas.  Craw,  June  26th  1826, 
and  June  6th  and  18th  1827 ;  Syme 
188  and  210,  and  Shaw  194. 

8  Hume  i.  262,  and  oases  of 
Brown :  and  Lindsay  there,  and 
case  of  Anderson  and  Glen  in 
not«  a. 

4  Hume  L  189,  and  case  of  Neil- 


son  and  others  in  note  2. — ^i.  190, 
and  cases  of  Wilson :  Smith  and 
others :  and  Key  there. — ^i.  256, 
257,  258,  and  case  of  MTarlane 
there. — i.  259,  case  of  Home  there. 
— i  260,  case  of  M'lver  there. 

6  Hume.  L  256,  and  case  of 
Hamilton  in  note  1. — ^Alison  i.  8. 

6  Hume  i.  230,  231,  and  oases  of 
Robertson  :  Douglas :  Maokay  and 
Gray  there. — Alison  L  53  to  56. 
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drugs.     If  a   person   be    suffering   from    flux,    and  mukhkb  by 

another     maUciously   removes    his     medicines,     and  ^^^^^^^^ 

substitutes  strong  purgatives  which  aggravate  the 
complaint  and  destroy  the  patient,  he  commits 
murder  (1). 

When  death  results  from  the  perpetration  of  anyMuw>ERBT 
serious  and   dans^erous   crime,  though  there   was  no »» "»<>«  ^k- 
intention  of  injury,  murder  is  committed.      Thus,  it  is  Procuring 
murder  if  an  attempt  be  made  to  cause  a  pregnant        ^' 
woman    to    abort,   by  administering  drugs    or  using 
instruments,  or  by  any  other  process,  and  the  woman 
die  (2),  or  if  a  child  of  tender  years  die  from  being  Expomre  of 
exposed  to  the  weather,  without  care  or  nourishment, 
and  in  total  disregard  of  the  consequences  (3),  or  if  by  Fiie-raiBing. 
an  act  of  fire-raising,  persons  in  the  house  or  neigh- 
bouring houses  are  killed  (4).     Many  other  cases  may 
be  supposed.     If,  in  a  struggle  with  a  robber,  the  Bobbeiy. 
person   injured  is   dashed  against  a  wall,   or  to  the 
ground,   and  has  his   skull  fractured,   and   dies,  the 
robber  is  guilty  of  murder  (5).     "Wreckers  who,   by  wrecker*  shew. 
the  exhibition  of  false  lights,  bring  about  the  death    ^        ^ 
of    a    ship'iB    crew,    commit    murder,    although    the 
immediate  object  was  only  pludder.     And   the   same  sinking  ships, 
will  hold  of  scuttling  of  a  ship,  though  the  object  be 
to  defraud  underwriters. 

Many  still  more  indirect  cases  of  murder  may  be  irontBcr  cabb& 
imagined.     If  a  jailor  maliciously  place  a  prisoner  in  confining  person 

^        ,  "^  .  .  .  ^'th  dangerons 

a  cell  with  a  dangerous  wild  animal,  or  even  with  a  ammai. 
violent  lunatic,  he  is  guilty  of  murder  if  death  ensue  (6). 
Another  case  may  be  supposed,  that  of  a  person  mali- 
ciously bringing  it  about  that  another  shall  be  killed 

1  Hume  L  289,  and  case  of  Clerk  8  Hume  1.  190,  cases  of  Smith 
and  others  there. — L  290,  case  of  and  others :  and  Key  there.  — 
Faterson  in  note  1.  Elizabeth  Kerr,  H.O.,   Dec  24th 

2  Hume  i.  263,  264^  and  case  of  1860  ;  8  Irv.  646. 
Balrymple   and    Joyner   there. —  4  Hume  i.  24. — More  ii  892. 
Alison  i    62.-WiU.    Reid,   H.C.,  0  Hume  L  24,  25.— Alison  i  52. 
Not.  10th  and  11th  1858 ;  8  Inr.  e  Hume  i.  190.— Alison  i.  78. 
285  and  81  S.  J.  176. 
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iirpiRBCT  Casm.  by  ^  third  persoii  in  the  discharge  of  duty.  If  an 
officer  who  has  malice  against  an  individual  who  is  sub- 

piIi"JJ<SuiMt  J^*  ^  ^^^  orders,  orders  a  sentry  posted  at  a  particular 

iSoSi^**^  ****^  spot  to  shoot  any  one  who  cannot  give  the  counter- 
sign, and  then  sends  the  object  of  his  malice  on  a 
duty  which  will  take  him  to  the  sentinel's  post,  giving 
him  a  wrong  word  as  the  countersign  ;  undoubtedly, 
if  he  be  shot,  his  commander  has  murdered  him. 
Though  the  sentinel's  is  here  the  innocent  hand  that 
does  the  deed,  the  officer  is  just  as  guilty  as  the  man 
who  mixes  poison  for  another,  and  sends  it  to  him  as 

FaiM  swearing    a  whoIcsomc  modiciue  by  the  hands  of  a  servant.     The 

CHiisinfc  execn-  .        ,  ^        r  t  i  ^ 

tion  of  innocent  tcxt-booKS  speak  of  another  case,  that  oi  one  swearing 
falsely,  and  so  procuring  the  execution  of  an  innocent 
person.  Hume  seems  to  think  it  murder,  Alison 
holds  the  contrary  (1).  The  great  difficulty  of  sup- 
posing such  a  case  is,  that  by  the  law  of  Scotland  no 
one  can  be  convicted  on  the  evidence  of  one  witness 
only,  without  the  additional  evidence  of  other  persons 
or  circumstances,  and  it  would  therefore  be  difficult 
to  make  out  that  the  person  was  executed  because  of 
the  false  evidence  of  an  individual.  But  suppose  that 
aU  the  Crown  witnesses  (except  the  official  witnesses 
to  the  prisoners  declaration,  medical  reports,  and  the 
like)  are  leagued  together  to  swear  falsely  to  obtain 
the  conviction  of  an  innocent  person  on  a  charge  of 
murder.  A.  B.  swears  he  saw  him  stooping  over  the 
murdered  person,  and  rifling  his  pockets,  and  that  he 
saw  blood  on  his  hands  ;  C.  D.  that  he  found  a 
bloody  knife  hid  in  the  wall  near  his  house ;  and  E.  F. 
that  the  accused  confessed  to  him  that  he  had  done 
the  deed.  And  the  result  of  their  combined  evidence 
is  that  an  innocent  person  is  hanged.  Such  a  case 
would  seem  to  point  to  the  soundness  of  Hume's  view, 
for  it  is  not  possible  to  imagine  a  crime  more  horrible 

1  Home  L  190,  191.— Aliaon  L  73. 
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than  this,  and  it  is  difficult  to  see  any  logical  ground  iwpib»ct  CABHg. 
why  it  should  not  be  held  to  be  murder  (1). 

Taking  life  in  self-defence  will  be  spoken  of  under  the  provocatioit. 
head  of  justifiable  homicide,  but.  though  the  conduct  of 
the  deceased  may  not  support  a  plea  of  self-defence, 
still  it  may  palliate  the  offence  of  killing  him.     Those 
cases  of  provocation  which  do  not  reduce  the  offence 
from  murder  to  culpable  homicide,  fall  to  be  noticed 
first.     Words  of  insult,  however  strong,  do  not  at  all  verbal  abuse. 
excuse   a  murderous   attack  (2).     Nor   is   any   mere 
insulting  or  disgusting  conduct,  such  as  jostling,  or 
tossing  filth  in  the  face  (3).      Even  more  serious  pro- Throwing  mth. 
vocations    may   not   reduce    the    offence   to  culpable 
homicide.      A  blow  with  the  open  hand,  or  even  with  Bio^'«>m  hand, 
the    clenched   fist,   forms  no  excuse  for  slaying   the 
striker  (4).     To  palliate    retaliation    causing    death,  Mnat  be  violence 

,  ^  CAXXBing  reason* 

there   must  have  been  violence  so  extreme  or  con-  aWe  alarm, 
tinned,  without  the  person  attacked  having  the  means 
of  getting   away^   as   to   cause   reasonable    alarm   of 
serious  injury  to  the  person  (5).     There  seems,  how-  redideM*atron°^* 
ever,  to  be  room  here  for  a  distinction.      If  there  was  f**«  neceaeary 

'  ^  to  constttnte 

provocation  by  a  blow,  and  the  method  of  the  retalia-  murder, 
tion  was  not  plainly  murderous,  then  a  murderous 
purpose  will  not  so  readily  be  presumed.  For 
example,  it  was  said  above,  that  repeated  blows  even 
with  the  fist,  might  constitute  murder.  But  it  seems 
reasonable,  in  such  a  case,  if  the  blows  were  in  re- 
taliation of  one  struck  by  the  deceased,  to   require 


1  One  case  mentioned  by  Baron 
Hume  (Daniel  Nicolson  and  others, 
{.  170,  171)  may  be  referred  to  as 
illustrating  the  possibility  of  such 
a  diabolical  plot  as  that  above  sup- 
posed occurring  in  real  life, — See 
More  ii.  368. 

a  Hume  i.  247. 

8  Hume  i.  248,  case  of  Aird 
there,  and  case  of  Hume  in  note  1. 
— ^Alison  i.  12. 

4  Hume  i.  228,  case  of  M'Millan 


there.— Will.  Wright,  H.C.,  Nov. 
28d  1835;  1  Swin.  6  and  Bell's 
Notes  77.  In  Lord  Wood's  M33. 
the  following  occurs  in  notes  of 
a  charge  of  Lord  Meadowbank  in 
the  case  of  Jas.  Boss,  Inverness, 
Sept.  9th  1826—"  Law  of  England 
"different  from  ours  —  a  slight 
"  bodily  affront  enough  to  palliate  ; 
"  but  this  rejected  in  Scotland." 
0  Humei.  247.— Alison l  7, 20,21. 
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PBOTooAwoif.     strong   evidence  of  continued  and  outrageous  abuse 

before  presuming  a  murderous  purpose  (1). 
SiSI^*ter^        Provocation,  though  great,  will  not  palliate  guilt,  if 
intenrai.  an  interval  have  elapsed  between  the  provocation  and 

the  retaliation.  If  A  be  struck  by  B,  and  provoked 
so  that  if  A  retaliated  then  and  there,  he  might  not 
be  guilty  of  murder  in  killing  B,  this  will  not  lessen 
A's  guilt,  ii^  after  a  suiBScient  interval  has  elapsed  to 
cool  his  rage,  he  track  B  on  his  road  home,  and 
deliberately  shoot  him.  Such  cold-blopded  revenge 
for  a  wrong,  however  great,  is  nothing  less  than 
Mode  of  retaiia-  murdor  (2).  And  the  same  will  hold  of  taking  the 
defence  of  pro-  life  of  auothcr  ou  provocatiou,  and  immediately,  if  the 
deed  be  so  done  as  to  display  not  mere  excitement  and 
rage,  leading  to  dangerous  violence,  but  deadly 
vengeance.  If  two  persons  come  to  blows,  and  the 
party  provoked  secretly  draw  a  knife  and  stab  with  it 
from  behind,  or  repeatedly,  he  will  scarcely  be  heard 
to  maintain  that  the  offence  is  mitigated  by  the  pro- 
vocation (3).  Again,  it  would  certainly  be  murder,  if 
a  person,  on  provocation  however  great,  were  imme- 
diately to  place  poison  in  the  other  party's  food  or 
drink.  The  defence  of  provocation  is  of  this  sort, — 
Being  greatly  agitated  and  excited,  and  alarmed  by 
the  violence  of  the  deceased,  I  lost  control  over 
myself,  and  took  his  life,  when  my  presence  of  mind 
*'  had  left  me,  and  without  thought  of  what  I  was 
"  doing.*'  But  this  can  never  apply  to  a  case  of 
poisoning  where  the  resolution,  though  sudden,  is 
deliberate  and  malignant  in  character  (4). 
Eiinng^ra>pu8er      jj.  jg  ^^j.  ^  provocation  that  palliates  the  taking  of 

the  life  of  another,  that  he  was  trespassing,  or  stealing. 


1  See  Hume  i  262.  July  16th  1888  ;  2  Swin.  167  and 

2  Hume  i.  252,  and  oaMS  of  Bed-  Bell's  Notes,  77,  78. 

path  :  Macara :  and  Peter  in  Note  8  Burnett  4S,  ease  of  Marsha 

1.— Alison    L    8    to    10.— -Joseph  there. 

Alison  and  Maxwell  Alison,  H.C.,  4  Hume  i.  252.— AUson  L  9. 


<€ 

n 


HOMICIDE.  ]  29 

or  attempting  to  steal  (1).  It  is  only  where  there  are  P^o^oq^Tioy. 
violence  and  danger  that  the  person  aggrieved  can  be 
at  all  excused.  To  lay  a  spring-gun  to  shoot  a  poacher, 
or  the  plunderer  of  an  orchard  (2),  is  murder,  if 
death  ensue,  and  the  same  holds  of  shooting  a  thief 
caught  in  the  act  of  stealing,  unless  the  circumstances 
were  such  as  to  cause  reasonable  trepidation. 

In  the  case  of  an  officer  of  the  law  being  killed  officer  kiued  in 
while  executing    a  warrant,  it  is  no  palliation  thatwammt. 
he  was  using  violence,  for  this  he  is  bound  to  do, 
if  resisted  (3).     But  if  an  officer  execute  a  warrant  Execatinxwar- 

.  1   J.     .•  .   rant  erroneooslv. 

upon  a  wrong  person,  or  execute  a  defective  warrant, 
or  arrest,  without  proclaiming  himself  an  officer,  and 
the  purpose  of  the  arrest,  or  beyond  the  jurisdiction  of 
the  magistrate  issuing  the  warrant,  the  question 
whether  murder  is  committed  by  resistance  which 
causes  his  death,  is  one  of  circumstances.  Such  errors 
and  defects,  though  they  justify  resistance,  vrill  not,  by 
themselves,  palliate  the  guilt  of  putting  the  officer  to 
death.  Certainly,  if  the  irregularity  were  unknown  to 
the  accused,  he  cannot  plead  that  his  resistance  was 
based  upon  it.  But  even  if  the  irregularity  were 
known  to  him,  and  were  pointed  out  by  him  to  the 
officer,  he  will  not  be  free  from  the  guilt  of  murder  if, 
on  the  officer  endeavouring  to  execute  the  warrant,  he 
at  once  put  him  to  death.  The  same  rule  applies 
here  as  in  an  attack  by  an  ordinary  individual ;  the 
person  attacked  is  not  excusable  in  killing  the 
assailant,  unless  his  conduct  has  been  such  as  reason- 
ably to  excite  serious  apprehension  of  injury  (4).  An 
officer,  though  bound  to  go  forward  and  execute  a  officer  kiiunff, 

.      •       •  "Li       'r  i_       1  'ii    xi-  X      1-    unices  serlouily 

warrant,  is  mexcusable  if  he  kill  the  person  to  be  threatened,  com- 
arrested,  unless  he  can  show  that  he  was  actually      " 
subjected  to,  or  threatened  with,  very  serious  injury  if 

1  Hume  i.  247.>-Aliaon  i.  21.  4  Hume  i  250,  251,  and  case  of 

2  Jaa.  Craw,  H.C.,  June  4th  and      O'Neal  there.    See  also  i.  898.— 
18th  1827 ;  Syme  188  and  210.  Alison  L  25,  26,  27. 

8  AlJBoni.  24. 

I 


ISO  HOMICIDK 

paoYooATioy.  he  proceeded  to  carry  out  his  warrant  Mere  fear  of 
being  struck  or  beaten,  will  not  lessen  his  offence  (1). 

Max  officer  kin    ]^or  wiU  it  palliate  the  conduct  of  an  officer  in  killing 

e»c«ping.  a  person  against  whom  he  holds  a  warrant,  that  the 
person  was  fleeing,  and  likely  to  escapa  It  is  doubt- 
ful whether  greater  privilege  is  to  be  extended  to  the 
officer  in  criminal  than  in  ordinary  cases,  so  that  he 
may  kill  one  who  is  merely  fleeing  from  justice. 
Hume  thinks  that  there  is  a  distinction  to  be  drawn 
between  criminal  and  civil  processes — ^the  one  being 
for  the  vindication  of  public  justice  ;  and  the  other 
only  for  the  protection  and  enforcement  of  individual 
rights  (2).  Alison  thinks  that  this  "  extraordinary 
"  privilege  of  killing  on  mere  flight  is  confined,  even 
"  if  it  be  there  established,  to  capital  cases  "  (3),  a  dis- 
tinction between  higher  and  lower  crimes  which 
Hume  considers  "  pernicious,"  and  "  impracti- 
cable "  (4).  No  case  has  been  tried  by  which  the 
applicability  of  such  a  rule  even  to  capital  cases  has 
been  tested,  those  quoted  by  the  institutional  writers 
being  instances  in  which  there  was  violent  resistance. 

Killing  In  erron*-      jf  ^^  officcr  in  executiuff  an  illes^al  warrant,  or  in 

oudy  execnttng  °  ,  °  ' 

warrant  executing  a  legal   warrant  illegally,  or  on  a  wrong 

person,  kill  the  person  he  is  endeavouring  to  capture, 
his  crime  may  be  murder  unless  the  irregularity  or 
illegality  be  such  that  he  could  not  reasonably  be 
expected  to  know  it  (5). 
Royal  forecB  Soldicrs    Or   ssilors   in    the    Royal    service    have 

whenondnty.  privileges  in  taking  life,  which  will  be  afterwards 
spoken  of.  But  it  is  only  when  on  duty  that  the 
privilege  exists.  And  therefore,  if  when  not  on  duty, 
or  not  under  orders  of  superiors,  they  take  duties  upon 
themselves,  their  conduct  will  be  judged  of  regardless 


1  Hume  i.  201,  case  of  Gordon  2  Hume  L  199. 

there.— i.  202,  case  of  Fife  there.  8  Alison  i,  86,  37. 

— Alison  L  81,  ease   of   Maoleaa  4  Hume  L  199. 

there.  0  Hume  I  200.— Alison  i.  34,  85. 
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of  their  being  soldiers  or  sailors  (1 ).     And  even  wben  PKovocAwnw. 


on 


on   duty  it  is  not  when  verbally  insulted^  or  even  J^y^^^jj^j. 
pelted  with  missUes  not  dangerous,  such  as  mud,  butJJ^^si;;^,, 
only  when  seriously  attacked  or  threatened,  that  they 
may  inflict  death  (2). 

The  punishment  of  murder  is  death  and  confiscation  pmnsmcxxr  or 
to  tlie  Crown  of  the  movable  estate  of  the  convict  '*^*^"'^ 
The  sentence  also  ordains  him  to  be  fed  on  bread  and 
water  only  till  execution,  but  it  is  not  usual  to  enforce 
thi& 

II.  Culpable  Homicide  is  the  name  applied  to  cases  gulpablb 
where   death   is  caused,  or  accelerated  by  improper  "^"'*^"^** 
conduct,  and  where  the  guilt  is  less  than  murder  (3). 
It  is  of  three  kinds  : 

First,  intentional  killing  in  circumstances  implying  mteBtioma 
neither  murder  nor  justifiable  homicide  (4).  °** 

Second,  homicide  by  the  doine:  of  an  unlawful  act,uniawfiiiact 

•^  ^^  caaaing  deatb. 

or  a  rash   and  careless  act,  though  death  was  not 
foreseen  or  probable  (5). 

Third,  homicide  from  negligence  or  rashness  in  the  Negugenoe. 
performance  of  lawful  duty  (6). 

First,  where  the  killine:  is  intentional  it  is  reduced  cui^ablb 

ROMICIDB  BT 

to  culpable  homicide  only  by  the  facts  being  such,  thatiNTSNTiosAL 
the    accused   is   to    some    extent    excusable.     It  is 
culpable  homicide  if  a  person  exceed  moderation  in  Exceeding 

,,  ,,  ...  moderation  In 

retaliation  for  an  injury,  or  act  rashly  in  killing  to  retaliation. 
prevent  an  injury  which  he  anticipates,  or  if  a  person 
whose  duties  may  require  him  to  kill,  rashly  and  un- 
necessarily do  so.     As  regards  the  first  two  cases,  itAiarmfrom 

•'  °  ,  ,  threats  or  actoal 

will  not  suflSce  that  the  accused  was  in  a  passion,  there  injury  reqniaite, 
must  have  been  actual  injury  or  alarming  threats  pro- 

1  Burnett  81,  case  of  Davies  and  cause,  may  find  that  culpable  liomi> 

Wiltshire  there. — ^Alison  i  89  to  dde  only  has  been  committed. 

45  pcunwn,—!,  45.  4  Hume  1 289.— Alison  i  92, 100. 

8  Hume  i.  205  to  213  patnm.  6  Hume  i.  284.— Alison  i.  94  to  100. 

8  Every  charge  of  murder  is  held  6  Hume  i  288.— Alison  L  118  to 

to  include  a  chaige  of   culpable  126. 
homicide,  and  the  Jury,  if  they  see 
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CULPABLB 
HOMICIDB  BT 
IVTBITTIOHAL 
KILLWO. 

Killing  hoiue- 
breaker. 


Killing  sedncer 
of  wife. 


Killing  when 
able  to  eacape,  or 
danger  paaL 


Killing  In  self- 
defence  where 
attack  of  de- 
ceased brought 
about  by  accused. 


ducing  reasonable  perturbation  (1).  And  in  this  is 
included  the  case  of  a  person  killing  a  housebreaker ; 
for  though  this  may  not  be  justifiable  in  every 
case  (2),  it  is  plain  that  there  is  ground  for  serious 
alarm  when  a  robber  breaks  into  a  house.  Where  a 
house-breaker  was  shot  while  escaping  by  a  window, 
it  was  laid  down  that  if  the  person  who  fired  bad 
reasonable  ground  to  apprehend  danger,  or  to  believe 
that  the  property  could  not  otherwise  be  protected,  the 
act  was  justifiable,  but,  if  not,  it  was  culpable 
homicide  of  an  unaggravated  kind  (3). 

A  husband  instantly  killing  the  seducer  of  his  wife, 
when  caught  in  the  act  of  adultery,  is  held  to  commit 
culpable  homicide  (4). 

It  is  culpable  homicide  though  the  slayer  has  been 
put  in  absolute  danger  of  his  life  if  he  have  not 
used  means  of  escape  or  rescue  open  to  him  (5),  or  if 
the  danger  have  been  at  an  end  before  he  did  the 
deed  (6).  There  is  one  situation  in  which  homicide 
that  would  have  been  justifiable  in  itself,  must  be 
held  culpable  in  consequence  of  the  danger  to  which 


1  Hume  I  229,  247,  248.— Aliaon 
i.  92,  98,  100,  101.— John  Forrert, 
Glasgow,  Jan.  4th  1837  ;  1  Swin. 
404  (Loid  Moncrieff's  charge). 

8  Hume  L  220, 221.— ^ison  i.  104. 

8  Edward  Lane,  Dumfries,  Sept. 
1830;  BeU's  Notes,  77.  In  his 
charge  in  this  case,  Lord  Moncrieif 
said, — "  Prisoner  hod  got  a  double 
"  barrelled  gun,  and  two  men  in  the 
"  house  with  him  ;  and  the  man 
''  killed  was  struggling  to  get  away 
"  half  out  at  a  window,  and  although 
"he  gave  no  answer"  (when  ac- 
cused called  to  him)  "he  was 
"  retreating— doing  all  he  could  to 
'*  getaway.  Thisoompletely  proved. 
" — Was  there  then  cause  for 
<'  alarm  ?  Was  there  any  necessity 
"  for  taking  away  life  ?  Could  he 
"  eren  have  had  difficulty  of  appre- 
"  bending    him  f  —  Agitation    no 


"  doubt  to  be  greatly  allowed  for. 
"  But  still  the  question  is  whether 
"  he  was  so  placed  that  he  was  jus- 
"  tifiably  alarmed  to  the  extent  of 
"entitUng  him  to  fire."  (Lord 
Wood's  MSS.)  Sir  Archibald  Alison 
(i.  105)  erroneously  quotes  this  case 
under  the  name  of  George  Scott 

4  Hume  i  245,  case  of  Christie 
there,  and  case  of  Shank  in  note  8. 
Professor  More  seems  to  put  the 
matter  too  favourably  for  the  hus- 
band, when  he  speaks  of  the  cir- 
cumstances justifying  the  killing. 
More  ii.  366. 

6  Humei.  226,  and  cases  of  Bruce 
and  others :  and  McMillan  there.— 
Alison  L  102,  103, 133. 

6  Hume  i.  218,  225.  Of  course  if 
the  danger  has  been  long  past  at  the 
time,  the  act  may  be  murder. 
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the  accused  was  exposed,  having  been  provoked  byCuiFABLE 

,  ,      ,  HOMICIDE  BY 

himself.        If  A    commit    a    trifling    assault    upon  ihtehtional 


KILUMO. 


B,  whereupon  B  draw  his  sword  and  attack  A,  and 
press  him  so  hard  that  to  save  his  own  life  A  has  to 
kill  B,  here  as  he  provoked  B,  he  must  be  held 
responsible  for  the  consequences  (1).  Hume  even 
inclines  to  the  opinion  that  one  who  has  been 
compelled  to  kill  to  save  himself,  should  be  held 
liable  to  punishment,  if  he  brought  the  attack  of  the 
deceased  upon  him  by  using  bad  language  towards 
him  (2). 

Cases  where  death  results  from  an  official  exceeding  Exceeding  daty. 
his    duty  are    either    murder  or    culpable    homicide, 
according  to  the  extent  of  recklessness  displayed.     IfRMWyflringoii 
an  officer  in  charge  of  prisoners,  who  is  ordered  to  fire 
on  any  one  who  attempts  to  escape,  does   so  hastily 
and  rashly,  he  commits  culpable  homicide  (3).    Magis-  Finng  on  mob, 
trates  too   hastily  giving  orders  to  fire  on  a  mob,  or  sisting  ureat. 
officers    rashly  killing    on    resistance   of   warrant,   or 
revenue   officers  exceeding  duty  in  killing  smugglers, 
are  instances  of  culpable  homicide  of  this  class  (4). 

Second,  a  person  who  inflicts  a  minor  injury  upon  cot.pablb 

*  Z  HOMICIDE  BT 

another,   through   vice   or   recklessness,   which  has  a  minor  nwnRT. 

fatal  result,  is  guilty  of  culpable   homicide,  although 

the    death    was    not   contemplated    or   probable   (5). 

Such  cases  are  innumerable.     From  violent  though  includes  every 

case  of  assanit. 

not  murderous  assault,  down  to  the  slightest  blow, 
which  causes  the  person  struck  to  fall,  there  are  many 
cases  where  death  ensues,  and  where  the  culpability 
varies  (6).     There  may  also  be  cases  where  there  is 

1  Hume  L  232,  and  case  of  the  donald :  and  Irving  in  no^  1,  and 
Master  of  Tarbat  and  others  there.  Cameron  in  note  2. — ^i.  235,  cases 
— Alison  L  18.  of  Mason  :  and  Bathgate  there,  and 

2  Hume  i.  233.  cases  of  Wood  :  and  Neal  in  notes 
8  Burnet   77,  case  of   Maxwell      2  and  *. 

there. — ^79,  case  of  Inglis  there. —  6  Hume  i   234,  235,    passim, — 

Alison  i  43,  44.  Alison  i.  97,  98,  passisn.    The  fol- 

4  Hume  i.  216,  case  of  Chalmers  lowing  cases  may  be  referred  to  as 

and  others  there. — ^Alison  i.  110.  illustrations  : —  Jas.  Grace,   H.C., 

0  Hume  L  234,  and  oases  of  Mao-  Deo.  14th  1885  ;  1  Swin.   14  and 
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CULPABLB 
BOMICIDB  BT 
MINOR  IKJURT. 

Desertion  of 
children. 

Administering 
spirits  or  drugs. 


Reckless  use  of 
firearms. 


Neglect  of  per- 
sons by  custo- 
dier. 


no  violence.  Desertion  of  a  child,  even  in  circum- 
stances of  no  apparent  danger,  is  culpable  homicide, 
if  the  child  die  (1).  It  is  culpable  homicide  if  for  a 
frolic  something  likely  to  sicken  the  person  taking  it 
be  mixed  with  food  or  drink,  and  death  ensue,  though 
the  substance  administered  be  not  in  itself  dangerous 
to  life  (2).  And  the  same  would  hold  of  giving  a 
child  (3),  or  a  lunatic  (4),  a  large  quantity  of  spirits, 
or  improperly  giving  laudanum  to  a  child  to  put  it  to 
sleep  (5).  Such  cases  also  as  culpable  and  reckless 
use  of  firearms  (6),  or  setting  off  of  fireworks  (7),  or 
the  like,  from  which  death  results,  are  cases  of  culp- 
able homicide.  Culpable  neglect  or  cruel  conduct  by 
those  in  charge  of  young  (8),  or  infirm  persons  (9),  or 


Beirs  Notes  78  (a  fair  fight  with 
fista). —  John  Jones  and  Edward 
Malone,  H.C.,  June  22d  1840 ;  2 
Swin.  509  (  assault ) .  —  Dundas 
M'Riner,  H.C.,  July  24th  1844  ;  2 
Broun  262  (assault). —  Margaret 
Shiells  or  Fletcher,  H.C.,  Nov.  7th 
1846;  Ark.  171  (assault).— Mar- 
garet McMillan  or  Shearer,  H.O., 
Jan.  6th  1851 ;  J.  Shaw  468  (assault). 
— Roh.  Bruce,  H.O.,Feb.  I»thl855; 
2  Inr.  65  (assault).— Peter  Jafferson 
and  Geo.  Forbes,  Perth,  April 
22d  1848;  Ark.  464  (assault  and 
throwing  down).  —  Rob.  Vance, 
Glasgow,  Mar.  28d  1849  ;  J.  Shaw 
211  (assault  and  throwing  down). — 
Isabella  Brodie,  H.C.,  Mar.  12th 
1846 ;  Ark.  45  (throwing  down). — 
Rob  M'AnaUy,  Glasgow,  April  27th 
1886 ;  1  Swin.  210  and  Bell's  Notes 
78  (assault  in  retaliation). — John 
M'Laughlin,  H.C.,  Feb.  17th  1845  ; 
2  Broun  387  (sudden  blow  in  re- 
taliation). 

1  Hume  i.  235,  236,  and  287 
pastim. — Alison  L  99. — More  ii 
369. 

2  Hume  i.  237  and  case  of  In^^ 
and  others  there. — Alison  i.  99. 

8  Hume  i.  337  and  case  of  Philip 


in  note  a. — ^Alison  i.  99. 

4  Neil  Lament,  Perth,  Sept.  1837 
(Indictment,  Adv.  Lib.  Coll. ). 

6  Jean  Crawford,  H.C.,  Dec.  6th 
1847  ;  Ark.  394.— Rlizabeth  Hamil- 
toil,  H.C.,  Not.  9th  1857 ;  2  Irr. 
738. 

6  Hume  i.  192 :  cases  of  Cowan  : 
and  Buchanan  in  note  2. — i  193, 
case  of  Henderson  there. — John 
M'Bryde,  H.C.,  June  10th  1843  ;  I 
Broun  558. — John  Smith,  Inver- 
ness, April  28th  1858 ;  3  Irv.  72. 
(In  this  latter  case  the  pistol  was 
supposed  to  be  loaded  only  with 
powder  and  wadding,  and  the 
injury  was  caused  by  a  pin  that 
had  accidentally  got  into  the 
pistol.) 

7  Geo.  Wood,  jun.,  and  Alex. 
King,  Aberdeen,  April  15th  1842  ; 
1  Broun  262  and  BeU's  Notes  71. 

8  Catherine  M^Gravin,  H.C.,  May 
11th  1846  ;  Ark.  67.— Susan  Ham- 
ilton or  Kain,  Ayr,  Oct.  14th  1846 
(Lord  Justice  Clerk  Hope's  MS. 
Notes  to  Hume). 

9  Peter  M^Manimy  and  Peter 
Higgans,  H.C,  June  28th  1847; 
Ark.  321.— Geoige  Fay,  Glaagow, 
Deo.  27th  1847 ;  Ark.  397. 
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HOMICIDB  BT 
KZNOB  Df  J17BT. 


con- 


paupers   (1),  causing   death,  has    been   held    to  heC^ip^jiM 
culpable  homicide. 

It  is  impossible  to  enumerate  the  cases  of  this  sort 
However  slight  the  injury,  and  however  much  ground ^taSsffSi^ 
there  may  be  to  hold  that  but  for  some  existing 
disease  or  weakness  it  would  have  had  no  bad  result, 
the  person  inflicting  it  must  answer  for  the  conse- 
quences.    "  Any  blame  "  is  enough  (2). 

Cases  may  also  be  supposed  of  a  very  indirect  char-  indirect 


acter.     It  is  culpable  homicide  if  a  husband  attack ^SSamltog" 
his  wife  violently,  and  she  fall,  and  the  child  in  her  "^^^  ^"« 
arms  is  killed.     It  has  even  been  held  to  be  culpable 
homicide  if  the  violence  in  such  a  case  is  so  great  as 
to  compel  the  woman  to  squeeze  the  child  so  tightly 
as  to  kill  it  (3).     If  a  person  flog  the  horse  on  which  Flogging  hone 
another  was  riding,  so  that  it  run  off  and  kill   him,  riding, 
he  commits  culpable  homicide  (4).     Forcing  children 
to  leave  a  house  or  ship  in  cold  weather,  where  there 
was  risk  that    they  might  perish  before  they  could 
reach  any  other  place  of  shelter,  would  infer  guilt  of 
culpable  homicide  if  life  were  lost  in  consequence  (5). 
It  might  even  be  held  culpable  homicide,  if  in  conse- 
quence of  alarm  created  by  violence,  the  sufferer  him- 
self were    to    do    some    act    from   which    his    death 
resulted — e,g.,  if  a  person  when  pursued  by  another  Pewon  in  terror 
armed  with    a    murderous  weapon  were,    in    terror,  throwing  wm- 

1  •  1  o  ,  1  .  , -self  Into  water. 

and  seemg  no  other  means  of  escape,  to  throw  hmiself 
into  water,  and  thus  were  drowned  (6). 

Third,  culpable   homicide  may  result  from  neglect 
of  proper  precautions,  or  moderation  in  the  doing  of 

1  WilL  Hardie,   Stirling,  April  543  and  Beirs  Notes  88,  where  thia 

10th  1847 ;  Ark.  247.  was  held  to  be  an  assault. 

8  Bob.  M^Anally,  Glasgow,  April  6  Bob.    Watt    aud   Jas.    Kerr, 

27th  1836  ;  1  Swin.  210  and  Bell's  H.C.,  Not.  9th  and  23d  to  25th 

Notes     77      (  Lord     Mackenzie's  1868  ;  1  Oouper  123  and  41  S.J. 

charge).  91  and  6  S.L.B  185. 

8  Hugh   Mitchell,    H.C.,    Not.  6  See  Hume  i.  236,  236  :  case  of 

7th  1856  ;  2  Irr.  488.  Graham  there. -^ohn   Bobertson, 

4  See  the  case  of  David  Keay,  Perth,  May  8th  1854 ;  1  Irv.  469 

Btirimg,  Sept  16th  1837 ;  I  Swin.  (Lord  Handyside's  opinion). 
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cnj»ABLB         what  is  leiral,  or  from  s^eneral  carelessness  and  neglect 
HBotBcroFnuTTof  duty.     Here,  also,  the  cases  that  have  happened 

are   outnumbered   by  those  that   may   be   supposed. 

Any  rabrtantui  They  includc  every  fatal  accident  which  is  not  fortui- 

blftine  sufficient. 

tous,  but  results  from  some  blameable  conduct.  The 
same  rule  applies  here  as  in  the  case  of  direct  injury  ; 
if  there  be  blame  "  at  all,"  that  is  enough  (1).  A 
summary  of  the  cases  which  have  occurred  will  afford 
the  best  commentary   on  this  branch.       As  regards 

ExccM  of  corpo-  culpablo  homicide  by  eirceedincr  moderation  in  the 
performance  of  duty,  almost  the  only  case  which 
occurs  is  that  of  a  person  entitled  to  inflict  corporal 
chastisement,  causing  death  in  doing  so  (2).  Cases 
of  culpable  negligence  or  rashness  are  more  numerous. 

Management  of  If  death  result  from  fault  or  negligence  in  the  man- 
agement  of  vehicles,  culpable  homicide  is  committed, 
whether  the  cause  be  rash  driving  (3),  or  drivers  leaving 
their  vehicles  without  any  one  to  take  charge  of  them, 
or  entrusting  the  reins  to  an  unskilled  pei-son  (4),  or 

Raiiwayi.  the  like.    Railway  officials  are  responsible  for  accidents 

caused  by  carelessness  (5).     And  those  in  charge  of 

1  George     Murray,     Aberdeen,  Oct.  5th  1842  ;  Bell's  Notes  7i.-r 

Got.  21st  1840 ;  Bell's  Notes  77.  John  Ross  and  others,  Inverness, 

8  Hume  i.  287,  288,  and  case  of  April  14th  1847  ;  Ark.  258.— Rob. 

Cormichael  there.— More  ii.  869.—  Lonie,  Perth,  Sept.  29th  1862 ;  4 

Dar.   Paterson,    H.C.,    July   17th  Iry.  204  and  85  S.J.  2. 

1888 ;  2  Swin.  175  and  Bell's  Notes  4  Hume  i.  192 :  case  of  Jackson 

79.     See  also  Bkiward  Evans  and  in  note  2. — ^Arch.  Gowans,  Glasgow, 

Jas.  Denwood,    H.C.,    Feb.   24th  Jan.  1831 ;  Bell's  Notes  70.— Adam 

1873;    2    Couper    410,    where    a  Stoddart,  Jan.   11th  1836;  Bell's 

master  of  a  vessel  was  convicted  of  .  Notes  78.— -John  M* Arthur, Stu-ling, 

culpable  homicide,   inter  aXui,  by  April  1841 ;  Bell's  Notes  74. — ^Alex. 

beating  a  seaman  to  force  him  to  Smith,  Ayr,  April  11th  1842 ;    1 

work.  Broun  220. — Geo.  Wood,  jun.,  and 

3  Hume  i  192,  note  2 :  several  Alex.  King,  Aberdeen,  April  15th 

cases.— Alison  i.  118,  119 :  several  1842 ;  1  Broun  262 and  BeU's  Notes 

cases   besides   those  in   Hume. —  71. — John  Boss  and  others,  Inver- 

More  ii.  369.— Adam  Stoddart, Jan.  ness,  April  14th  1847 ;  Aric.  258. 

11th  1836 ;  Bell's  Notes  73.— Jas.  6  James  Boyd,  H.C.,  Jan.  7th 

Matheson,  H.C.,  Nov.  20th  1837 ;  1842;  1  Broun  7  and  Bell's  Notes 

1  Swin.  593  and  Bell's  Notes  70. —  71  (driving  at  excessive  speed  past 

Will.   Messon,  Perth,   April   29th  level    crossing),  — James    Cooper, 

1841 ;  2  Swin.  548.— Will.  Trotter,  Glasgow,  Sept.  19th  1842  ;  1  Broun 
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vessels  or  boats  are  answerable  for  culpable  conduct  ^^abm^^ 
causin&r  loss  of  life  whether  to  those  on  board  their  ™"cj^^^" 

O  OS  PBBCAUnOll. 

own  vessel  (1),  or  those  in  other  vessels  or  boats  (2). 
The  same  rule  applies  in  operations  with  machinery,  Machinery, 
such  as  the  management  of  coal-pit  engines  or  lifts/ 
cranes,   diving-bells,   and    similar    apparatus    (3),   or 


889  and  BeU's  Notes  73  (pointsman 
not  having  switches  in  order). — 
WiU.  Paton  and  Richard  M'Nab, 
H.C.,  Not.  8d,  4th,  and  8th  1845  ; 
2  Broim  525  (superintendent  of 
locomotiTes  allowing  defectire  en- 
gine to  be  used  and  driver  using  it). 
— Chas.  Ormond  and  Will.  Wyllie, 
Glasgow,  May  11th  1848 ;  Ark.  483 
(careless  coupling). — John  McDon- 
ald and  others,  H.C.,  Mar.  24th 
1853  ;  1  Irv.  164  (neglect  to  signal, 
and  neglect  to  clear  line  when  fast 
train  due). — Will.  Lyall  and  Alex. 
Ramsay,  H.C.,  Mar.  25th  1853  ;  1 
Irv.  189  (improper  starting  of  train). 
-ThoB.  Smith,  H.C.,  July  23d 
1853 ;  1  Irv.  271  (rash  driving  of 
train  following  another  train,  and 
neglect  of  signals.  This  was  a 
case  of  injury  only,  but  if  death 
had  resulted  it  would  have  been 
culpable  homicide).  — Thos.  K.  Ro- 
botham  and  others,  H.C.,  Mar.  15th 
to  19th  1855  ;  2  Irv.  89  and  27  SJ. 
338  (neglect  to  issue  proper  re- 
gulations —  improper  starting  of 
trains  in  rapid  succession). — WilL 
M'Intosh  and  Will.  Wilson,  H.C., 
Mar.  17th  to  19th  1855  ;  2  Irv.  186 
(improper  starting  of  train). — John 
Latto,  H.C.,  Nov.  9th  1857 ;  2  Trv. 
732  (signalling  train  to  advance 
when  points  not  open — a  case  of 
injury  only).  —  Alex.  Robertson, 
H.C.,  Feb.  8th  1859 ;  3  Irv.  328 
(neglect  of  signal). — Will.  Dudley, 
H.a,  Feb.  15th  1864  ;  4  Irv.  468  and 
36  S.J.  332  (driver  leaving  engine 
and  neglecting  precautions — ^part  of 
the  indictment  was  found  irrele- 
vant).—WiU.     Baillie     and     Jas. 


M'Currach,  H.C.,  June  27th  and 
28th  1870 ;  1  Couper  442  (station- 
master  sending  extra  train  after 
another  without  signal  for  "train 
"following"  on  the  first,  and 
stationmaster  leaving  station  with- 
out any  properly  instructed  person 
in  chazge;. — ^Alex.  Ourrie  and  Rob. 
Ramsay,  H.C.,  Jan.  13th  1873 ;  2 
Couper  380  (signalman  improperly 
lowering  signal,  and  stationmaster 
shunting  goods  train  on  to  main 
line  when  express  train  coming. 

1  John  Sutherland,  Mar.  15th 
1838 ;  Bell's  Notes  74  (allowing  a 
boat  to  be  overloaded).  —  Thos. 
Henderson  and  others,  H.C.,  Aug. 
29th  1850 ;  J.  Shaw  394  (master 
improperly  leaving  deck,  and  mate 
running  vessel  on  rock  by  taking  a 
short  course  to  save  time). 

8  Hume  i.  193,  case  of  M'Innes, 
in  note  a. — Alison  i.  125,  126  and 
oases  of  Smith  and  others :  and 
Struthers  there.— Ezekiel  M'Haffie, 
CJourt  of  Admiralty,  Nov.  26th  1827 ; 
Syme  Appx.  8  p.  38.— Will.  M*Alis- 
ter  and  others,  H.C.,  Nov.  20th 
1837 ;  1  Swin.  587.— Rob.  M'Lean, 
.Glasgow,  Sept.  21st  1842  ;  1  Broun 
416. — Angus  MTherson  and  John 
Stewart,  Inverness,  Sept.  24th 
1861 ;  4  Irv.  85. 

8  Rob.  Young,  H.C.,  May  20th 
1839 ;  2  Swin.  876  and  Bell's  Notes 
73  (diving-bell).  —  Rob.  Rouatt, 
Glasgow,  Sept.  dOth  1852;  1  Irv. 
79  (coal-pit  machinery).— -Geo.  S. 
Stenhouse  and  Arch.  M'Kay,  H.C., 
Nov.  8th  1852 ;  1  Irv.  94  (defective 
chain  in  ironstone  pit). 
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HOMi^BBT      operations  with  dangerous  materials,  as  in  blasting  (1), 

oE^pRMAu^wT  ^^  ordinary  operations  requiring  special  caution,  such 

Throwing  down  ^  throwiug  dowu  materials  from  a  high  building  in  a 

Femn^^trecM.     P^^^^^^  placo,  or  felling  trees  close  to  a  public  road  (2). 

Defective  build-  Tho  samo  Hilo  oxteuds  to  all  cases  where,  by  negligent 

^ft  embanking,  construction   or  management,   contractors    for   works 

saioofdnig8.     causo  loss  of  life  (3).     A  druggist  who  entrusts  his 

shop   to  an   unskilftil  person,   and  the  person   who, 

being    ignorant,    undertakes    to    sell    drugs    without 

proper  instructions,  are  both  guilty  of  culpable  homi- 

oiring  orerdose  cido  if  death  rcsult  (4).     A  person  employed  to  sell 

''  drugs,  but  not  to  dispense  them,  who  prescribed  and 

administered  an  excessive  dose  of  poisonous  medicine 

which    caused    death,    was    held    guilty    of    culpable 

homicide  (5). 

Folding  up  a  bed      Lastly,  as  an  illustration  of  the  small  amount  of 

in  it.  blame  which  may  constitute  culpable  homicide,  a  case 

may  be  noticed  where  the  accused  was  charged  with 

folding  up  a  bed   in  which  a  child  was   lying  and 

causing   its    death.     The    Jury   found    the    accused 

"guilty   of  culpable   homicide  as   libelled,  with  this 

"  explanation  that  she  did  not  know  when  she  folded 

"  up  the  bed  that  the  child  was  in  it,  and  that  she  did 

"  not  give  the  thought  she  ought  to  have  done  before 

"  folding  up  the  bed."     This  was  held  to  be  a  good 

verdict  of  culpable  homicide  (6). 

1  Alison  i.  116  :  case  of  Johnston  4  Rob.  Henderson  and  Will.  Law- 
and  Webster  there. --John  Drysdale  son,  H.C.,  June  13th  1842 ;  1  Broun 
and  others,  H.C.,  March  13th  1848;  360  and  Bell's  Notes  71  and  76. 
Ark.  440. — Jas.  Auld,  Aberdeen,  The  case  was  certified  from  the 
Sept.  23d  1856 ;  2  Irv.  459  and  29  Circuit  Court  at  Perth  by  Lords 
S.J.,  3.  MoncriefiF   aud    Cockbum.      Lord 

2  Hume  i.  1^  and  case  of  Gra-  Cookbum's  MSS.  contains  the  fol- 
ham  in  note  2.  lowing   note  : — "  We  certified  on 

3  Hugh  M'Clure  and  others,  "  the  score  of  the  admitted  novelty 
H.C.,  Mar.  15th  1848  ;  Ark  448  (bad  '*  of  the  case,  but  there-  never  was 
construction  of  railway  and  bridge).  "  a  clearer  case  of  relevancy. " 

— Jas.      Kirkpatrick     and     Rob.  6  Edmund  F.  Wheatly,  Glasgow, 

Stewart,    Dumfries,    Sept.     1840;  May  6th  1853;  1   Irv.   225.— See 

Bell's   Notes    71    (bank   of   earth  also  Hume  i.  193, 194. 

giving  way).-nJohn  Wilson,  Glas-  6  Williamina  Sutherland,  Inver- 

gow,  Sept.  30th  1852 ;  1  Irv.   84  ness,    Sept.    18th   1856 ;    2    Irv. 

(insufficient  building).  455. 
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In  such  cases  it  is  not  necessary  that  the  act  of  the  culpable 

•^  HOMICIDK  BT 

accused  should  have  been  the  only  cause  of  the  death.  "«olbct  or  ucitt 

•J  OK  PRXCAUTIOir. 

If  it  result  from  the  combined  faults  of  several  persons,  j^^^^  ^^^^ 

each  of  them  is  responsible  (1).     Where  A  loitered  i>river  loitering 
behind  his  cart,  and  B  drove  furiously  past,  making  startling  hiA 
A's  horse  run  ofiF,  and  a  person  was  killed  by  A's  cart, 
both  were  indicted  together  (2).     If  a  driver  give  the  Drir«r  giring 
reins  to  an  unskilled  person,  both  may  be  guilty  if  akiiied  person. 
anyone  is  run   over  (3).     And   in  the   case   of  the  i>raggist  em- 
druggist    above    noticed    (4),    the    employer   of   the  assistant, 
ignorant  person,  and  that  person  himself,  were  both 
held  responsible  for  death  resulting  from  the  mistake. 

The  death  must  result  directly — ^partially  it  caay  Death  m^t  re- 
be,  but  stiU  directly — ^from  the  fault     There  must  be  'rom  'aiiit- 
some  connection  between  the  accused  as  cause,  and  Accused  mnnt 

'         txTi  •  1  1  1  **""®  accident. 

the  occurrence  as  effect  Where  an  accident  happened 
by  a  train  going  oflF  the  rails,  but  the  driver  was  not 
to  blame  for  this,  it  was  attempted  to  charge  him  with 
culpable  homicide  because  a  person  whom  he  had 
improperly  allowed  to  ride  on  the  engine,  was  killed. 
Here  the  accused  was  not  the  cavM  of  the  occurrence. 
He  was  blameable  in  taking  the  deceased  on  the 
engine,  but  that  did  not  contribute  to  cause  the  train 
to  go  off  the  rails.  The  charge  was  abandoned,  but 
it  is  understood  to  have  been  the  opinion  of  the  court 
that  it  was  irrelevant  (5).     The  converse  of  this  holds  Accused  no*.ex- 

Tf  '1  \  ir/»i  111    «mpt  ^^C«n''»« 

also.      If  an  accident  be  caused  by  fault,  and  death  deceased  had  no 

,  right  to  be 

result,  it  will  not  necessarily  exonerate  the  accused  where  he  was. 
that  the  person  killed  had  no  right  to  be  where  he 
was.     Where  a  person  who  was  improperly  riding  on 
a  train  was  killed  by  fault  of  an  engineman,  it  was 
held  to  be  culpable  homicide  (6). 

1  John    Drysdale    and   others,  LawBon,  H.C.,  June  18th  1842 ;  1 

H.C.,  March  13th  1848  ;  Ark.  440  Broun  860  and  BeU's  Notes  71. 

(Lord  Justice  Clerk  Hope's  charge).  5  Will.   Gray,  H.C.,  Nov.   2l8t 

8  John  Roes  and  others,  Inver-  1836  ;  1  Swin.  828  and  Bell'n  Notes 

ness,  April  14th  1847  ;  Ark.  258.  72.— See  also  John  M'Nicol,  May 

8  Arch.  Gowans,  Glasgow,  Jan.  18th  1835 ;  Bell's  Notes  71. 

1881 ;  Bell's  Notes  70.  6  WUl.  Laird,  Perth,  Sept.  17th 

4  Bob.    Henderson    and    WiU.  1833 ;  6  S.J.  42. 
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Cdlpablx 
homicide  bt 
msqlsct  of  dtttt 
ob  pbbcadtion. 

Excuse  of  obedi- 
ence to  ordei-8. 

Superior  bound 
to  superintend 
dauKerons  opera- 
tions. 


Adherence  to 
b>-e-Iaw«,  Ac., 
will  not  neces- 
earlly  exonerate. 


PUKISHMKNT  OF 
CULPABLB  HOXI- 
CIDS. 


JUSTIPIABLS 
nOMlCIDB. 

Carrying;  out 
death  aentence. 


Suppressing  riot. 


It  is  no  excuse  for  the  accused  that  in  doing  what 
he  did  he  obeyed  orders,  if  what  was  done  was  plainly 
unsafe  (1).  On  the  other  hand,  if  an  operation  be 
dangerous,  requiring  care  and  skilful  supervision,  a 
contractor  may  be  guilty  if  he  allow  subordinates  to 
act  unskilfully  and  rashly,  and  neglect  to  exercise 
oversight  (2). 

Although  the  infringement  of  regulations  or  bye- 
laws  is  important  in  estimating  the  culpability  (3),  it 
does  not  follow  that  mere  obedience  to  them  frees 
from  responsibility.  Regulations,  though  made  by 
statute,  do  not  abrogate  the  common  law,  and  cannot 
"  render  innocent  every  omission  of  the  requisite  con- 
sideration for  the  safety  of  'others,'  which  is  not 
embraced  within  them"  (4). 

The  punishment  of  culpable  homicide  is  penal 
servitude  or  imprisonment ;  and  where  the  culpability 
is  slight,  a  fine  is  sometimes  imposed  in  lieu  of,  or  in 
addition  to,  a  short  term  of  imprisonment. 

Justifiable  homicide  is  limited  in  law  to  a  small 
number  of  casea  The  judge  who,  having  jurisdiction 
in  capital  cases,  sentences  to  death,  and  the  magis- 
trates and  officials  who,  under  proper  warrant,  regu- 
larly carry  out  the  sentence,  commit  justifiable 
homicide  (5).  Deviations  from  the  warrant,  if  im- 
posed by  circumstances,  are  not  criminal  If  a  mob 
create  a  riot,  or  t«ar  down  the  gibbet,  the  magistrate 
may  hang  his  prisoner  at  the  most  convenient  spot  he 
can  find  (6).     Magistrates  commit  justifiable  homicide 


tt 


€t 


1  Jas.  Boyd,  H.C.,  Jan.  7th 
1842 ;  1  Broun  7,  (Lord  Moncreiff'e 
charge). — Will.  Paton  and  Rich. 
M'Nab,  H.C.,  Nov.  3d,  4th, 
and  8th  1845  ;  2  Broun  525  (Lord 
Justice-Clerk  Hope's  charge). 

2  Jas.  Kirkpatriok  and  Rob. 
Stewart,  Dumfries,  Sept.  1840 ; 
Bell's  Notes  71. — John  Drysdale, 
and  others,  H.C.,  March  13th 
1848  ;  Ark.  440  (Lord  Justice-Clerk 
Hope's  charge). 


8  Thos.  Houston  and  Jas.  Ewing, 
Glasgow,  April  23d  1847  ;  Ark.  252 
(Indictment). — Jas.  Auld,  Aber- 
deen, Sept.  23d  1856 ;  2  Irv.  459 
and  29  S.J.  3. 

4  Will.  Trotter,  Jedburgh,  Oct. 
5th  1842;  Bell's  Notes  74  (per 
Lord  Moncreiff). 

6  Hume  i.  195, 196, 197.— Alison 
i.  127. 

6  Hume  1 197.— Alison  i.  128. 
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when  they  axe  obliged  to  kill  to  repress  riot  (1).     The  J^wrnriABLi 

general  rule  is  that  where  a  mob  commits^  or  threatens 

violence  dangerous  to  life  or  property^  the  magistrate 
is  bound  to  quell  the  riot,  and  where  his  authority  is 
resisted,  to  maintain  it  by  force.  In  addition  to  this 
duty  at  common  law,  it  is  enacted  by  statute,  that 
where  there  is  a  riotous  mob,  although  it  have  not 
yet  done  any  act  of  violence,  the  magistrate  who, 
after  the  reading  of  the  Riot  Act,  and  the  lapse  of  an 
hour  to  give  the  mob  time  to  disperse,  proceeds  to 
disperse  it  by  force,  commits  justifiable  homicide  if 
any  of  the  mob  perish.  And  if  the  reading  of  the 
Act  be  forcibly  prevented,  the  rule  is  the  same  (2). 
An  officer  holding  an  ex- fade  legal  warrant  commits  offlcerkniing 
justinable  homicide  if  he  kill  persons  violently  resist- warrant. 
ing  its  execution,  or  seriously  threatening  his  life  if 
he  advance  to  execute  it  (3).  The  officer  will  not  be 
held  responsible  for  irregularities  of  which  he  could 
not  by  ordinary  attention  be  made  aware — e.gr.,  an 
officer  who,  in  arresting  on  an  English  warrant  duly 
endorsed,  kills  on  resistance,  cannot  be  held  respon- 
sible for  the  illegality  of  the  original  English  warrant. 
The  rules  apply  to  the  officer's  lawful  concurrents. 
Soldiers  and  sailors  on  duty  are  exempt  from  blame  if  £jJ!g'a?order 
they  kill  in  obedience  to  orders  from  an  officer  or®^^^®^^^' 
magistrate,  except  in  case  of  flagrant  illegality.  If 
they  are  left  in  any  situation  to  act  on  their  own 
responsibility,  and  they  keep  within  the  rules  of  their 
service,  they  are  not   blameable  if  death   result  (4). 


\ 


1  Hume  1.  197.-Aluon  i.  47.— 
More  ii  868. 

2  Act  1  Geo.  I.  0.  5. — Hume  i. 
197.— Aliaon  i  128  to  180. 

8  Hume  L  197,  198,  case  of  Gil- 
lespie  and  others  there. — i.  200,201, 
case  of  Gordon  and  others  there. — 
i.  202,  cases  of  Fife  :  and  Simpson 
and  others  there. — ^Alison  L  29, 
18L 


4  Hume  i.  205,  206,  and  cases  of 
Wallace :  and  Willhouse  and  others 
there. — I.  207,  cases  of  M*Adam 
and  Long  :  Hawkins :  and  M 'Far- 
lane  and  Firmin  there. — ^i.  208,  case 
of  Woodwest  there,  and  case 
Lloyd  in  note  1.— Alison  i.  89,  40, 
41.  —  Rob.  Hawton  and  Will. 
Parker,  H.C.,  July  15th  1861 ;  4 
Inr.  58  and  88  8.J.  646  (Lord 
Justice  General  McNeill's  charge). 
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jnsTiriABLi      Where  a  soldier  is  ordered  to  keep  a  post,  he  is  not 

obliged  to  wait  until  actually  injured  before  using  his 

weapons.  If  a  number  of  armed  persons  advance  in 
spite  of  his  remonstrances,  and  attack  or  seriously 
menace  him,  he  is  quite  entitled  to  fire  on  them.  If 
a  yessel,  chased  at  sea  by  a  royal  ship  or  boat  or 
revenue  cutter,  refuses  to  bring  to  on  the  usual  signals, 
'^/"I*?^'*'^'**  it  is  lawful  to  fire  into  her.     Where  soldiers  are  called 

of  daty  oj 

■oidien.  0ut^  ^h^  pi^^  of  duty,  80  far  as  available,  commences 

when  they  are  put  under  arms,  and  does  not  cease  till 
they  have  placed  their  arms  in  safety,  for  till  then 
there  is  an  absolute  duty  to  protect  the  arms  from 
capture  (1).  One  of  the  best  instances  of  this  is  a 
case  where  a  sentinel  was  ordered  by  a  sergeant  not 
to  fire,  but  to  leave  his  post  and  make  off  Being 
pursued  and  pressed  by  armed  men,  he  fired.  It  was 
laid  down  that,  being  off  duty,  the  case  must  be  con- 
sidered as  that  of  an  ordinary  individual  attacked. 
This  ruling  was,  it  is  thought,  wrong.  The  soldier 
was  off  duty  as  regarded  maintaining  his  post,  but  he 
was  on  duty  as  regarded  the  protection  of  his  arms — 
a  duty  from  which  no  order,  of  his  sergeant  could  free 
him  (2). 

Self-defence.  An  individual,  murderously  attacked  by  another,  is 

justified  in  killing  him  to  save  himself  (3),  provided 

d^^oT^oSi"'*^  his  alarm  is  reasonable  (4«).  And  the  same  principle 
applies  to  a  person  killing  to  prevent  the  murder  of 
another  (5).  It  is  not  necessary  that  the  deceased 
should  have  struck  any  mortal  blow.  If  A  see  B  on 
the  ground  at  some  distance  off,  and  C  with  bis  knife 
uplifted  to  stab  him,  A  is  justified  in  shooting  C, 
although  he  might  not  be  so  were  he  close  enough  to 

1  Hume  I  213.~Ali80ii  i  46.  Glasgow,  April  27th  1836  ;  1  SwixL 

S  Hume  i.  208,  case  of  Dreghom  210  (Lord  Mackenzie's  charge). 

in  note  1. — Alison  L  45. — Burnett  4  Hume  i.  224,  and  case  of  Pretis 

82.  there. 
8  Act  1661,  c  22.— Hume  i.  223.  0  Hume  i.  218.— Alison  l  133. 

— Alison  i.l82,138.-Bob.M'Anally, 
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grasp  C's  hand  and  stop  the  blow.     A  woman  who  iShoitcidi" 
attacked  by  a  ravisher,  or  any  one  who  is  with  her.  Killing  rmruher. 
may  kill  him,  if  this  become  necessary  to  prevent  him 
from  fulfilling  his  purpose  (1 ). 

All  depredations  on  property,  made  or  attempted,  Kimng  robber, 
if  accompanied  by  violence,  justify  the  killing  of  the 
delinquent  (2).  But  the  violence  must  be  actual,  not 
in  mere  preparation,  or  at  an  end  by  the  flight  of  the 
offender.  The  danger  must  be  imminent  Iti  cases 
of  housebreaking,  the  danger  is  presumed  to  be 
imminent  by  night  In  the  daytime  more  caution  is 
requisite,  but  still  the  circumstances  may  make  homi- 
cide justifiable  (3).  Hume  thinks  there  might  b® JJ'^^^hbo^^ 
cases  in  which  it  would  be  justiBable  to  put  a  thief  to  »»»*»<»*• 
death,  although  he  was  not  attempting  violence.  He 
puts  the  case  of  a  person,  in  a  remote  place,  finding  a 
thief  riding  off  on  a  horse  which  he  has  stolen,  and 
who,  when  called  on  to  stop,  continues  his  fiight  (4). 
It  is  difficult  to  concur  in  the  learned  author's  opinion, 
that  there  is  "  no  sound  law  which  should  hinder  him 
from  saving  his  property  in  this  necessity,  though  at 
the  expense  of  the  felon's  life  "  (5).  Such  a  doctrine 
goes  beyond  the  principle  which  should  regulate  all 
discussion  on  the  justifiability  or  culpability  of  homi- 
cide on  provocation — viz.,  whether  there  was  reason- 
able fear,  not  of  an  offence  against  property,  but  of 
serious  injury,  whether  in  protecting  property  or 
otherwise.  It  is  personal  danger,  not  danger  of  patri- 
monial loss,  which  justifies  homicide. 

ATTEMPT  TO  MURDER 

Atfempt  to  murder,  whether  by  violence,  by  means  at  oommoh  law. 
of  poison,  or  by  some  act,  not  being  a  direct  assault, 

1  Hume  i.  218.— Alison  i.  135.—      More  ii  867. 

More  it  867,  368.  8  Hume  i.  221.— Alison  i.  138. 

2  Act  1661,  c.  22.— Hume  I  217,  4  Hume  L  222. 

218,  221.— Alison  L  186, 187, 13&—         5  See  Alison  L  22,  28. 
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At  OOMlfOV  L4W. 


Intent  presumed. 

What  conetitntes 
Attempt. 


PuiriSRMKKT  AT 

common  law. 
Statutobt 

▲TTKMPn. 


Shootlndf. 

Attempting  to 
shoot. 


Stabbing  or 
cutting. 


Administering 
poisozu 


as  by  cutting  a  rope  or  placing  a  spring  gun,  is  a 
crime  (1). 

The  intent  is  presumed  from  the  act  under  the 
rules  already  noticed,*  and  is  held  complete  when  the 
accused  has  put  his  machinations  in  practical  shape . 
towards  accomplishing  his  intention.  If  a  person  mix 
poison  with  food  or  drink,  and  hand  it  to  another,  or 
place  it  so  that  another  is  likely  to  partake  of  it  (2)  ; 
or  if  A  give  poison  to  B  to  be  administered  to  C, 
whether  B  is  a  consenting  party  to  the  crime  or  not, 
the  accused  has  done  his  part  to  accomplish  the 
murder  (3). 

Attempt  to  murder  is  punishable  by  an  arbitrary 
pain  at  common  law,  but  by  statute,  certain  assaults 
which  partake  of  the  character  of  attempts  to  murder, 
are  made  capital  (4)  viz.,  wilfully,  maliciously,  and 
unlawfully  doing  any  of  the  following  acts  : — 

1.  Shooting  at  any  of  Her  Majesty's  subjects. 

2.  Presenting,  pointing,  or  levelling  any  kind  of 
loaded  firearms  at  any  of  Her  Majesty's  subjects,  and 
attempting,  by  drawing  a  trigger,  or  in  any  other 
manner,  to  discharge  the  same  at  or  against  his  or 
their  person  or  persons. 

3.  Stabbing  or  cutting  any  of  Her  Majesty's 
subjects,  with  intent  to  murder,  or  maim,  disfigure,  or 
disable,  or  to  do  some  other  grievous  bodily  harm. 

4.  Administering  or  causing  to  be  administered  to, 
or  taken  by,  any  of  Her  Majesty's  subjects,    "any 

deadly   poison,    or   other    noxious    and    destructive 
subject  or  thing,"  with  intent  to  murder  or  disable, 
or  to  do  some  other  grievous  bodily  harm. 


it 


« 


1  Hume  i  28,  case  of  Ramage  in 
note  a. — Mary  A.  Alcorn,  H.C., 
June  18th  1827 ;  Syme  221.— Sam. 
Tumbleson,  Perth,  Sept.  17th, 
1863 ;  4  Inr.  426  and  86  S.J.  1. 

8  Andrew  Williamson,  Perth, 
Sept.  16th  1883 ;  6  S.  J.  40. 


8  Samuel  Tumbleson,  Perth, 
Sept.  17th  1863  ;  4  Irv.  426  and  36 
S.J.  1. — See  also  Hume  L  27. — 
Alison  i.  165,  166. 

4  Act  10  Geo.  IV.  c.  38,  §§  1,  2. 
The  Act  resen'es  the  power  of  the 
Crown  to  restrict  the  pains  of  law 
in  express  words. 
♦  Ficie  2,  8. 
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5.  Attempting  to  suffocate  any  of  Her  Maiest/s  statotpbt 

•/  •/        A.TTKKPT8 

subjects,  with  intent  to  murder  or  disable^  or  to  do  attempting  to "~ 
some  other  grievous  bodily  harm.  wifocato, 

6.  Attempting  to  strangle  any  of  Her  Majesty's  or  strangle, 
subjects,  with  intent  to  murder,  disable,  or  to  do  some 

other  grievous  bodily  harm. 

7.  Attempting   to   drown   any   of   Her   Majesty's  ot^™^- 
subjects,  with  intent  to  murder  or  disable,  or  do  some 
other  grievous  bodily  harm. 

8.  Throwing  at,  or  otherwise  applying  to  any  of  Throwing  ackta. 
Her  Majesty's  subjects,  any  sulphuric  acid,  or  other 
corrosive  substance   calculated  to   injure  the   human 

frame,  with  intent  in  so  doing  to  murder,  or  to  maim, 
disfigure,  or  disable,  or  to  do  some  other  grievous  bodily 
harm,  and  where,  in  consequence,  any  of  Her  Majesty's 
subjects  shall  be  maimed,  disfigured,  or  disabled,  or 
receive  some  other  grievous  bodily  harm. 

It  is  to  be  observed  that  the  two  offences  by  the  in  caw  of  Aro- 
use of  fire-arms  are  different  from  all  the  rest,  as  no  specified, 
special  intent  is  required  by  the  Act.     Accordingly, 
where  the  shooting  was  found  proved,  but  only  with 
intent  to  do  "  bodily  harm,"  this  was  held  a  good  con- 
viction (1).     "Loaded  "  is  not  held  to  imply  that  theL<»d«d«oesnot 

^   '  ^  ,  necessarily  mean 

fire-arms  be  loaded  with  shot  or  other  missiles ;  gun-  shotted, 
powder  and  a  piece  of  paper  as  wadding  has  been 
held  enough  (2).     In  the  cases  under  the  third  and  stab  mnst  take 
fourth  heads,  the  injury  must  be  actually  done.     The  most  be  taken, 
stab  must  be  inflicted,   or  the  poison  taken.     The 
words  "  suffocate,"  "  strangle,"  and  "  drown,"  in  the  ftiifocating, 
fifth,  sixth,  and  seventh  heads,  which  are  all  joined  drownii^^' 
together  in  the  statute,  without  a  repetition  of  the 
words  wilfully,  maliciously,  and  unlawfully,  are  some- 

1  Geo.  Duncan,  H.C.,  July  28d  IXumfries,  April  18S6  ;  Bell's  Notes 

or  24th  1845  ;  2  Broun  455. — See  68<— Jaa.  B.  Bum  and  others^  Jan. 

also  John  Robertson,  Dec.  26th  and  6th  1842 ;  1  Broun  1  and  Bell's 

27th  1888;  Bell's  Notes  67.— In-  Notes  6& 

dictments  upon  this  part  of  the  8  Walter  Blackwood,  Glasgow, 

statute  alone  do  not,  as  a  rule,  Hay  2d  1858 ;  1  Inr..  228  and  25  S. 

spedly  any  intent. — See  Geo.  Blair,  J.  408. 
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8TATDT0KT 
▲TTSKPT8. 


Acid  must  caiue 
positive  injmy. 


Ko  capital  sen- 
tence onleBfl  case 
of  murder,  if 
sniferer  had  died. 


Is  judge  or  fxuj 
to  decide  the 
ahove  ? 


Statute  applies 
only  to  assaults 
on  British  snb- 
Jects. 


what  vague.  Only  one  case  appears  to  have  occurred 
under  these  heads,  a  case  of  drowning  (1).  Nice 
questions  might  arise  as  to.  the  application  of  such 
general  terms.  The  eighth  head  has  this  special 
peculiarity,  that,  besides  the  act  and  the  intent,  it  is 
necessary  that  there  be  serious  injury  (2).  What 
amount  of  injury  constitutes  the  "  disfiguring "  or 
"  other  grievous  bodily  harm,"  it  is  not  easy  to  deter- 
mine, and  would  probably  be  left  to  the  decision  of 
the  jury  (3). 

It  is  provided,  in  reference  to  all  the  above  offences, 
that  if  it  appear  at  the  trial  that,  "  under  the  circum- 
"  stances  of  the  case,  if  death  had  ensued,  the  act  or 
"  acts  done  would  not  have  amounted  to  murder,"  the 
offender  shall  not  be  subject  to  capital  punishment. 
But  it  is  not  said  whether  this  question  is  to  be  left 
to  the  jury,  or  is  to  be  decided  by  the  judge  as  matter 
of  law.     Probably  the  question  would  be  left  to  the 

j^ry- 

Under  the   statute  the  offence    must  be  against 

"  Her  Majesty's  subjects/'  injuiy  to  an  alien  is  not 

included  (4). 


1  Elizabeth  Anderaon  or  Fraser, 
Glasgow,  Oct.  let  1850  (unreported). 
The  accused  pled  guilty  to  a 
charge  of  assault  at  common  law. 
— Lord  Justice-Clerk  Hope's  MSS. 

2  Sir  Archibald  Alison  seems  to 
be  wrong  in  saying  (i.  171)  that  the 
acid  thrown  must  have  taken  effect 
"  upon  the  perton  against  whom  it 
"was  directed."  The  Act  says 
expressly  that  if  **  any  of  Her 
''Majesty's  subjects"  shall  be 
maimed,  &c.,  the  offender  shall  be 
held  guilty. — See  Ann  Dewar  or 
Beaton,  Perth,  April  26th  1842; 


1  Broun  313,  where  Lord  Moncrieff 
in  his  charge  says,  "Some  person 
"  must  in  consequence  be  maimed," 

8  See  Jas.  Wood,  Perth,  Oct 
4th  1836 ;  1  Swin.  283  (observation 
by  Lord  Medwyn). 

4  The  question  has  never  been 
raised  whether,  in  proving  the  sta- 
tutory charge,  the  prosecutor  is  not 
bound  to  prove  that  the  injured 
party  is  a  British  subject.  Some 
indictments  are  to  be  found  in 
which  the  'fact  is  specifically 
ayerred. 
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If  a  woman,   whether  married  or  umnarried   (1).soo«of««x 

conceal   her    condition  during    the    whole    period    of '■— 

pregnancy,  and  do  not  call  for  and  use  assistance  in 
the   birth,  and   the  child  be  found  dead,  or  be  not 
found   at   all,  she  is  guilty  of  concealment  of  preg- 
nancy (2).     But  disclosure  to  any  one,  even  to  theg^jj"*™*® 
father  of  the  child,  exempts  from  punishment,  though 
she  deny  the  fact  to  all  others  (3)  ;  and  though  the  oj  extorted 
disclosure  be  not  voluntary,  but  be  extorted,  as,  for  sufficient. 
example,  by  examination  at  the  instance  of  a  kirk- 
session  (4). 

It  may  be  a    difficult  question  what  amounts  to^»**»»d*^ 
disclosure.     It  is  not  enough  that  the  woman  makes 
no  effort  to  hide   her    state   (5).     But   an    absolute  Explicit «»- 
and   explicit  statement  that  she   is  pregnant  is  not  reqnii-ed. 
necessary,  if  there  be  a  disclosure  sufficient  to  take  off 
the  presumption  of  a  criminal  indifference  about  the 
fate  of  the  child  (6).     K,  on  being  charged  with  being  g^^J^^P^y* 
pregnant,  she  lead  by  her  conduct  to  the  belief  that 
she  indeed  is  so,  although  not  directly  acknowledging 
it,  the  statute  does  not  apply.    Even  though  her  reply  Jocni"  denial 
be  a  denial,  she  would   probably  not  be  held  to  have 
concealed  her  condition,  if  it  was  given  in  a  jocular 
manner  or  otherwise,  so  as  to  lead  to  the  conclusion  that 
in  reality  she  admitted  the  fact  (7).     The  question  has^p«ngg>*«tton 
not  arisen  whether  there   may  not    be   a  disclosure 
without  any  direct  statement.     Suppose  that  a  woman 
becomes  pregnant,  and  that  from  motives  of  delicacy 

1  Hume  i.  298,  and  case  of  Diok*  4  Hume   i    296,   and    case   of 

son  there. — Alison  i.  157.  Cowan  Uiere. — Alison  i.  156. 

3  Act  49  Geo.  III.  c.  14.  6  Hume  i  294. 

8  Ann  Gall,  H.C.,Jan.  24th  1856;  6  Hume  294,295,oases  of  Orrock :      ^ 

2  Iry.  366  and  28  S.  J.  155. — Jean  and   Johnston   there.  —  Alison   i 

Kiellor,  H.C.,  Nov.  20th  1850;  J.  166. 

Shaw  576  and  2  Iry.  876  note,  and  7  Jane  Skinner,  Aberdeen,  Sept. 

28  S.  J.  156  note..  1841 ;  BeU's  Notes,  80. 
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Soon  or  rauc 

OOHCBALMXXT. 


Disdosiire  at 
early  period. 


neither  she  nor  her  relatives,  though  they  observe  her 
condition,  ever  speak  on  the  subject ;  but  that  the 
woman  openly  makes  clothing  for  the  child,  and  per- 
haps even  receives  assistance  in  this  from  those  about 
her.  If  it  should  happen  in  such  a  case  that  no  one 
was  present  at  the  time  of  the  birth,  could  it  be  said 
that  there  was  concealment  (1)  ?  This  case  would 
seem  to  be  stronger  in  the  woman's  favour  than  that 
of  a  direct  acknowledgment,  which  possibly  may  be 
miade  long  before  the  time,  and  to  one  who  may  not 
be  at  hand  at  the  birth.  For  here  the  woman's  con- 
duct indicates  preparation  for  care  of  the  child,  and  is 
inconsistent  with  that  disregard  of  its  safety  which 
seems  of  the  essence  of  the  crime. 

A  disclosure,  if  distinct,  elides  the  statute,  although 
made  at  a  very  early  period  of  pregnancy.  For  "  a 
"  disclosure  to  one  person  may  fairly  be  considered  as 
"  a  disclosure  to  many  more  "  (2) ;  and  it  is  equally 
evident  that  an  early  disclosure  is  more  likely  to 
become  known  to  many  than  one  made  just  before 
delivery.  The  words  of  the  statute,  "during  the 
"whole  period,"  seem  irreconcilable  with  any  other 
view. 
Qaeitton  where        It  is  a  Question  uot  vct  decided   whether  a  dis- 

disclofture  made  .        -*'  .  *' 

for  evil  purpoeefc  closure  is  Sufficient,  though  made  with  the  wicked 
intention  of  obtaining  aid  in  concealing  the  fact  from 
others  and  getting  rid  of  the  child.  Views  have 
been  indicated  pointing  to  the  likelihood  of  this  not 
being  held  to  bar  a  conviction  (3).  Although  an 
opinion  contrary  to  that  expressed  by  members  of  the 
court  of  highest  authority  must  be  stated  deferentially; 


1  Alison  i  156.  A  case  of  this 
sort,  under  the  older  statute  of 
1690  is  mentioned  by  Bumetti 
where  the  statutory  charge  was 
departed  from. — Stewart,  spring 
1786  ;  Burnett  672,  note. 

2  Hume  i.  295.  In  early  times 
the  law  wan  more  soTore,  as  illus- 


trated by  the  caae  of  Park  on  this 
page  of  Hume. 

8  See  the  opinions  of  the  judges 
in  the  case  of  Ann  G^,  H.C.,  Jan. 
24th  1856 ;  2  Irr.  866  and  28  S. 
J.  155. — ^Baron  Hume  (i.  295)  also 
raises  the  question,  but  expresses 
no  opinion  upon  it. 
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still  it  is  thought  that  to  hold  a  revelation  to  be  no  soop»  o»  tbrk 

revelation,  because  of  any  purpose  which  the  woman ^^ 

had  in  making  it,  would  be  going  beyond  the  statute, 
which  uses  the  word  "  conceal,"  and  says  nothing  of 
the  case  of  a  disclosure  of  the  fact  being  held  to  be 
no  revelation,  because  of  the  motive  with  which  it  is 
mada  It  was  passed  for  the  purpose  of  reaching  (me 
case  which  the  common  law  was  powerless  to  meet : 
that  of  the  woman  carrying  her  secret  in  her  own 
breast,  and  delivering  herself  unknown  to  others,  to 
the  risk  of  the  destruction  of  the  child — not  by 
ffiurdeTy  for  the  common  law  met  that  case — ^but  by 
want  of  assistance.  Now,  if  the  woman  reveals  her 
condition  from  whatever  motive,  is  she  not  beyond  the 
statute  ?  She  may  be  beyovd  it,  only  by  having 
committed  a  greater  crime,  such  as  conspiracy  to 
commit  a  murder,  or  attempting  to  seduce  another  to 
do  so  (1) ;  but  does  that  circumstance  alter  the  fact, 
so  as  to  bring  her  within  the  statute  ?  It  is  difficult 
to  see  how  such  a  case  coyZd  be  brought  within  it. 
The  idea  that  the  woman  is  to  be  held  not  to  have 
told,  because  she  has  told  with  a  motive,  seems  to  be 
not  only  interpreting  a  statute  on  principles  of  sup- 
posed policy,  instead  of  on  its  terms  (2),  but  to  involve 
a  sacrifice  of  logic.  To  say  that  a  revelation  to  one 
person,  which  is  undoubtedly  sufficient  in  itself,  is  a 
part  of  a  continued  concealment^  because  made  with 
the  motive  of  concealing  from  others,  appears  to  involve 
a  contradiction  in  terms.  Besides,  if  revelation  to  one 
person,  for  the  purpose  of  concealing  from  others,  be 
no  revelation ;  then,  logically,  a  disclosure  to  a  whole 
household,  for  the  same  purpose,  is  still  a  concealment. 
Thus,  the  moment  the  statute  is  stretched  to  punish 
cases  not  literally  falling  under  it,  the  result  becomes 

1  Attempting  to  seduce  another  oaae  of  Dingwall  there, 

to  enter  into  a  conspiracy  to  com-  2  "  Uhi  lex  »on  diaUngttet  nee  not 

mit  murder  is  undoubtedly  a  rele-  dittrngwre  dAeiMU^^  is  a  maxim 

▼ant  criminal  charge. — Hume  L  27,  which  appears  to  apply. 


150  CONCEALMENT  OF  PREGNANCY. 


COMCSAUCKNT. 


scopioFTKMi  inconsistent  with  itself.  The  statutory  words  imply 
no  question  as  to  motive.  It  is  possible  to  suppose  a 
case  in  which  the  motive  might  be  good.  If  a  preg- 
nant woman  be  in  fear  that  her  mother  or  others 
would  destroy  the  child  to  save  the  credit  of  the 
family,  and  therefore  do  not  disclose,  she  is  still  liable 
to  punishment.  The  law  declines  to  enter  into  the 
question  whether  the  motive  was  good  or  not  And 
if  the  motive  of  the  revelation  be  bad,  it  is  still  a 
revelation,  nor  does  it  follow  that  its  result  will  not  be 
to  aid  in  securing  the  safety  of  the  child.  Why,  then, 
should  the  law  be  in  this  case  stretched  beyond  its 
express  words  against  the  accused,  when  in  the  former 
case  they  could  not  be  stretched  in  her  favour  ? 
Further,  if  this  theory  were  sound,  the  offence  would 
necessarily  be  capable  of  accession,  although  it  has 
been  found  that  in  libels  for  this  crime,  the  charge  of 
guilt  as  "  art  and  part "  is  properly  omitted,  the 
nature  of  the  offence  being  inconsistent  with  the  idea 
of  accession  (1).  Hume  declares  that  the  Act  does 
not  admit  of  a  charge  of  art  and  part,  and  says  : — 
"  The  statute,  in  its  whole  strain  and  context,  has 
"  immediate  relation  to  the  mother  alone,  who,  by  the 
"  very  nature  of  the  charge,  is  stated  as  the  one 
"  person  in  the  world  that  is  conscious  of  the  birth  " 
(2).  And  Alison  thus  states  the  same  rule : — "  If 
"  any  other  person  has  been  privy  to  the  design,  the 
"  statute  is  elided  by  that  very  circumstance "  (3). 
It  is  thought,  on  these  grounds,  that  whatever  may  be 
the  purpose  of  a  revelation,  and  however  much  crim- 
inality it  may  involve,  the  disclosure  prevents  her 
case  from  falling  within  the  statute,  and  that  the 
motive  cannot  make  the  fact  less  relevant  in  defence 
against  the  statutory  charge. 

1  Alison  Punton,  H.C.,  Nov.  5th  2  Hume  i.  299. 

1841 ;  2  Swin.  572  and  BeU*B  Notes  8  Alison  i.  158. 
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The   words,    "during   the   whole    period    of    her^^^^"^™^ 
"  pregnancy,"  do  not  imply  that  the  pregnancy  must 
have  continued  for  the  full  period  of  nine  months  (1). 
The  prosecutor  is  not  bound  to  prove  this  and  the  f^of  that  chfld 

t  A  full  f^Town  not 

relevancy  of  the  charge  cannot  be  afifected  by  the  fact  needed, 
being  otherwise  (2).  All  that  is  necessary  is  that 
there  should  be  such  proof  of  duration  of  pregnancy 
as  made  a  living  birth  possible  (3).  It  is,  of  course, 
a  strong  point  in  the  woman's  favour  if  she  can 
establish  that  her  labour  was  premature,  and  is  good 
evidence  to  go  to  the  jury,  whether  as  direct  evidence, 
or  with  a  view  to  a  recommendation  to  leniency, 
especially  if  there  be  proof  that  some  accident  was  the 
cause  of  the  labour  (4).  For  the  same  obstinacy 
cannot  be  presumed  where  the  labour  has  come  on  at 
an  early  period,  because  it  might  reasonably  be 
believed  not  to  be  actual  labour  up  to  the  very  last 
moment.  If  the  child  be  full-grown,  mere  proof  of  statiof  child 
its  being  still-bom  cannot  free  from  the  statutory  stni-born  is  no 
charge,  as  the  child  may  have  been  still-bom,  in  con- 


defence. 


1  Hume  i.  297. 

2  Eliasabeth  Brown,  H.C.,  Haroh 
16th  1887  ;  1  Swin.  482  and  BeU*8 
Notes  SO.^AIiflon  Punton,  H.C., 
Nov.  5th  1841 ;  2  Swin.  572  and 
BeU's  Notes  80. 

8  Hume  i.  298.— Alison  I  158, 
154. — It  might  at  first  sight  appear 
that  the  case  of  Margaret  Fallon, 
Perth,  April  8th  1867 ;  5  Irv.  867 
and  39  S.  J.  887  and  4  8.L.R.  1, 
militated  against  the  doctrine 
above  stated.  It  would  rather 
appear,  however,  from  the  Jurist 
Report,  that  the  case  turoed  upon 
the  failure  to  produce  the  best 
evidence  to  prove  the  necessary 
duration  of  pregnancy,  than  upon 
want  of  evidence  of  the  full  period 
of  nine  months. 

4  In  the  case  of  Mary  Sinclair, 
Glasgow,  Oct.  2,  1847,  where 
the  accused  pled  guilty,  it  was 


stated  in  mitigation  of  punish< 
ment  that  she  had  not  reached  her 
full  time,  and  the  sentence  was 
limited  to  six  months'  imprison- 
ment. Lord  Justice-Clerk  Hope's 
MSS. — In  the  case  of  Margaret 
Murdoch,  Dumfries,  April  12th 
1859,  the  medical  evidence  proved 
that  the  child  was  bom  in  the 
8th  month.  It  was  objected  that 
there  was  no  case  to  go  to  the 
jury.  Lord  Ivory's  MSS.  contain 
the  following  uote : — "  Lord  Cowan 
''  and  I  expressed  opinions,  on 
"hearing  which  the  Advocate- 
"  Depute  withdrew  the  case."  It 
does  not  appear  from  this  that  the 
objection  was  of  itself  held  good, 
but  it  indicates  that  the  fact  of  a 
prematttre  birth  is  an  important 
element  in  favour  of  the  woman  in 
such  a  case. 
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▲T  BUTE. 


FAlLVRSTOCiXIt 
FOBAJTDUn 


STATBOPcmu)  Bequence  of  the  accused's  failure  to  reveal  her  condi- 

AT  SIBTS.  ^ 

tion,  or  to  call  for  and  use  assistance  (1).  If  the 
accused  can  prove  that  that  which  she  brought  forth 
was  not  "  a  child,"  but  an  abortion  or  a  fcstus,  which, 
from  some  accident,  was  in  such  a  condition  that, 
though  there  had  been  assistance,  it  could  not  have 
been  in  a  condition  to  be  called  "  a  child,"  then  the 
case  is  out  of  the  statute ;  for  the  birth  of  a  "  child," 
whether  dead  or  alive,  is  essential  (2). 

Besides  concealment,  there  must  be  a  failure  to 
call  for  and  use  help  in  the  birth.  If  at  the  last 
moment  the  woman  call  for  and  use  help,  she  is  not 
guilty.  The  question  whether  she  has  done  so  or  not 
is  one  of  circumstances  (3). 

The  concealment  must  continue  down  to  the  death 
of  the  child,  unless  it  be  missing,  in  which  case,  the 
death  cannot  be  proved.  If  the  child  be  shewn  alive 
by  the  mother  to  others,  then  though  death  ensue, 
there  is  no  crime  (4).  The  child  is  neither  "  found 
"  dead  "  nor  is  it  *'  amissing," 

The  punishment  is  imprisonment,  not  exceeding  two 
years. 


Child  mnit  b« 
dead  or  mining. 


PROCURINQ  ABORTION. 


PBOCOBDrO 
ABOBTIOM. 


Intent  mvat  be 
feloniou. 

Woman  may  be 
Alt  and  part. 


To  cause  or  procure  abortion,  whether  by  drugs  (5) 
or  by  instruments  (6)  is  a  crime.  There  must  be 
felonious  intent,  for  it  may  be  necessary  to  cause  abor- 
tion. The  woman  herself  may  be  guilty,  if  she  be 
aware  of  the  purpose  for  which  the  drug  is  adminis- 


1  Hume  i  298.— Alison  i.  154, 
155. — ^Alieon  Punton,  H.C,  Nov. 
5th  1841 ;  2  Swin.  572  (Lord  Justioe- 
Clerk  Hope*8  chiurge). 

2  Hume  i  297. 

8  Himie  i.  297.- Alison  i.  157. 
4  Humei.296.— Ali8oni.l56,157. 
6  Hume  1. 186,  and  oaae  of  Bo- 


bertson  and  Kempt  there. — ^Alieon 
i.  629,  and  case  of  Munn  there. — 
More  iL  878. 

6  Hume  i.  187,  case  of  Robertson 
and  Bachelor  in  Note  1, — Alison  i. 
628,  case  of  Aitken  there.— WiU. 
Beid,  H.C,  Nov.  lOthand  11th  1858; 
81nr.  286. 
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Phocttsiko 
abortion. 


tered  or  the  instrument  used  (1.)  Drugging  or  operating 

to  procure  obortion  is  criminal,  though  unsuccessful  (2).  ^xumpt. 

Whether  the  woman  alone  can  be  charged  with  taking 
drugs  to  procure  abortion  has  not  been  decided.  A^^^J^^^ 
charge  of  this  sort  was  withdrawn  after  a  debate  on'**®™^*^ 
relevancy,  but  the  report  does  not  state  whether  the 
withdrawal  waa  on  general  or  special  grounds  (3). 
There  seems  no  reason  in  principle  why  such  a  charge 
should  not  be  held  relevant. 

The  punishment  is  either  penal  servitude  or  im- PmnsHimiT. 
prisonment 


ASSAULT. 


Every  attack  upon  the   person  of  another  is  an  scope  o»tkkic 

,,,...  Ti  •       •  ASSAULT. 

assault,  whether  it  injure  or  not.     Even  spittmg  upon  spitting. 
another  intentionally  is  assault  (4),     Nor  need  the  act  5h Kom  not 
done  take  effect.     It  is  assault  to  shoot,  or  aim  a  yio-*^®  ****''• 
lent  blow,  at  another,  though  he  remain  untouched  (5). 

Assault  may  be  indirect,  as  by  hounding  a  dog  onin**^*<*'«""^'*' 
another,  or  even  by  flogging  the  horse  another  is  riding, 
so  as  to  make  it  run  off  (6),  or  violently  stopping  the 
horse  which  a  person  is  riding  or  driving  (7).  Cases 
may  occur  where  the  malignity  of  an  assault  is  not  to 
be  measured  by  the  mere  physical  act  done  by  the 
accused,  as,  for  example,  where  by  a  slight  push  apnshingpenon 
person  is  thrown  off  a  railway  train,  or  over  a  steep 


1  Htime  i  186,  caae  of  Kobertson 
and  Kempt  tiiere.  In  this  case  the 
char^  was  "  the  administering  and 
**  taking  of  a  poisonable  draught, 
''  wherewith  she  destroyed  her  child 
"in  the  womb.'' — i  187,  case  of 
Bobertson  and  Batchelor  there. — 
Alison  1628. 

a  Alison  i  629— WiU.  Keid,  H.C, 
Not.  10th  and  11th  1858 ;  8  Iry. 
286. 

8  Jessie  Webster,  H.C.,  Ma724th 
1858;  Slrr.  95. 

4  Jas.  Cairns  and  others,  H.C., 


Deo.  18th  1887 ;  1  Swin.  597  and 
Bell's  Notes  88. 

6  Hume  i.  829,  case  of  Justice  and 
Home  there.  —  Alison  L  175. — 
Stewart  v  Procurator-Fiscal  of  For- 
farshire, H.C.,  Nov.  16th,  1829 ;  2 
S.J.  32.— Earl  of  Mar,  Dec.  19th, 
1881 ;  BeU's  Notes  89. 

6  David  Eeay,  Stirling,  Sept. 
16th  1887 ;  1  Swin.  548  and  BeU's 
Notes  88. 

7  Kennedy  v  Toung,  H.C.,  July 
12th  1854;  1  Irv.  588  and 26  aJ. 
574. 
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SOOPS  or  TBSH 
ABSAXJVT. 

Menace. 


Violent  gesfciires. 


Mere  words  not 
an  aaaanlt. 


Evil  intent  of  the 
essence  of  assault. 


PBOYOOATIOir. 

Words  cannot 
justify,  but  may 
palliate. 

Blovs  JusUf  7  if 

retaliation 

moderate. 


place  (1).  Even  menace  of  violence  may  be  assault, 
as  by  presenting  a  gun  or  pistol  at  another  (2),  though 
the  trigger  be  not  drawn  (3),  or  the  gun  be  not 
cocked  (4)  or  loaded,  unless  this  was  known  to  the 
person  attacked  (5).  Gestures  threatening  violence  so 
great  as  to  put  another  in  bodily  fear,  whether  accom- 
panied by  words  of  menace  or  not,  constitute  assault  (6). 
That  threatening  language  was  used  may  be  an  element 
in  estimating  how  far  the  fear  of  the  person  attacked 
was  reasonable ;  but  mere  words  cannot  constitute  an 
assault. 

Evil  intention  being  of  the  essence  of  assault,  it 
differs  from  culpable  homicide  in  so  far  as  injuries 
happening  from  carelessness,  however  culpable,  are  not 
assaults.  Nor  is  it  assault  if  some  act  of  mischief,  not 
directed  against  the  person  of  any  one,  causes  injury 
to  another  of  whose  presence  the  perpetrator  of  the 
mischief  was  not  aware  (7). 

No  provocation  by  words  spoken  or  written  can 
justify  (8),  though  it  may  palliate  assault  (9).  Provo- 
cation by  blows  will  justify  an  assault  if  the  retaliation 
be  not  excessive  (10),  but  any  cruel  excess  in  retaliation 


1  Peter  Leys,  H.C.,  Maroh  12th 
1889 ;  2  Swin.  837  and  BelFs  Notes 
88. 

2  Rob.  Dewar  and  others,  Glaa- 
gow,  May  4th  1842 ;  1  Broun  233 
and  Bell's  Notes  89. 

8  Alison  L  175,  and  ease  of  the 
Procurator-fiscal  of  Edinburgh  v. 
Hog  there. — Moore  ii.  374. 

4  Bob.  Charlton,  Jan.  29th  1831 ; 
referred  to  in  Earl  of  Mar's  case, 
BeU's  Notes  89. 

5  Hume  1  443,  case  of  Alexander 
there. — Walter  Morison,  Glasgow, 
Sept.  19th  1842 ;  1  Broun  394  and 
Bell's  Notes  89  (Lord  Cookbum's 
oharge). 

6  John  Irving,  Ayr,  Sept.  1833 ; 
BeU's  Notes  88. 

7  David  Keay,    Stirling,   Sept. 


16th  1837  ;  1  Swin.  543  (Lord  Mon- 
creiffs  opinion)  — John  Roy,  Stir- 
Hng,  Sept.  14th  1839  ;  BeU's  Notes 
88  (glass  maliciously  broken  cut- 
ting person). 

8  Hume  i.  333,  cases  of  Home : 
and  Storie  there,  and  cases  of  Skin- 
ner :  Douglas :  Hamilton :  and  Mao- 
pherson  in  note  2. — Alison  i.  176. 

9  Hume  i.  334,  and  case  of  Lock- 
hart  there,  and  case  of  Monro  and 
others  in  note  2. 

10  Hume  i.  884,  and  cases  of  Mur- 
ray :  Forbes :  HaHburton  :  Camp- 
beU :  Higgins :  Conhoun  and  Bun- 
tine  :  Dundas :  Anderson  :  Seton  : 
and  Macindassanaoh  there. — L  335, 
and  case  of  M'GuUoch  and  othen 
in  note  1.— Alison  i.  177. 
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will  prevent  the  person  first  attacked  from  maintaining  P»o^ocATioif. 
the  plea  of  provocation.      Thus,  if  a  person  be  struck  ^^JJ^Sira 
with  the  fist,  and  in   return   stab  or  strike  with  a 
crowbar,  or  if  in  retaliating  he  continue  beating  the 
aggressor  after  he  is  disabled  or  the  like,  the  provoca- 
tion will  at  best  only  mitigate  punishment  (1).     Itcwwof  iponaea, 
will  require  evidence  of  extraordinary  provocation  tochudren. 
mitigate  an  assault  by  a  husband  on  his  wife    (2). 
In  the  case  of  a  son  or  daughter  assaulting  parents, 
very  cruel  ill-usage  just  beforehand  would  probably  be 
a  good  defence  (3). 

The  provocation  must  be  recent  (4).  What  length  J*o^«»**on  must 
of  interval  will  exclude  it  as  a  defence  is  not  definitely 
fixed.  Where  there  is  a  written  and  published  libel  cj^  of  written 
or  the  like,  it  seems  to  have  been  held  that  several 
days  may  elapse  between  the  publication  and  the 
assault,  and  the  provocation  be  still  held  recent  (5). 
Verbal  provocation  is  only  available  if  very  recent.  Verbal  proToca- 
Proof  has  been  allowed  of  provocation  received  in  the 
morning,  in  defence  of  an  assault  committed  in  the 
evening  (6).  It  may  be  doubted  whether  the  rule 
will  ever  be  extended  further,  if  indeed  it  would  not 
now  be  held  to  have  been  extended  too  far  (7).  But 
it  is  possible  that  if  a  special  defence  were  lodged,  set- 
ting forth  that  the  party  injured  had  subjected  the 
accused  to  a  serious  of  insults  and  attacks,  the  last  of 
which  was  immediately  before  the  assault,  he  might  be 
allowed  to  go  back  a  day  or  two   in  his  proof,  and 


1  Hume  i.  835,  and  cases  of  Char- 
teris :  Adamson  and  Ogilvy :  and 
Haliburton  there. — Alison  i.  177. 

2  Bob.  D.  Burnet,  Bee.  8th  1884; 
BeU*s  Notes  91. 

8  Hume  i.S24,  in  reference  to  the 
statutory  offence.  —  David  Dow, 
Perth,  April  16th  1830 ;  Bell's  Notes 
87.  —  Rob.  M 'Anally,  Glasgow, 
April  27ih  1836 ;  1  Swin.  210  and 
Bell's  Notes  87,  (Lord  Mackenzie's 
ehorge). 


4  Hume  i.  886,  And  cases  of  Look- 
hart  :  and  Home  and  Justice  there. 
—Alison  i.  178,  179,  and  case  of 
Aoss  there. 

6  Geo.  Cameron,  Inyemess,  April 
28th  1832 ;  5  Deas  and  Anderson 
267. 

6  Hume  L  836,  case  of  Lockhart 
there. 

7  Donald  Stewart  and  others, 
InyemesB,  Sept  14th  1837 ;  1  Swin. 
640  and  Bell's  Notes  9L 
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AOOBAVATIOXS. 


paovocATioH.    thus  strengthen  the  evidence  of  the  provocation  de 
recenti  (1). 

Assault  may  be  aggravated  by  its  intent,  or  the 
mode  of  perpetration,  or  the  injuries  resulting,  or  the 
place  where  it  is  committed,  or  by  its  being  committed 
on  a  person  to  assault  whom  is  a  specially  heinous 
offence,  or  by  the  accused  having  been  previously  con- 
victed of  assault,  or  it  may  combine  all  or  any  of  these 
elements  of  aggravation  (2). 

I.  Cases  of  aggravation  by  intent  are — 
Intent  to  kill  (3). 

Intent  to  do  grievous  bodily  harm  (4). 
Intent  to  ravish  (5). 

It  is  not  decided  whether  this  can  be  charged 
when  the  injured  party  is  a  child,  and  there 
is  no  violence,  but  only  a  seduction  of  the 
child  to  comply  with  the  accused's  ad- 
vances (6).  But  where  the  charge  is  that 
the  accused  assaulted  a  child  with  intent  to 
ravish  her,  it  is  sufficient  to  prove  the 
attempt ;  and  there  need  be  no  proof  that 
it  was  "  forcibly  and  against  her  will "  (7). 


AGOBATAnoi  or 

IKTVNT. 

To  km. 

To  do  grleroos 
luinn. 

TonTiah. 


1  See  Hume  i  836,  case  of  Home 
and  Justice  there.  Here  the  proof 
was  limited  to  two  days. 

2  In  some  cases  previous  malioe 
has  been  libelled  as  an  aggravation, 
but  this  practice  is  in  desuetude. 
Where  malice  is  to  be  proved  in  a 
case  of  assault,  it  is  sometimes 
alleged,  not  as  an  aggravation,  but 
as  an  averment  of  fact  in  the  minor 
proposition.  But  this  is  done  to 
entitle  the  prosecutor  to  prove  the 
mahce,  if  not  of  a  date  immediately 
prior  to  the  offence.  See  Jas. 
M'KerUe,  Glasgow,  May  8d  1846 ; 
2  Broun  429. 

3  Hume  I  828,  829,  and  cases  of 
Syme :  Ogilvy :  and  Young  there. — 
Mysie  or  Marion  Brown  or  Graham, 
H.C.,  March  13th  1827;  Syme  152.— 
Geo.  Loughton,  March  14th  1831 ; 
Bell's  Notes  88.  (Assaults  of  certain 


descriptions,  with  this  intent,  are 
made  capital  by  statute.   Vide  144). 

4  Certain  assaults  with  this  in- 
tent are  made  capital  by  statute. 
Videia. 

6  Hume  i.  308,  case  of  Macward 
in  note  1.— L  309,  and  oases  of 
Gray :  Charteris :  Foulden  :  New- 
ton :  Wilson  :  and  M'Eeever  there, 
and  cases  of  Montgomery :  and 
Jamieson  in  note*.— Alison  i.  184  to 
187,  cases  of  Hosie :  Scott :  Crosbie  : 
M'Gowans  :  Ingram  :  McLean : 
Wylie  :  and  Eraser  there. 

6  John  M'Arthur,  Glasgow,  Bept. 
8th  1830;  Shaw  216  and  BeU's 
Notefi  84.  In  such  a  case  "  Attempt 
to  commit  Rape  "  would  be  a  better 
form  of  charge,  no  violence  being 
necessary  in  rape  of  a  child. 

7  John  Buchan,  Nov.  25th  1883 ; 
BeU*B  Notes  84. 
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AOOKAVATIOV  OP 

IKTSKT. 


Intent  to  gratify  lewdness — 

Whether  upon  women  (1)  or  young  persons,  to  grati/ y  lewd 
either  girls  (2)  or  boys  (3),  and  whether"*** 
above  or  below  puberty.     Endeavouring  to 
have  connection  with  a  woman  who  is  asleep 
is  an  assault  of  this  kind  (4). 
Intent  to  carry  off  a  person  by  force  (5).  ToaMnct 

Intent  to  rob  (6).  to  rob. 

Intent  to  compel  the  granting  of  a  deed  or  obliga-  to  obuin  deed, 
tion  (7). 

Intent  to  intimidate  employers  or  workmen,  or  in  to  intimid«te. 
pursuance  of  any  similar  illegal  combination  (8). 
Intent  to  extort  a  confession  from  a  prisoner  (9). 
Intent  to  rescue  prisoners  lawfully  apprehended  (10).  to  rescue. 


To  extort  con- 
fession. 


n.  Aggravations  in  the  mode  are  of  various  kinds.  aj^J^vatioh  or 
Formerly  it  was  conmion  to  charge  the  use  of  lethal  Lettii  weapon, 
weapons  as  an  aggravation  (11)  ;  but  this  has  properly 
fallen  into  desuetude.  The  expression  "  lethal  weapon" 
is  vague,  as  it  may  depend  upon  the  hand  that  uses  it 
whether  a  weapon  be  deadly  or  not.  The  following 
modes  of  assault  are  aggravated,  viz. : — 


1  Geo.  Thomson  or  Walker,  Feb. 
28tii  1881 :  BeU's  Notes,  86. 

2  Peter  Borrowmim,  July  8d 
1887 ;  Bell's  Notes  86.— Will.  Gal- 
loway, July  12th  1888 ;  Bell's  Notes 
85. — ^Adam  Johnston,  H.C.,  July 
26th  1844 ;  2  Broun  261,  note.— 
Rob.  Philip,  H.C.,  No7.  2dl855  :  2 
Irv.  248  and  28  S.J.  1. 

8  David  Brown,  H.C.,  July  15th 
1844  ;  2  Broun  261.— Andrew  Lyall, 
Perth,  April  26th  1858 ;  1  Irv.  218. 

4  Will.  Thomson,  H.C.,  Oct.  28th 
1872 ;  2  Couper  846  and  45  8.J.  19 
and  10  B.L.R.  28. 

6  Hume  i.  829.  Hume  speaks 
only  of  carrying  off  a  woman,  but 
the  same  principle  applies  to  the 
case  of  oairying  off  a  yoter  or  any 


other  person.    As  to  yoters  see  17 
and  18  Vict.  o.  102  9  5. 

6  Hume  i  829.— Alison  i  188. 

7  Hume  i.  829. 

8  Hume  i.  829,  case  of  Steel  in 
note  a.— Alison  i.  188, 189,^190, 191, 
and  case  of  M'Eay  and  others 
there.— i.  192,  case  of  Kean  and 
Lafferty  there.— i.  198,  cases  of 
Robertson  and  others:  and  Frew 
and  others  there.— WilL  Ewing  and 
others,  H.a,  Nor.  19th  1821 ;  Shaw 
64. — Jas.  Iliompson  and  others, 
H.a,  July  19th  1887 ;  1  Swin.  582. 

9  Alex.  Findlater  and  Jas.  Mao- 
dougall,  Glasgow,  Jan.  9th  1841 ;  2 
8win.527. 

10  Geo.  Mliellan  and  others, 
H.C.,  Dec,  26th  1842 ;  1  Broun  478. 

U  Alison  i.  181, 
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AOORATATIOV  OP 
MODS. 


Fire-anDB  need 
not  be  loaded 


Nor  pointed  at 
tbe  person. 


Stabbing  or 
cutting. 


(Ipt.)  With  Fire-arma  (1). — ^This  law  does  not  ap- 
ply to  loaded  fire-arms  only.  If  the  person  attacked 
be  in  the  belief  that  the  gun  or  pistol  is  loaded,  it  is 
no  excuse  that  this  was  not  so  (2)  ;  and  threatening 
is  sufficient^  though  the  muzzle  be  not  pointed  at  the 
person  (3). 

(2nd.)  Staibing  or  Cutting, — This  is  very  com- 
monly libelled  as  an  aggravation  (4).  Whether  it 
applies  to  the  case  of  an  instrument  not  adapted  for 
cutting,  such  as  a  bottle,  which  may  break  when  used 
as  a  weapon  and  produce  cuts,  has  not  been  decided. 
Probably  in  such  a  case  "  cutting"  or  "  wounding" 
would  be  held  a  proper  description. 
Throwing  acida.  (3d.)  Throwing  Acids, — Throwing  at  or  applying 
to  another  a  corrosive  acid,  calculated  to  burn  or  in- 
jure the  human  frame,  whether  it  take  effect  or  not,  is 
an  aggravated  assault  at  common  law  (5).  Actual  in- 
jury resulting  is  an  additional  aggravation  (6). 


AaORAVATION 
FBOM  KXTBITT  OT 

nrjuKX. 
Danger  of  life. 
Injnry. 
Matilation. 

Fractnre. 

EfFnsion  of 
blood. 


III.  Aggravations  from  the  extent  of  the  injury 
are  (7)  : — 

Danger  of  life  ;  imminent  ditto  ;  great  ditto. 
Injury  of  the  person  ;  serious  ditto. 
Mutilation  or  permanent  disfiguration  (8). 
Fracture  of  bones. 
Effusion  of  blood  ;  great  ditto. 


1  Alison  L  179, 180,  cases  of  La- 
mond  and  Smith  :  Carson  :  Eean  : 
and  Robertson  there. — ^i.  181,  case 
of  Corbet  there. 

2  Walter  Morisonf  Qlasgow,  Sept 
19th  1842 :  1  Broun  894  and  BeU's 
Notes  89  (Lord  Cockbum's  charge). 
— See  also  Bob.  Dewar  and  others, 
Qlasgow,  May  4th  1842 ;  1  Broun 
283  (Indictment). 

8  Case  of  Morison  mpra, 
4  Jas.   Affleck,   H.C.,   May  23d 
1842 ;  1  Broun  354.— Edward  Hagan 
and  Patrick  Hagan,  Glasgow,  Dec. 


28th  1853 ;  1  Irv.  842  (Indictment). 

5  Will.  Fitchie,  H.C.,  Nov.  6th 
1866;  2  Irv.  485.— Mary  Fitzherbert, 
H.C.,  March  23d  1858  ;  3  Irv.  63. 

6  Assaults  by  these  modes,  com- 
bined with  an  aggravated  amount 
of  criminal  intent  are  made  capital 
by  statute.     Vide  1 44. 

7  Alison  L  181,  182. 

8  Hume  L  330,  331,  and  case  of 
M'£wan  in  note  a— Alison  L  195, 
196. — Lachlan  Brown,  Inveraiy, 
April  29th  1842 ;  1  Broun  230  and 
BeU's  Notes  89. 
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Communication  of  venereal  disease  (1). 


Agorayatiov 
vrom  kxtknt 

or  IHJCBT. 


AOOBATATION  BT 
PLAGE  or 
AMAULT. 


IV.  Aggravations  relating  to  the  place  of  the  as- 
sault : — 

In  the  presence  of  the  Sovereign  (2).  Royai  presence 

In  a  Royal  domain  (3).  Royai  domain. 

In  the  supreme  courts  of  justice  (4).  Law  court 

Iti  the  premises  of  the  person  assaulted  (6),  andPremiseaofper- 
this  especially  when  the  premises  are  sought  with  the 
premeditated  purpose  to  assault  (6).     This  last  aggra- 
vation is  nearly  the   same   as  hamesucken :    but  as  Distinction  from 

,  ,  ,  _  ,  hamoBUCken. 

hamesucken  is  only  constituted  by  a  veiy  senous  as- 
sault (7),  such  an  aggravation  as  premeditatedly  seeking 
a  person  in  his  own  premises  in  order  to  assault  him, 
is  properly  charged,  where  the  assault  to  be  proved  is 
not  so  serious  as  to  constitute  hamesucken,  or  has 
taken  place  in  a  building  which  was  not  the  sufferer's 
d/weHmg-house. 


V.  Aggravations  resulting  from  a  quality  of  the  aooravatio»  m 
person  assaulted,  or  the  relation  in  which  the  parties  surncnxB. 
stand  to  each  other. 

On  parents  (8).  Parent. 

On  a  child  of  tender  years  (9),  and  especially  by  a  Young  chiid,  and 

parent. 


parent  (10). 

1  Jas  Mack,  Glasgow,  Deo.  22d 
1858 ;  8  Inr.  810. 

2  Hume  326,  827. 
8  Hume  L  827. 

4  Hume  L  405.  This  and  the 
two  last  named  offences  were  capi- 
tal by  statute  in  early  times.  In 
flagrant  ca«ea  they  would  probably 
stUl  be  considered  as  aggravated 
offences  at  common  law. 

6  Hume  i.  818,  case  of  Macdonald 
and  Fraser  in  note  a. — Alison  i  196, 
197,  case  of  M*Credie  there. 

6  David  R.  WiUiamson,  H.C., 
June  18th  1858  ;  1  Irv.  244. 

7  Hume  i.  820,  case  of  Haldane 
bere. 

8  Alison    i.    197.— Jas.    Alves, 


Perth,  April  14th  1830;  5  Deas 
and  Anderson  147. — John  Beatson, 
H.C.,  July  14th  1886 ;  1  Swin.  254. 
Beating  parents  is  a  capital  offence 
by  statute. 

9  This  generally  occurs  com- 
bined with  some  other  aggravation, 
such  as  intent  to  ravish  (Alison  L 
186),  but  it  is  a  substantive  aggra- 
vation in  itself. 

10  Alex.  Macgregor,  Glasgow, 
April  1846  (Indictment) ;  Adv.  lib. 
Coll.  This  is  given  as  a  single 
instance;  there  are  many  indict- 
ments to  the  same  effect  On  the 
same  principle,  an  assault  on  a 
lunatic  or  idiot  wotdd  probably  be 
held  aggravated. 
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AOOBAVATIOV  Zir 
QUALITY  OF 

scrrsBKR. 

Proliant 
woman. 

Inflnn  person. 

Clergyman. 

Judge. 

Magbtrate. 


Privy  Conndllor. 


OfBcer  of  law. 


Scope  of  term 
officer  of  law. 


(Indecent)  by  a  person  in  charge  of  a  child  (1). 

On  a  wife  (2). 

On  a  woman  in  advanced  pregnancy  (3.) 

On  a  person  known  to  be  infirm  (4). 

On  clergymen  (6). 

On  judges  (6). 

On  magistrates  when  engaged  in  preserving  the 
peace  (7),  or  in  reference  to  their  official  conduct  (8). 

On  the  officers  or  privy  councillors  of  the  Sovereign, 
on  account  of  service  done  to  the  Crown  (9). 

On  officers  of  the  law  on  duty,  or  in  revenge  for 
duty  performed  (10).  Officer  of  the  law  includes 
sheriff-officers,  police-constables,  revenue-officers,  water- 
bailiffs — ^in  fact  all  appointed  to  carry  out  police  or 
statutory  duties  (1 1),  provided  they  be  vested  in  their 


1  David  Brown,  H.C.,  July  15th 
1844 ;  2  Broun  261. 

2  Alison  i.  197 ;  oases  of  Ross  : 
and  Shaw  there. 

8  There  are  numerous  indict- 
ments in  the  Advocates'  Library 
Collection.  As  a  single  example, 
the  case  of  Jas.  Enox,  Qlasgow, 
Dec.  27th  or  28th  1854  (unreported), 
may  be  referred  to,  where  this  ag- 
gravation was  sustained. 

4  This  aggravation  seems  to  have 
passed  without  objection  in  Geo. 
Cameron,  Inverness,  April  28th 
1882  (Lord  Moncriers  MSS.),  al- 
though the  indictment  was  strongly 
objected  to  on  other  grounds. — ^Also 
in  the  case  of  Dimcan  M'Qregor, 
Glasgow,  April  21st  1885  (Indict- 
ment, and  Lord  Justioe  Qeneral 
Boyle's  MSS.) 

6  This  was  an  aggravation  under 
certain  old  statutes  now  in  desue* 
tude,  but  it  is  still  an  aggravation 
at  common  law.^-Hume  i.  826. — 
David  B.  Williamson,  H.C.,  June 
lSthl853;  llrv.  244. 


6  Hume  t  405.  By  an  old  sta- 
tute now  in  desuetude,  assault  on 
Judges  sitting  in  Court  is  a  capital 
offence ;  1598,  c.  177. 

7  Hume  i.  829,  note  a. — Alison  i 
198,  194.~Bob.  Laughlan,  H.C., 
Nov.  19th  1821 :  Shaw  65.-^a8. 
Falconer  and  others,  H.C.)  Mar. 
28d  1847  ;  Ark.  242.— Jas.  Niool- 
son  and  John  Shearer,  Inverness 
April  15th  1847  ;  Ark.  264. 

8  Alison  i.  194.— i  573, 574— Rob. 
Duncan,  H.C.,  Deo.  3d  1827 ;  Syme 
280.— John  Irving,  Ayr,  Sep.  1838  ; 
Bell's  Notes,  88. 

9  By  an  old  statute  this  is  a 
capital  offence ;  1600,  o.  4. — Hume 
i.  827. 

10  Hume  i  329  note  a,  and  case  of 
Bamet  and  Brown  there. — Alison  i« 
194, 195,  and  cases  of  Fraser :  Wat- 
son and  others :  and  Gordon  and 
liaopherson  there. 

U  Jas.  Affleck  and  Jas.  Bodgers, 
Jedburgh,  April  6th  1842 ;  1  Broun 
207.— Alex.  Smith  and  John  Milne, 
H.C.,  Dec.  19th  1869 ;  8  Inr.  506 
and  82  S.  J.  155. 
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office  and  are  performing  a  competent  act  (1),  and  there  aogbavatioit  ih 
be  no  known  or  glaring  defect  in  the  warrant  or  dili-  8otf»e»». 
gence  where  such  is  being  enforced  (2). 

On  soldiers  doing  duty  in  aid  of  the  civil  J^aagis- J^*^"j^jJJin« 
trate  (3). 

On  soldiers  in  charge  of  a  military  prisoner^  for  thej|^|^<jj'8«<>' 
purpose  of  rescue,  or  the  like  (4). 

By   an   officer  of  law   on   a   prisoner   under   his!|yjPJ^j^*JJ^ 
charge  (5).  *  <*»'««• 

Where  the  aggravation  consists  in  the  quality  of 
the  silfferer  it  must  be  shown  that  the  accused  knew 
it  (6). 

VI.  As  regards  aggravation  by  previous  convic-AooRAVAwovBT 
tion  (7),  the  general  rule  applies,  that  the  conviction  victioh. 
need  not  be  of  a  similar  assault  to  that  under  trial. 
A  conviction  of  simple  assault  may  be  founded  on  in 
a  charge  of  assault,  especially  when  committed  with 
intent  to  ravish ;  or  assault,  especially  when  com- 
mitted with  intent  to  rob,  and  vice  versa.  But  the 
conviction  must  be  truly  of  assault.  If  there  are 
other  offences  connected  with  the  assault  in  the  con- 
viction, they  must  be  so  stated  as  to  prevent  the  ques- 
tion being  raised  whether  assault  was  truly  a  ground 
of  conviction.  Where  a  previous  conviction  of  "  de- 
''  forcement  and  assault "  was  libelled,  the  fact  of  the 
charge  being  put  in  this  form  was  held  to  make  it 
doubtful  whether  the  conviction  was  truly  for  assault 


1  Gtum  and  others  y.  Proc-Fis- 
oal  of  CaithneflB,  H.C.,  Not.  24th 
1845 ;  2  Broun  654.— Margaret 
Stewart  or  Cook  and  otberSi  In- 
rerary,  April  17th  1856;  2  Irv. 
416. 

a  Seattle  ▼.  Froo.-Flflcal  of  Dum- 
fries, H.C.,  Dec  10th  1842 ;  1  Broun 
468. 

8  Jas.  Nioolflon  and  John  Shearer, 
InyemesB,  April  15th  1847;  Ark. 
264. 

4  Oeo.  Mill  and  othersi  Jedbux^gh, 


Sept.  16th  1889 ;  2  Swin.  444.  The 
charge  was  not  put  in  this  case  as 
aggrayated,  but  there  can  be  no 
doubt  that  it  might  have  been  so. 

5  Alex.  Findlater  and  Jas.  Mao- 
dougal,  Glasgow,  Jan.  9th  1841 ;  2 
Swin.  527  and  Bell's  Notes  92. 

6  Alex.  Alexander  and  Jas. 
Alexander,  H.C.,  Jan.  22d  1842 ;  1 
Broun  28  and  Bell's  Notes,  102.— 
Geo.  Mliellan  and  others,  H.O.y 
Dec.  26th  1842 ;  1  Broun  478. 

7  Alison  197, 198. 
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STBLUONATR 


PBXVIOUS  OOH 
YICTIOM. 


ambatatiovbt  separately  from  deforcement,  and  the  conviction  was 

i»KKvrona  cow-  r  </  ' 

withdrawn.  But  in  the  same  case  another  conviction 
for  ''deforcement,  as  also  assault/'  was  admitted,  as 
it  indicated  a  conviction  of  assault  as  a  substantive 
crime  (1). 

The  punishment  is  either  penal  servitude  or  im- 
prisonment, or  in  trifling  cases  a  fine,  either  in  con- 
junction with,  or  in  lieu  of,  imprisonment 


PmnmasT. 


Stbluohatx. 


STELLIONATE. 

The  term  stellionate  is  now  nearly  obsolete.  De- 
noting a  "  real  injury,"  it  was  formerly  used  in  cases 
of  serious  injury  to  the  person ;  as  by  binding  or 
burning  another  severely,  or  thrusting  a  needle  into 
the  eye,  or  administering  injurious  drugs,  or  large 
quantities  of  spirits  to  children  (2).  The  term  was 
of  little  value,  as  it  was  invariably  made  only  the 
heading  of  a  particular  statement  of  the  offence. 
Though  similar  offences  have  occurred  of  late  years, 
the  term  has  not  been  used  since  1842  (3). 


Statutokt 
orrarcB. 


BEATING  AND  CURSING  PARENTS. 

By  statute,  it  is  a  capital  offence  for  any  one  "  not 
"  distracted  "  to  beat  or  curse  father  or  mother,  except 


1  Andrew  Young  and  others, 
Domfries,  April  7th  1842 ;  1  Broun 
218andBeU'sNotefl83.  (Mr  Bell's 
notioe  of  the  case  is  scarcely  aoca- 
rate,  as  he  speaks  of  the  first  con- 
Tiotion  as  having  been  for  "de- 
"foroement,"  whereas  it  was  for 
'*  deforcement  and  assault.") 

2  Hume  i.  328  and  case  of  Camp- 
bell there  and  in  note  1  (bunung). 
—Alison  L  196.— Thos.  Ogilvie  and 
And.  Ogilvie,  Perth,  April  14th 
1830 ;  Bell's  Notes  89  (binding)— 
Peter  Flin  and  Will.  Drummond, 
Inveraryi  Sept  1829;  Indictment, 
Adr.  lib.  CoU.  and  Lord  Wood's 


MSS.  (injury  to  eye).— Wni.  Buchan 
and  Donald  or  Daniel  Hossack, 
July  22d  1840;  Bell's  Notes  90 
(drugs). — Rob.  Brown  and  John 
LawBon,  Glasgow,  Sept.  2l8t  1842 ; 
1  Broun  415  and  Bell's  Notes  90 
(giving  spirits  to  child). — ^Donald 
Macgregor,  Inverness,  April  18th 
1860,  Lord  Justice  Clerk  Hope's 
MSS.  (administering  croton  oil). — 
John  Smith,  Perth,  May  1st  1866; 
Lord  Justice  Clerk  Hope's  MSS. 
(administering  cantharides). 

8  As  an  example,  see  Peter  Milne 
and  John  Barry,  Dundee,  April  8th 
and  9th  1868;  1  Couper  28. 
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in  the  case  of  children  between  pupillarity  and  sixteen  siATotoET 

years  of  age,  in  regard  to  whom  the  punishment  is  parent  by 

arbitrary  (1).     Father  and  mother  by  affinity  (2)  and^*^"^^, 
grand  parents  (3)  are  not  included.  notmduded. 

The  beating  and  cursing  are  separati/m  relevant  Beating  or 
(4).  As  regards  beating  there  must  be  a  violent  andAsBanitmiutiM 
real  assault  Many  assaults  at  common  law  would 
be  held  too  slight  to  fall  under  the  statute  (5). 
Where  a  judge  laid  it  down  that  "  no  man  breathing 
"  can  doubt  that  the  facts,  as  they  appear  in  evidence^ 
*'  constitute  the  crime  of  assault  at  common  law/'  it 
was  also  laid  down  as  ''  clear  that  no  such  beating  had 
"  been  proved  as  to  bring  the  case  under  the  Act  of 
"  Parliament,"  (6). 

Whether  the  word  ''distracted''  would  apply,  totyoet^dMno^dr 

11  f     -  t»  ^  *»clttde  case  of 

protect  a  son  or  daughter,  retaliating  for  gross  and  gross  provoca- 
cruel  injury  inflicted  by  the  parent,  has  not  been  de- 
cided. But  it  is  thought  that  if  the  parent  "  has 
"  provoked  the  injury,  by  a  cruel  and  excessive  abuse 
"  of  the  child's  person,"  that  this  would  be  a  good 
defence  (7). 

Cursing:  parents  is  not  committed  except  by  un-Cttntagmiutbe 
ambiguous    expressions,    amountmg   to    "bitter   andwdmannor. 
"  hostile  execration,"  (8).     Where  the   accused  was- 
very  much  intoxicated,  the  Court  thought  it  would  be 
"  a  very  serious  matter  to  hold  that  expressions  uttered  ^^^*^«^2«** 
"  under  the  influence  of  intoxication,  as  here  proved, 
"  show  such  a  settled  purpose  of  mind,  as  to  bring 

1  Act  1661,  c.  20.— In  modem  7  Hume  i.  824.>-See  also  Rob. 
practice  the  pains  of  law  are  inya-  M'Anally,    Glas^w,    April    27tli' 
riably  restricted.  1886 ;  1  Swin.  210  and  BeU's  Notes 

2  Hume  i.  82S,  and  case  of  Chal-  87  (Lord  Mackenzie's  ohai^), 
mers  there. — More  ii.  875.  8  Hume  i.  825.    The  following 

8  Hume  i.  825,  826.  oases  a£ford  illustrations  of  the  sort 

4  Hume  i  825,  case  of  Young  of  language  held  to  constitute  tho 
there.  See  also  the  Interlocutor  in  statutory  o£Fenoe: — Jas.  Alyes^ 
the  case  of  Brown  and  Chalmers  in  Perth,  April  14th  1880 ;  5  Deas  and 
note  2.  Anderson  147  and  Bell's  Notes  87. 

5  Hume  i.  824,  825.  —John  Beatson,  H.C.,  July  14th 

6  Jas.  Aires,  Perth,  April  14th  1886 ;  1  Swin.  254  and  BeU's  Notaf  ^ 
1880 ;  5  Deas  and  Anderson  I47»  68» 
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statdtoet  "  them  under  the  statute,"  (1).  The  statute  does  not 
cnraiHR  need  not  seem  to  require  that  the  words  should  be  uttered  in 
pLSif."^°*  ^'  the  parent's  presence  (2). 


HAMESUCKEN. 


Placbov 

OVTBVCX. 


ln«r-hoiife. 


Case  of  inn- 
keeper. 


Hamesucken  consists  in  committing  serious  violence 
upon  another  in  his  dwelling-house,  the  house  having 

Mttft  be  in  dwell- been  entered  with  intent  to  commit  the  assault.  It 
is  not  hamesucken,  if  the  place  be  only  an  outbuild- 
ing (3),  or  a  shop  or  ofSce.  It  must  be  the  place  the 
sufferer  lives  in.  And  this  holds  even  where  the  shop 
and  dwelling  are  in  one  building.  An  attack  in  the 
shop  is  not  hamesucken  (4).  It  is  not  hamesucken  to 
attack  the  landlord  of  an  inn,  his  house  being  open  to 
all  comers.  But  this  rule  is  applied  in  a  reasonable 
sensa  It  would  be  hamesucken,  for  example,  to  break 
the  security  of  an  inn  after  it  was  closed  for  the  night, 
and  to  attack  the  innkeeper  (5).     The  question  has 

iBMMinitinaiiipnot  been  decided  whether  hamesucken  can  be  com- 

*"        °       mitted  in  a  ship  (6).     But  it  seems  reasonable  to  hold 

that  a  ship,  unless  it  be  a  hulk  turned  into  a  sailors' 

home  or  school,  is  not  to  be  looked  upon  as  the  home 

of  any  person. 

The  house  must  be  the  settled  abode  of  the 
person  attacked.  An  attack  on  a  guest  or  tempo- 
raiy  lodger,  whether  in  a  private  house  or  an  inn, 

K*?S^ip?^  is  not  hamesucken  (7).  But  the  house  need  not  be 
the  sufferer's  own  property.  Even  a  landlord  may  com- 
mit hamesucken  on  his  own  tenant  in  occupation  (8). 


House  most  be 
fixed  abode. 


perty. 


1  Jas.  Alyes  tnpra. 

3  Hume  i.  825,  and  case  of  Stana- 
fteld  there. 

S  Hume  i.  815,  816,  and  cases  of 
Balfoor  and  others :  and  Home 
there. — Alison  i  201, 202. — More  it 
874. 

4  Home  i.  812,  818,  and  cases  of 
Kirkwood:  and  Murray  there.— i 
9U,  814— Alison  L  201,  202,  208. 


5  Hume  i.  815.— Alison  I  203. 

6  Burnett  92,  93,  and  cases  of 
Haldane  and  others:  and  Watson 
and  others  there. — Alison  L  204. 

7  Hume  i.  813,  and  cases  of 
Leith:  and  the  Master  of  Tarbat 
and  others  there. — ^Alison  i  201^ 
202.— More  ii.  374. 

8  Hume  i.  814,  and  case  of  Keith 
there.— Alison  L  202.— Moi«  ii  374. 
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The  word  house  means  a  person's  separate  dwelling.  p^<»  «» 
Although  it  would  not  he  hamesucken  for  one  lodger  ^^^^^^^^j^jj^ — 
to  attack  another,  yet,  if  a  house  is  let  in  different  J^^SSi 
portions,  each  family  having  an  exclusive  right  to  its 
own  room  or  set  of  rooms,  it  is  hamesucken  if  one 
tenant  seek  another  and  attack  him  in  his  own  part 
of  the  house.     For  it  is  the  violation  of  the  security  of 
a  private  dwelling  that  constitutes  the  offence  of  hame- 
sucken (1).     The  protection  extends  to  the  possessor's  Howehoid,  and 
family  and  servants  (2),  or  eveli  lodgers,  if  the  house  fixed  abode, 
he  their  fixed  home  for  the  time  being  (S). 

It  is  not  essential  that  the  assailant  enter,  of  that  AjnUant  need 

not  BPtW  hOQB& 

the  violence  be  done  in,  the  house.  If  he  fire  from 
without,  or  thrust  a  sword  through  window  or  door- 
way, or  seize  the  sufferer  and  drag  him  -olit  and  then 
assault  him,  the  crime  is  hamesucken  (4).     Indeed  sufferer neeinir 

^  ,  from  hooM  when 

the  same  holds  if  the  person  whose  house  is  attaibked,  attacked, 
being  in  reasonable  fear  of  injury  if  he  remain  till  the 
offenders  have  broken  in,  try  to  escape  by  another 
door  or  window  and  be  pursued  and  injured  (S).     But  or  indoced  to 

*  J  \   /  leaTe  bj  artifice. 

it  is  not  hamesucken  if  by  some  artifice  the  person 
injured  is  induced  voluntarily  to  leave  his  house  and 
is  then  attacked  (6). 

It  does  not  matter  whether  the  offender  ha^  entered  Mode  of  entry 

immateriaL 

the  house  by  force,  artifice,  or  stealth,  if  his  purpose  was 

to  do  violence  (7)    But  the  purpose  is  essential.    No  vio-  P"^^f  *J  violence 

lence  by  breaking  furniture,  cursing  at  and  abusing 

the  inhabitants  or  the  like,  will  constitute  the  crime. 

Nor  is  it  hamesucken  if  the  assailsoit  did  not  come 


1  Hume  i.  814,  and  case  of 
Hamilton  in  note  5. — Aliaon  i  202. 

2  Hume  i.  814,  case  of  Campbell 
and  IfKlnnon  there,  and  case  of 
Gray  in  note  8. — Alison  i.  202, 

8  Hume  L  814,  case  of  Johnston. 
(In  this  case  the  place  seems  to 
have  been  a  house  of  ill-fame,  and 
the  woman  assaulted  an  inmate  of 
it.— Burnett  94).  Alison  L  282.— 
More  ii.  874. 


4  Hume  x.  816.— Alison  i.  208.— 
—More  ii.  874. 

5  Hulne  i.  817.— Alison  i.  208, 
204. — WilL  Broun  and  Jas.  Hender- 
son, July  9th  1882 ;  BeU's  Notes 
87. — Mr  Bell  states  this  case  some- 
what doubtfully. 

t  Hume  i.  817.— Alison  i.  204. 

7  Hume  i.  818  and  case  of  Mao- 
donald  and  Fraser  in  note  a. — 
Alison  I  204,  205. 
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PXJLCSOV 
OP7BVCB. 


Using  Tiolenoo 
to  escape. 


OlBoer  execut- 
ing warrant. 


Snfferer  fleeing 
Into  Ilia  lK>nM, 


Thb  noLsiroi 

MUST  Bl  SEBIOUa. 


Attempt  at  rape 
or  Tlolent  ab- 
4DCtion, 


Murderous  attack 
thodgh  no 
poaltiye  Injnry. 


with  the  purpose  of  doing  violence,  but  only  commit 
violence  on  an  impulse  subsequent  to  his  entering  the 
house  (1),  aiS,  if  a  person  privily  enter  a  house  to 
commit  a  crime,  such  as  fire-raising,  and  on  being 
detected  use  violence  in  trying  to  escape.  Nor  is  it 
hamesucken  if  an  officer  use  violence  in  a  house  in 
executing  a  warrant  in  bona  jide,  although  he  exceed 
his  duty  in  executing  it,  or  the  warrant  itself  be  de- 
fective, or  do  not  apply  to  the  person  he  is  trying  to 
arrest  The  seeking  here  is  not  to  do  violence,  but 
to  arrest,  and  the  violence  is  the  result  of  resistance ; 
therefore,  whatever  crime  the  officer  may  commit  in 
exceeding  his  duty;^  it  is  not  hamesucken  (2).  Nor  is 
it  hamesucken  if  a  person  on  being  assailed  outside 
his  house,  run  into  it,  and  the  assailant  follow  him. 
For  here  there  is  no  seekmg  of  him  in  his  own  house, 
but  only  a  pursuit  in  the  heat  of  an  attack  already 
begun  (3). 

Lastly,  the  violence  must  be  serious  and  material. 
Insulting  conduct,  though  amounting  to  aesault,  is  not 
enough.  There  must  be  a  manifest  intention  to  do 
real  harm  (4).  But  besides  the  case  of  actual  injury, 
there  are  situations  where  the  wrong,  undoubtedly  in- 
tended, though  not  s^ccomplish^,  makes  the  crime 
complete.  Attempt  at  rape  upon  a  woman  in  her 
house,  and  attempt  forcibly  to  carry  off  a  person  from 
his  dwelling,  for  whatever  illegal  purpose,  are  cases  of 
hamesucken^  if  the  house  was  entered  with  intent  to 
commit  the  offencQ.  (5).  It  is  also  hamesucken  to  fire 
at  any  one  in  his  house,  thoii^h  the  weapon  miss  fire 
or  the  shot  do  not  take  effect,  or  to  chase  him  with  a 


1  Home  i  819«— Ali8<Ni  L  199» 
204,205. 

2  Hume  i.  819,  and  ca«e  of  AdaiA- 
son  there. — Alison  U  201, 

S  Hume  i  819  and  case  of  Thomp- 
Ron  and  Inglia  there*— Aliaon  199, 
200. 


4  Humei.320andoa8eof  Haldane 
there, — Alison  L  205, 206. — Moreii. 
875. — See  also  Burnett  91,  oane  of 
M*Nanght  and  Gordon  in  note  f. 

5  Hume  i.  820  and  case  of 
M'Gregor  there.— Alison  i.  200, 200. 
—More  ii.  875. 
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drawn  sword,  even  though  he  escape  (1).     And  on  thePtAoio» 
same  principle  that  it  is  robbery  and  not  theft  to  extort  i^^^^i^;^^ 
property  by  threats  with  a  pistol,  though  no  injury  be^*«i"»****"«*^ 
inflicted,   it   is  hamesucken   to   enter   a  house,   and 
by  threats  of  violence  to  make  an  inmate  sign  an  obli- 
gatory deed  under  bodily  fear.     In  fact  if  the  intent 
be  to  concuss  by  fear  of  violence  into  submission  to 
demands,  the  crime  is  hamesucken  (2).     Accordingly, 
hamesucken  has  often  been  conjoined  with  charges  of 
robbery  and  stouthrief  (3). 

Hamesucken  is  a  capital  offence  (4).     In  modern  puhibhmert. 
practice  the  pains  of  law  are  invariably  restricted,  but 
it  is  probable  that  no  less  punishment  than  penal  ser- 
vitude would  be  inflicted  (6). 


RAPR 

Rape  is  the  carnal  knowledge  of  a  woman  forcibly  soops  of  tmm 
and  against  her  will  (6),  or  of  a  girl  below  twelve 
years  of  age,  whether  by  force  or  not  (7).  There  pimetwttcm 
must  be  penetration  (8) ;  but  this  is  sufficient  (9), 
without  emission  (10),  And  "  penetration  "  means  only 
that  the  person  has  been  entered,  without  any  distinc- 
tion as  to  the  extent  of  penetration  (11). 


mfflcient 


1  Hume  i.  820,  821,  822,  and 
case  of  Stewart  in  note  a. — Alison 
L  206.— John  Stewart,  H.C.,  July 
14th  1827  ;  Syme  286. 

a  Hume  i  822.— Alison  I  207.— 
Case  of  Stewart  tupra  (Lord  Gilliea* 
charge). 

8  Hume  i.  821,  case  of  Gray  there. 
— L  822,  oases  of  Whitef  ord :  and 
Judd  and  Clapperton  in  note  a. — 
Alison  i.  207. 

4  Hume  i.  812. 

6  See  obsenration  by  Lord  Cowan 
In  the  case  of  David  R.  Williamson, 
H.a,  June  18th  1868 ;  1  Irr.  244. 

6  Hume  1  801«  802.-— Alison  L 
209. 

Home  i  808,  and  oases  of  Car- 


rie :  and  Ripley  there :  and  case  of 
Burtnay  in  note  a. — ^Alison  i  218, 
214. 

8  Robertson  Edney,  H.C.,  Nov. 
8th  1883 ;  BeU*s  Notes  88. 

9  Alex.  Macrae,  Jan.  7th  1841 ; 
Bell's  Notes  88. 

10  Alison  i.  209,  210.- Arch.  Ro- 
bertson, H.C.,  Mar.  12th  1836;  1 
Swin.  98  and  Bellas  Notes  82  and  8 
S.  J.  810.-— Duncan  McMillan,  H.a, 
Jan.  9th  1888 ;  Bell's  Notes  82. 

U  Alex.  Macrae,  Jan.  7th  1841 ; 
Bell's  Notes  88. — In  one  case  where 
the  injured  party  was  a  child,  and 
where  the  accused  was  oonyicted, 
the  medical  OTidence  was,  that 
*'  there  certainly  bad  been  penetra- 
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SOOPS  OF  TBBM 
SAPB. 

ResiBtanctt 
OTercome. 

Fnadalent 
acceaa  not  rape. 


If  ode  of  OTor- 
comlng  imma- 
terlaL 

Holding.    . 

Stapef  action. 
Fear  of  death. 

Drugging. 


Reaifltaaeeof 
adolt  moat  be 
to  the  titmoat 


Cripple. 


The  force  used  must  be  force  by  which  physical 
resistance  is  actually  overcome.  It  is  not  rape  to  obtain 
possession  of  a  woman's  person  by  personating  her 
husband  in  the  dark  (1),  or  by  taking  advantage  of 
her  while  asleep  (2),  though  both  of  these  acts  are 
criminal.  On  the  other  hand,  it  is  rape  if  physical  re- 
sistance be  completely  overcome  by  whatever  means, 
as  by  holding  the  victim  with  or  without  the  assistance 
of  others  (3) ;  or  by  striking  her  until  she  becomes 
stupefied,  or  fears  for  her  life  if  she  resist  ftirther  ;  or 
by  putting  her  in  direct  alarm  of  her  life,  as  by  threat- 
ening her  with  a  pistol  or  knife,  or  any  other  dangerous 
weapon  (4).  Nor  can  it  be  doubted  that  having  con- 
nection with  a  woman,  whose  resistance  has  been  over- 
come by  drugging  her,  is  rape  (5). 

In  the  case  of  an  adult  woman,  it  is  rape  only  where 
resistance  has  been  to  the  utmost.  It  is  not  rape  if 
she,  after  however  much  distress,  at  last  yield  consent. 
The  resistance  must  be  to  the  last,  and  until  overcome 
by  unconsciousness,  complete  exhaustion,  brute  force, 
or  fear  of  death  (6).     But  this  does  not  hold  if  the 


'^tioD,  tkough  not  to  the  full  ordi- 
"  nary  adult  extent.  "—Richard  Jen- 
nings, Glasgow,  April  24th  1850 
(Lord  Cockbum's  MSB.) 

1  Will.  Eraser,  H.C.,  June  2l8t 
1847 ;  Ark.  280. 

2  Ghas.  Sweenie,  H.C.,  June 
18th  1858 ;  8  Irv.  109  and  31  S.  J.  24. 

8  Hans  Rigolson,  Perth,  May 
1811,  mentioned  in  Judge's  charge 
in  the  case  of  Thos.  Mackenae, 
H.C.,  Feb.  18th  1828  ;  Syme  328. 

4  Hume  i.  802,  and  case  of 
Fraser  in  note  2.— Alison  i.  211, 212. 

6  Hume  i.  803.— Alison  i  212, 
213.— See  Will.  Fraser,  H.O.,  June 
21st  1847 ;  Ark.  280  (opinions).— 
Chas.  Sweenie,  H.C.,  June  18th  1858; 
3  Irv.  109  and  31  S.  J.  24.— The 
soundness  of  Alison's  opinion,  that 
the  decision  of  this  questicm  should 


turn  on  the  previous  conduct  of  the 
woman,  may  be  doubted.  Her  pre- 
vious conduct  may  be  evidence 
creating  a  presumption  against  the 
feloniousness  of  the  itUerU  of  the 
drugging,  but  can  hardly  elide  it  if 
otherwise  proved.  Such  a  case  does 
not  appear  to  have  occurred  in 
Scotch  practice.  In  one  case  the 
administration  of  a  laiige  quantity 
of  whisky  was  made  part  of  the 
change ;  but  the  woman  was  not 
rendered  insensible,  and  it  was  only 
charged  that  she  was  stupefied  and 
weakened,  and  that  the  accused 
accomplished  his  purpose  notwith- 
standing all  the  resistance  she  was 
able  to  offer.— Duncan  M'Millan* 
Jan.  9th  1833  ;  Bellas  Notes  83. 

6  Hume  i.  802.— Alison  i.  212, 
2ia— Mora  ii  375,  876. 
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woman  is  a  cripple  unable  to  resist  (1).     In  the  casej^®'"" 
of  females  below  twelve  years  of  age,  no  violence  ischndbeiow 
required  to  constitute  the  crime,  as  they  are  held  in-*^**^®* 
capable  of  consent,  and  penetration  is  sufficient  (2). 
An  idiot  is  in  the  same  position  as  a  child.     Evenj^^ 
where  there  is  only  weakness  of  mind,  a  smaller  amount 
of  resistance  may  be  held  to  constitute  rape  than  in 
the  case  of  a  person  in  full  possession  of  her  mental 
faculties  (3). 

Forcible  connection  with  a  woman  is  rape  in  every  woman's  bad 
case,   that  of  husband  and  wife  alone  excepted  (4).notezciadenpe. 
Even  a  common  prostitute  may  be  the  victim  of  a 
rape  (5). 

There  seems  no  rule  as  to  the  earliest  age  at  which  At  what  »«©  can 

,  ,       ^  man  commit  a 

a  boy  may  commit  rape.     It  is  a  question  of  proof  not  »p«- 
of  theory.     A  boy  of  thirteen  years  and  ten  months 
old  has  been  convicted  of  rape  (6). 

Rape  is  a  capital  offence,  but  it  is  the  invariable  PciruBXBiiT. 
practice  to  restrict  the  pains  of  law.     Penal  servitude 
for  life,  or  for  twenty  years,  is  the  usual  punishment. 

CLANDESTINE  INJURY  TO  WOMEN. 


f 

1 


Although  it  is  not  rape   to  obtain  possession  of  aPBuovATivo 

w^omait'b 

woman's  person,  unless  her  will  be  overcome,  or  from  husbaiid. 
youth  or  want  of  intellect  she  have  no  will,  it  is  a 


1  Hume  i.  808,  and  case  of  Mackie 
there. — Alison  i.  212. 

3  Hume  i  308,  and  cases  of 
Come  :  and  Riply  there.— Alison 
i  218,  214. 

S  In  the  case  of  Hugh  M'Namara, 
H.C.,  July  24th  1848 ;  Ark.  521, 
where  the  woman  was  only  one 
degree  removed  from  idiocy,  it  was 
laid  down  that  if  "  she  had  shown 
"  any  physical  resistance  to  how- 
"  ever  small  an  extent,  the  offence 
"would  be    complete,  in   conse- 


"  quence  of  her  inability  to  give  a 
"mental  consent.'* — See  also  WiU. 
Clark,  Perth,  April  12th  1865 ;  5 
Irv.  77  and  87  S.J.  417. 

4  A  husband  may  be  guilty  art 
and  part  of  a  rape  on  his  wife» 
—Hume  i.  806.— Alison  i.  218. 

5  Hume  i.  804,  805 — Alison  i. 
214, 215.— Edward  Yates  and  Henry 
Parkes,  Glasgow,  Deo.  24th,  1851 ; 
J.  Shaw  526  and  24  S.J.  141. 

6  Rob.  Fulton,  jun.,  Ayr,  Sept. 
20th  1841 ;  2  Swin.  564  and  Bell's 
Notes  88. 


170 


CLANDESTINE  INJURY  TO  WOMEN. 


Persokatixo 
woxan's 

HUSBAND. 


Iktsbcouiuib 

WITH  WOMAK 
ASLXBP. 


crime  to  obtain  a  woman's  consent  by  personating  her 
husband,  or  for  one  not  being  the  woman's  husband^ 
to  take  possession  of  her  person  while  asleep.  Charges 
of — "  Fraudulently  and  deceitfully  obtaining  access  to 
"  and  having  carnal  knowledge  of  a  married  woman. 
*'  by  pretending  to  be  her  husband,  and  behaving  to- 
"  wards  her  so  as  to  deceive  her  into  the  belief  that 
he  was  her  husband  (1),  and  of  wickedly  and  feloni- 
ously having  carnal  knowledge  of  a  woman  when 
asleep,  and  without  her  consent,  by  a  man  not  her 
"  husband "  (2),  have  been  held  relevant.  In  this 
last  case  the  words  "  by  a  man  not  her  husband  "  are 
not  to  be  understood  as  implying  that  the  offence  can- 
not be  committed  on  an  unmarried  female.  The 
object  of  inserting  these  words  is  to  make  the  charge 
involve  necessarily  a  point  of  dittay,  and  they  apply 
equally  to  an  unmarried  as  to  a  married  woman — the 
man  who  takes  this  advantage  of  her  is  "not  her 
«  husband  "  (3). 


t< 


it 


t< 


ABDUCTION. 

scop«oFTKBM  Ji  is  a  crime  to  cany  off  and  confine  any  person 
forcibly,  and  without  lawful  authority ;  to  abduct 
women  for  the  purposes  of  rape  or  marriage  (4),  or  to 
carry  off  voters  to  control  elections  (5),  or  witnesses  to 


1  Will.  Fraser,  H.C.,  June  2l8t 
and  July  12tli  1847 ;  Ark  280  and 
829. 

2  Chaa.  Sweenia,  H.C.,  June  ISth 
1858 ;  8  Jtv.  109  and  81  8.J.  24. 
— WilL  M'Ewan  or  Palmer,  Dum- 
friee,  Sept.  26th  1862 ;  4  Irr.  227. 

8  WilL  Thomaon,  H.C.,  Got.  28th 
1872 ;  2  Ceuper  846  and  45  S.J.  19 
and  10  S.Ii.R.  28. 

4  Hume  i.  310,  311,  and  caaes  of 
Carnegie :  Gray  and  othera :  and 
M'Gregor  there. — Aliaon  i  226, 
227.  By  Act  1612,  o.  4,  where 
there  waa  abduction  and  rape,  the 


woman'a  subaequent  aoquieaoenoe 
barred  a  capital  sentence,  though 
not  an  arbitrary  punishment.  But 
it  is  usual  in  every  case  at  the  pre- 
sent day  to  restrict  the  pains  of  law 
in  the  case  of  rape,  so  that  this 
statute  is  of  no  importance. 

5  Alison  1. 642,  648,  and  oases  of 
Lindsay  and  others  :  Taylor :  and 
M*Laohlan  and  others  there. — Mal- 
practices to  prevent  voters  from 
exercising  their  rights,  including 
abduction,  are  made  punishable  by 
fine  or  imprisonment  by  17  and 
18  Viot.,  o.  102,  §  5.— See  John 


CRUEL  TREATMENT  OF  PERSONa 
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suppress  evidence,  or  even  to  carry  off  and  detain,  from  scops  of  tbbm 
mere  motives  of  spite,  any  person  whatever  (1). 


ABUUCTIOK. 


The   punishment   is  penal  servitude  or  imprison- puvxanxsn. 
ment  (2). 


CRUEL  AND  UNNATURAL  TREATMENT 

OF  PERSONS. 

Although  the  law  cannot  take  cognisance  of  those  cruxltrxat- 
unkindnesses  which  are  only  constructively  cruel  (3),  *""' 
though  often  as  fatal  as  direct  violence,  still  wherever 
any  one  grossly  violates  the  duty  of  properly  treating 
persons  under  his  care  or  in  his  power,  the  law  can 
reach  and  punish  him,  even  though  no  act  has  been 
done  which  amounts  to  an  assault.     Thus  confining  aconflningina 
person  in  a  narrow  closet  for  a  long  time,  and  not°*^^^ 
permitting  or  giving  the  means  of  cleanliness  (4),  or  Exposing  a  tick 
exposing  a  person  in  a  helpless   state  from  severe^™*"' 
sickness,  and  unable  to  resist,  in  inclement  weather 
(5),  or  withholding  from   children  or  weak   persons  withholding 
nourishment  and  clothing  suitable  to  the  condition  o{^^       ^ 
the  parent  or  custodier,  or  habitually  exposing  them  Exposing  to  coid. 
to  severe  cold,  confining  them  in  outhouses  in  winter, 
or  compelling  them  to  leave  shelter,  and  expose  them- 
selves to  severe  weather  without  nourishment  or  proper 


Douglas  and  Jas.  Irring,  H.C.,  July 
2d  ld66 ;  6  Irv.  265  and  2  S.L.R. 
181. 

1  Sam.  M*Laoh]an,  Not.  21st 
1881 ;  Bell's  Notes  86.  It  might 
not  be  safe  to  charge  such  ofFencea 
under  the  general  nomenjurii  *'ah< 
duction"  without  some  additional 
speoifioation. 

2  As  regards  abduction  of  Toters 
vide  17  and  18  Viot.  c.  102  §  5. 

8  See  the  opinions  of  the  Judges 


in  Bob.  Watt  and  Jas.  Kerr,  H.C., 
Not.  9th,  23d,  and  25th  1868;  1 
Couper  128  and  41  S.J.  91  and  6 
S.L.B.  185. 

4  WiU.  Fairweather  and  Ann 
Touiikg  or  Fairweather,  Perth, 
April  26th  1842 ;  1  Broun  809  and 
Bell's  Notes  82.— Geo.  Fay,  Glas- 
gow, Dec.  27th  1847 ;  Ark.  897. 

5  Peter  M'Manimy  and  Peter 
Higgans,  H.O.,  June  28th  1847; 
Ark.82L 
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EXPOSING  AND  DESERTraG  INFANTS. 


CSUSL  TBBAT- 
MBHT. 


AppreatioM. 


AOORAVATIOVS. 


PUVUmfBVT. 


clothing,  or  the  like  (1),  are  all  acts  which,  singly  or 
comhined,  have  been  held  criminal 

By  Statute  (2)  it  is  an  offence  for  a  master,  who 
has  a  duty  to  provide  food  or  clothing,  medical  aid  or 
lodging  for  an  apprentice,  to  refuse  or  neglect  such 
duty,  so  as  to  injure,  or  to  be  likely  to  injure^  health 
seriously  or  permanently. 

Such  offences  are  aggravated  where  the  person 
committing  them  is  the  natural  custodier  of  the  suf- 
ferer, or  where  severe  or  permanent  injury  has  been 
sustained,  or  the  mind  been  weakened  or  destroyed  (3). 

The  punishment  is  either  imprisonment  or  penal 
servitude  according  to  the  circumstances.  In  the 
statutory  case  of  apprentices,  the  offender  is  liable  to 
imprisonment  not  exceeding  six  months,  with  or  with- 
out hard  labour. 


EXPOSING  AND  DESERTING  INFANTS  OR 
PLACING  THEM  IN  DANGER. 

A  cxnrB,  THOUGH  To  exposo  and  desert  an  infant  is  an  offence,  though 
«K8u«7"^  no  evil  consequences  happen  (4).  Whatever  injuries 
ifdeathenmieit  happen  aggravate  the  offence,  and  if  death  ensue  tbis 
cddB^ormoMenwill  raiso  the  guilt  to  culpable  homicide  (5),  or  pos- 
sibly even  to  murder  (6).     It  is  criminal  wilfully  to 


1  Isabella  Lambert,  March  11th 
1889  ;  Bell's  Notes  81 — John  Cratr 
and  Mary  Bee  or  t>aw,  H.C.,  Not. 
8th  1839 ;  2  Swin.  449  and  Bell's 
Notes  81. — John  Robertson,  March 
15th  1841 ;  Bell's  Notes  82.— David 
and  Janet  Oemmell,  H.C.,  Jane 
5th  1841 ;  2  Swin.  552  and  Bell's 
Notes  82.— Case  of  Fairweather 
ntpra. — Catherine  MKJavin,  H.O., 
May  11th  1846;  Ark.  W.— Rob. 
Watt  and  Jas.  Kerr,  H.C.,  Nov.  9th, 
28d,  and  25th,  1868;  1  Couper  128 
and  41  S.  J.  91  and  6  S.L.R.  135. 


2  Act  38  and  89  Vict.  c.  86  §  6. 

8  Case  of  Fairweather  tupra, — 
John  M'Rae  and  Catherine  M'Rae, 
Glasgow,  Sept.  20th  1842 ;  1  Broun 
895  and  Bell's  Notes  82.— Case  of 
Fay  tupra» 

4  Hume  I  299.— Alison  1 162  and 
cases  of  Buchanan:  and  Craig 
there. 

6  Hume  i.  299  and  cases  of 
Graham :  and  Eilgour  there. — 
Alison  i.  162. 

6  Elisabeth  Kerr,  H.C.,  Dec 
24th  1860 ;  3  Irv.  645. 


DRUGGING  WITH  FELONIOUS  INTENT.  173 


place  a  child  in  a  situation  of  danger  to  its  life,  acbitouthotoh 

*  O  '  HO  INJITXT 

although    strictly   speaking   there   be    no    desertion,  '"p*- 

Where  a  mother  placed  her  child  in  a  basket  and  Piadnic  child  m 
sent  it  as  a  parcel  by  rail  without  informing  the  rail- 
way officials  that  there  was  a  child  in  it,  or  giving  the 
child  into  any  one's  charge,  the  Court  held  that  such 
au  act  was  punishable  (1). 

The  punishment  is  arbitrary.  Praismaar. 


DRUGGING  WITH  FELONIOUS  INTENT. 

The  administration  of  stupefying  drugs  though  not  Dauoonra. 
to  kill  or  facilitate  a  rape,  may  be  a  crime.     Where 
they  are  administered  so  as  to  stupefy  and  deprive  of 
consciousness,  though  there  be  no  further  intention  of 
evil,  or  no  damage  result,  this  of  itself  is  sufficient  to 
constitute  an  offence  unless  done  for  lawful  purposes. 
Wilfully  and  maliciously  or  culpably  and  recklessly 
administering  to  or  causing  to  be  taken  (or  inhaled) 
by  any  of  the  lieges,  any  stupefying  drug  (or  vapour), 
whereby  they  are  reduced  to  a  state  of  unconscious- 
"  ness  or  stupor,"  or  some  similar  statement,  would 
probably  be  held  a  relevant  charge.     No  case  has  as 
yet  occurred  in  which  the  act  stood  alone,  the  prose- 
cutor having  always  been  able  to  add  a  charge  of 
actual  injury  to  the  person,  or  of  intent,  such  as  intent  Generally  com- 
to  steal  the  property  of  the  person  stupefied  (2),  or  injury  or  a 
intent  to  prevent  "any  of  the  lieges  from  following  *^^ 
"their  lawful   basiness,   or  exercising  their  political 
"  rights  "  (3),  and  similar  charges.     To  a  certain  ex- 
tent these  cases  bear  out  the  relevancy  of  such  a 
charge  as  that  supposed,  the  injury  or  intent  being 
generally  alleged  as  aggravations,  preceded  by  "  espe- 


« 
it 

€t 
it 


1  Rachel  Gibson,  Glasgow,  Jaa.  riBO  Wright  or  Staart,  H.C.,  July 

8th  1845 ;  2  Broun  366.  14th  1829 ;  BeU's  Notes  22. 

a  Alison  i.  629.— Dayid  Wilson  S  Alex.  Mitchell,  Aberdeen,  April 

and  others,  Deo.  22d  1828 ;  BeU's  1888 ;  BeU's.  Notes  90. 
Notes  22.— John  Staart  and  Cath»- 
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PmrisHinwT. 


OPPRESSION  UNDER  COLOUR  OF  LAW. 

"  cially."  But  at  the  time  when  these  cases  occurred, 
the  word  "  especially "  was  sometimes  used  not  as 
heading  an  aggravation,  but  as  synonymous  with  "  par- 
"  ticularly,"  and  therefore  they  would  probably  not  be 
held  to  establish  such  a  charge  by  precedent  But  it 
seems  impossible  to  doubt  its  relevancy. 

The  punishment  is  either  imprisonment  or  penal 
servitude. 


0FPBS88IOV. 


Overt  act  miut 
be  oominitted. 


Oppreaaion 
generally 
diarged  aa 
aggraTation. 


OPPRESSION  UNDER  COLOUR  OF  LAW. 

Judges  or  other  officials  commit  crime  if  they  use 
their  office  to  oppress  the  lieges.  And  the  same  holds 
of  a  private  party  who,  under  colour  of  law,  uses 
oppressive  proceedings  (1).  Of  course  there  must  be 
acts  manifestly  indicating  intent  to  oppress,  in  order  to 
constitute  a  relevant  charge  (2.)  Such  prosecutions 
are  not  likely  to  occur  at  the  present  day,  except  in 
the  case  of  inferior  officers,  or  of  private  individuals 
falsely  pretending  to  have  l^al  authority.  And  in 
such  cases  the  oppressive  conduct,  under  colour  of  law, 
may  often  be  charged  as  an  aggravation  of  another 
offence,  for  the  oppression  generally  forms  only  an 
element  of  a  more  extended  charge.  For  example,  in 
one  case  assault  was  charged  as  aggravated  by  being 
committed  by  an  officer  of  the  law  upon  a  prisoner 
under  his  charge>  to  extort  a  confession  (3).  And 
in  another  case  the  charge  was  combined  with  one  of 
extortion — ^the  wickedly  and  feloniously  ''  obtaining 
"  of  goods  or  money  by  extortion  and  oppression 
of  the  lieges ;  more  particularly  the  wickedly  and 
feloniously  extorting  of  goods  from  the  lieges  without 


a 


tt 


1  Many  olfenoes  of  this  olan 
{MtrUke  of  the  charaoter  of  frauds 
but  aro  notiood  here,  aa  beiiig  truly 
peraonal  injuriea. 

a  Uume  i.  408,  409,  andOaaes  of 
Fife:  and  Kennedy  and  Nimmo 


thei«.— AiiBon  L  682,  688.— Alex. 
Waddell  and  others,  H.C.,  Jan. 
19th  1829 ;  BeU's  Notes  92. 

8  Alex.  Findlater  and  Jas  ICao- 
dougall,  Qlasgow,  Jan.  9th  1841 ;  2 
Swin.  527  and  Bell's  Notes  92. 
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legal  warrant,  and  under  colour  of  law,  by  instituting  QpraMwoK. 
or  threatening  prosecutions  for  alleged  offences,  to 
the  oppression  of  the  lieges  and  in  defraud  of  public 
justice"  (1). 

The  punishment  is  penal  servitude  or  imprison- ?"«««"». 
ment 


BKEACH  OF  CONTRACT  OF  SERVICE  TO  THE 
DANGER  OF  THE  LIEGES. 

Any  person   employed  by  those  who  have  charge  statdtobt 
of  supplying  a  place  with  gas  or  water,  wilfully  and 
maliciously  breaks  his  contract  of  service,  knowing,  or 
having  reasonable  cause  to  believe,  that  his  doing  so.  Desertion,  stop- 
either  alone  or  in  combination  with  others,  will  deprive  gas  supply, 
the  inhabitants  wholly  or  to  a  great  extent  of  their 
supply  of  gas  or  water,  commits  an  offence  (2).     Also  Desertion  cans- 

i_  -iir  n  J  V   •        1      i_        1  In«r  danger  to 

any  person  who  wilfully  and  mauciously  breaks  a  con-  persons  or  vain- 
tract  of  service,  knowing,  or  having  reasonable  cause  to 
believe,  that  the  probable  consequences  of  his  doing  so, 
either  alone  or  in  combination  with  others,  will  be  to 
endanger  human  life,  or  cause  serious  bodily  injury,  or 
to  expose  valuable  property,  whether  real  or  personal, 
to  destruction  or  serious  injury,  commits  an  offence  (3). 

The  punishment  is  a  fine  not  exceeding  £20,  orPuraHiaxT. 
imprisonment  not  exceeding  three  months,  with   or 
without  hard  labour. 


THREATS. 

Threats  to  murder,  or  do  serious  injury  to  person  orTBu^n. 
property,  or  to  accuse  of  crimes  or  immoral  offences,  are 
criminal.    Usually  there  is  an  additional  element  of  m-  SSSSSiied  by 
tention,  namely,  a  purpose  to  extort  money,  or  to***™** 

1  Oeo.  Jeffrey,  H.C.,  Jan.  22d      Nor.  6th  1849 ;  J.  Shaw  276. 
1840 ;  2  Swin.  479  and  BeU's  Notee  2  Act  88  and  89  Viot.,  o.  86,  §  4. 

92.— See  aLw  Oeo.  Kippen,  H.C.,  8  Act  88  and  89  Viot,  o.  86,  §  5. 


176  THREATa 

'^^^n.  compel  the  person  to  do,  or  abstain  from  doing,  some- 
thing. If  the  threat  be  of  a  very  serious  character, 
it  matters  not  whether  it  be  verbal  or  written.  Verbal 
threats  to  burn  a  man's  house,  or  to  put  him  to  death, 
or  to  accuse  him  of  a  crime,  if  so  done,  and  for  such  a 
purpose  as  reasonably  to  alarm,  are  punishable  (1). 
But  the  most  common  case  of  this  sort  is  that  of 
sending  threatening  letters,  whether  signed  or  un- 
signed (2).     The  crime  is  complete  when  the  letter 

Despatch  of  letter  is    despatched,    although    it    do    not   reach    the    ad- 

"°®"«  dressee  (3), 

No  defence  tbat  It  is  no  defence  that  the  demand  made  was  for 
something  justly  due,  no  one  being  entitled  to  concuss 

orthataccnaar  another  (4).     Further,  where  the  threat  is  to  accuse 

true.  of  crime,  it  is  not  a  defence  to  maintain  that  the  per- 

son was  truly  guilty,  the  question  whether  the  accusa- 
tion was  true  or  false  not  being  pertinent,  as  the  crime 
consists  in  attempting  to  enforce  a  demand  by  illegal 
means.  Therefore  the  prosecutor  need  not  disprove 
accusations  made  by  the  offender  (5)  nor  is  it  compe- 

QaetuonwheTe  tent  for  him  to  prove  their  truth  (6).      Whether  it 

threat  to  expose  ,,  ■.... 

immorauty.  would  be  criminal  to  write  to  a  person  who  is  living 
in  an  incorrect  manner,  threatening  him  with  exposure, 
for  the  purpose  of  extortion,  or  whether  in  such  a  case 

1  Hume  i.  1S5  and  cases  of  111  and  Swiuton's  Special  Beport. 
Somerville :  Grant :  Buchanan :  and  — See  also  Hume  i.  441,  case  of 
Hepburn  there. — Alison  i.  443, 444.  Jaffnj  in  Note  2,  where  it  was  held 
— More  ii.  404. — Jas.  Miller,  H.C.,  sufficient  that  the  accused  had  drop- 
NoY.  24th  1862  :  4  Irr.  288  (Lord  ped  the  letter  near  the  house  of  the 
Justice  Clerk  Inglis'  opinion).  person  to  whom  it  was  addressed, 

2  Hume  l  439  and  case  of  Fraser  and  although  the  threats  oontamed 
there. — i.  441  cases  of  Gray :  Gil-  in  it  were  not  directed  against  the 
Christ :  Edwards  :  and  Gemmell  person  to  whom  it  was  addressed, 
there. — Alison  i  576. — More  ii.  4  Alex.  F.  Crawford,  H.C.,  Jan. 
408.— John  Ledingham,  Aberdeen,  6th  and  Feb.  11th  1860 ;  J.  Shaw 
April  14th  1842  ;  1  Broun  254  (In-  809. 

dictment). — Chas.  Ross,  H.C.,  July  6  Alex.  F.  Crawford,  tupra. 

27th  1844;  2  Broun  271  (Indict-  6    M'Ewan     v.     Duncan      and 

ment.~Geo.    Smith,    H.C.,    Jan.  M'Lean,  B.C.,  July  12th  1854;  1 

26th  1846 ;  Ark.  4.  Irr.  520  and  26  8.  J.  572.     (In  the 

8  Thos.  Hunter  and  others,  H.C.,  Jurist  the  case  is  named  M'Ewan 

Jan.  8d  to  11th  1888 ;  BeU's  Notes  v.  Barty.) 
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proof  of  veritcLS  might  be  competent,  has  not  been  thbkatb. 
decided  (1).  In  principle  there  seems  no  distinction 
between  such  an  offence,  and  those  above  mentioned. 
The  difference  between  an  accusation  of  crime,  and  an 
accusation  of  immorality,  seems  unimportant,  as  it  is 
the  extortion  which  the  law  seeks  to  Oppress.  Society 
has  no  interest  to  screen  criminals  or  immoral  persons, 
but  it  has  a  duty  to  prevent  knaves  from  practising 
upon  the  fears  of  others,  for  gain  to  themselves. 

.  Threats  may  be  aggravated  by  various  circumstances,  aoo«avatioss. 
such  being  for  the  purpose  of  preventing  the  giving  of 
evidence,  or  in  revenge  for  evidence  or  information 
given  to  the  authorities  (2),  or  to  intimidate  electors  (3), 
or  masters,  or  workmen  (4).  Threatening  judges  or 
magistrates  ih  reference  to  their  official  conduct  is  also 
a  high  crime  (5). 

The  punishment   is  penal   servitude  or   imprison- punmokekt. 
ment. 

INTIMIDATION  OR  ANNOYANCE  TO 
PREVENT  LAWFUL  ACTS. 


it 


"Every  person  who,   with  a  view  to  compel  any  intimidation 
"  other  person  to  abstain  from  doing  or  to  do  any  act^"**^'^*^*'** 
"  which  such  other  person  has  a  legal  right  to  do  or 
"  abstain  from   doing,  wrongfully  and   without  legal 
authority, — 

1.   Uses  violence  to  or  intimidates  such  other  per- intimi.iation 
"  son  or  his  wife  or  children,  or  injures  his 
"  property ;  or, 

1  Alex.  F.  Crawford,  H.C.,  Jan.       and  is  more  convenient. 

6th  and  Feb.  lltb  1850 ;  J.  Shaw  4  The  Acts  6  Geo.  IV.,  o.  129, 

309    (Lord  Justice    Clerk    Hope's  22  Vict.  c.  84,  and  38  and  39  Vict., 

opinion).  c.  86,  refer  to  offences  of  this  sort 

2  Chas.  Ross,  H.C.,  July  27th  chiefly. 

1844  ;  2  Broun  271.  5  Act  1540,  o.  104.— Peter  Por- 

3  The  Act  17  and  18  Vict.  c.  102,  teous,  Mar.  12th  1832  ;  Bell's  Notes 
§  5,  makes  special  provisions  on  this  106  and  4  S.  J.  384  and  5  Deas  and 
subject,  but  the  common  law  is  Anderson  53. — Alex.  Carr,  Aber- 
amply  sufficient  to  meet  such  cases,  deen,  April  27th  1854 ;  l^Irv.  464. 
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FALSE  ACCUSATION. 


IKTIKIDATIOX  OE 
AMNOTANCB. 

Following. 
Hiding  tools,  &c. 


"  2.  Persistently  follows  such  other  person  about 
"  from  place  to  place  ;  or, 

"  3.  Hides  any  tools,  clothes,  or  other  property 
"  owned  or  used  by  such  other  person,  or  de- 
"  prives  him  of  or  hinders  him  in  the  use  ; 


(( 


or. 


Disorderly 
following. 


Watching  houae.       "  4.   Watches  or  besots  the  house  or  other  place 

"  where  such  other  person  resides,  or  works, 
"  or  carries  on  business,  or  happens  to  be,  or 
"  the  approach  to  such  house  or  place  ;  or,  . 
"  5.  Follows  such  other  person  with  two  or  more 
"other  persons  in  a  disorderly  manner  in  or 
"  through  any  street  or  road, 
"  is  liable  to  be  imprisoned  for  a  term  not  exceeding 
"  three  months,  with  or  without  hard  labour." 

But  it  is  provided  that  '"  Attending  at  or  near  the 
"  house  or  place  where  a  person  resides,  or  works,  or 
"  carries  on  business,  or  happens  to  be,  or  the  approach 
"  to  such  house  or  place,  in  order  merely  to  obtain  or 
"  communicate  information,  shall  not  be  deemed  a 
"  watching  or  besetting."  (1). 


Exception. 


False  agcttsa- 

TION. 

Mttlicioos  intent 
requisite. 

Slandering 
Judges. 


FALSE  ACCUSATION. 

False  accusation  is  criminal  if  there  be  such  malice 
as  plainly  indicates  an  intention  to  injure.  Indiscreet 
talking,  though  injurious,  cannot  be  made  the  ground 
of  a  criminal  charge.  It  is  criminal  to  defame  or  in- 
sult judges  in  reference  to  their  office,  as  by  charging 
them,  either  verbally  or  •  in  writing,  with  corruption, 
or  oppression,  or  breach  of  duty  (2).  But  in  the  case 
of  private  persons  a  very  serious  slander  is  requisite, 
unless  the  slander  be   so  committed,  and  with  such 


1  Act  88  and  89  Vict.,  c.  86,  §  7. 

2  Hume  i  841. — Alison  i.  575, 
and  dase  of  M'Millan  there.— Peter 
Forteous,  H.C.,  Mar.  12th  1882; 
BeU's  Notes  106  and  4  S.  J.  884 
and  5  Deas  and  Anderson  53. — 
Alex.  Can*,  Aberdeen,  April  27tli 


1854  ;  1  Ity.  464,  Alex.  Bobertson, 
H.C.,  March  14tli  1870 ;  1  Couper  404 
and  42  S.  J.  856  and  7  S.  L.  R.  434 
— See  also  Act  1540,  c.  104,  which, 
in  the  case  of  Porteous,  was  held 
not  to  be  in  desuetude. 
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accompaniments    as    to    constitute    a   breach   of  the  ^^^*  aocusa- 

peace  (1).     But  it  is  undoubtedly  criminal  to  raise  and  charge  of  crime 

circulate  against  another  a  charge  of  having  committed  a  aK»inBt  another. 

crime,  the  accused  knowing  the  falsehood  of  the  charge, 

and  acting  from  motives  of  malice  (2).   Where  the  charge 

is  made  for  purposes  of  extortion,  it  falls  under  the  head 

of  "threats."    The  most  malignant  form  of  this  oflfence  is  f^^^^^^^ 

the  making  a  false  criminal  charge  to  the  authorities,  »ttthorities. 

where  the  act  not  only  affects  feelings  and  reputation, 

but  tends  to  deprive  the  sufferer  of  his  liberty  and  to 

pervert  public  justice.      Two  such  cases  have  occurred 

in  recent  practice.     In  one  the  charge  was  "  wickedly 

''  and    feloniously   making    a   false    accusation    of  a 

"  criminal  offence  to  any  oflScer  of  police,   or  other 

'*  oflBcer  of  the  law,  against  any  of  the  lieges,  knowing 

"  it  to  be  false,"  the  purpose  to  extort  being  stated  as 

an   aggravation  (3).      In  the   other   the   charge   was, 

*'  The  wilfully,  wickedly,  and  feloniously  accusing  an 

"  innocent  person  to  the  public  prosecutor  or  other 

"  oflBcer  of  the  law,  as  being  guilty  of  a  heinous  crime, 

"  for  the   purpose  of  perverting  public  justice,  and 

*'  injuring  the  person  accused  in  feelings  and  reputa- 

"  tion  or  liberty,  the  accuser  well  knowing  the  fiilse- 

"  hood  of  the  accusation."     And  it  WBS  charged  as 

aggravating  the   crime,  first,   that  the  person  was  in 

consequence  committed  to  prison  and  charged  with  the 

offence  by  the  public  prosecutor ;  and  second,  that  the 

person  was  the  wife  of  the  accuser  (4).     In  both  of 

these  cases  objections  to  relevancy  were  unsuccessfully 

taken. 

The   punishment   is  penal   servitude   or  imprison- pouimimeht. 
ment. 

1  Hume  i.  84S,  844,  and  oases  of  prosecution. — i.  842,  and  oase  of 
Gordon  and  M'Caul  there.  Kennedy  there. 

2  Hume  i.  841,  and  cases  of  Oor-  3  Margaret  Gallooher  or  Boyle 
don :  Brown  :  Johnstone :  and  Bris-  and  others,  G-lasgow,  Oct.  6th  1859 ; 
bane    there,     which    were    cases  8  Irv.  440. 

where  the  charge  was  for  malicious  4  Elliot  Millar,  Jedburgh,  Sept. 

17th  1847  ;  Ark.  855. 
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MOBBING. 


Mob,  row  con- 
stituted. 


Distinction  be- 
tween mobbing 
•ndtreaaon. 


Mob  ho  wsxxd 

VUMBKB. 


Illkoal  coxbi- 

HATIOK. 


Legal  anembly 
taking  up  lUegBl 
purpose. 


Mobbing  (1)  consists  in  the  assembling  of  a  number 
of  people,  and  their  combining  against  order  and 
peace,  to  the  alarm  of  the  lieges.  Cases  of  mobbing 
generally  present  features  of  violence  and  criminality 
of  a  more  heinous  description  than  are  implied  in  this 
definition,  but  the  crime  is  complete  wherever  there 
are  concourse,  illegal  combination,  and  the  produc- 
tion of  alarm.  The  term  mobbing  is  not  used  in 
reference  to  combinations  to  defeat  the  national 
government,  or  to  accomplish  a  national  revolution, 
such  ofiences  falling  under  the  head  of  treason.  But 
every  political  riot  does  not  constitute  treason.  If  a 
commotion,  though  political,  be  merely  local  in  its 
origin  and  action,  and  not  part  of  a  general  insurrec- 
tion, it  may  be  properly  tried  as  mobbing  (2). 

First,  no  fixed  number  is  necessary  to  constitute  a 
mob  (3).  Whether  an  assemblage  is  a  mob  or  not, 
depends  more  upon  its  conduct  than  its  numbers. 
Under  the  Riot  Act  twelve  is  a  sufficient  number  (4). 

Second,  there  must  be  combination  for  an  illegal 
purpose  (5).  This  does  not  mean  that  the  coming 
together  must  have  been  illegal  from  the  first.  If  an 
assemblage  for  a  legal  purpose  proceed  to  violent  and 
tumultuous  conduct  (6),  or  if  a  concourse  of  people, 
who  have   been  called  upon  to  assist  officers  of  the 


1  Offences  of  this  class  are  gone- 
rally  chai^ged  as  "mobbing  and 
rioting." 

2  Hiime  L  418,  419.— Alison  i. 
518,  614,  616.— More  ii.  400. 

8  Hume  i.  416.— Alison  i  610. 

4  Act  1  Geo.  I.  c.  5. 

6  Hume  L  418.— Alison  i  613 — 


Daniel  Blair  and  others,  Perth, 
Sept.  18th  1868  ;  1  Couper  168  and 
41  S.  J.  2  and  6  S.  L.  R.  63. 

€  Hume  i.  418. — ^Alison  i.  513 — 
John  G.  Robertson  and  others, 
H.C.,  March  24th  and  25th  1842 ; 
1  Broun  152  (Lord  Justice-Clerk 
Hope's  charge,  pp.  192, 193). 
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law   in  their  duty,  proceed   to  acts  of  outrage   and '"-"^^^  co*""- 
violence,   mobbing  is  committed   (1).       But   on    the 


other  hand,  there  must  be  a  combination,  however  combination 
rapidly  or  casually  arismg.  A  sudden  affray  in  an 
assemblage  is  not  mobbing,  unless  it  continue  so  long, 
or  develop  itself  so  as  to  show  that  it  has  merged  into 
a  lawless  combination  (2).  But  if  the  conduct  of  an 
assembly  manifestly  indicates  a  confederacy  in  con- 
tempt of  the  public  peace,  though  tacitly  and  suddenly 
formed,  mobbing  is  committed  (3).  If  there  is  proof 
that  the  mob  are  acting  together  for  some  unlawful 
purpose,  the  crime  is  complete,  although  it  may  not 
be  possible  to  trace  what  the  purpose  was  (4).     It  is  no  defence  timt 

*  X       X  ^    /  assemblage  was 

no  defence  that  the  assemblage  was  for  the  purpose  of  ▼»n<}{c*«ng 
vindicating  a  public  right,  however  just,  such  as  a 
right  of  way.      If  a  private  individual  may  not  vindi- 
cate his  rights  by  force  or  intimidation,  much  less  can 
a  concourse  of  people  be  permitted  to  do  so  (5). 

Third,  the  mob  must  be  in  breach  of  the  peace,  and  alarm  o» 
to  the  fear  of  the  lieges  (6).     A  quiet  meeting,  how- 
ever criminal   its   purpose,   is  not  a  mob  (7).     But  Actual  violence 

r      r        f  \    /  not  necessary. 

where  the  assemblage  is  such  as  to  produce  reasonable 
alarm  for  the  safety  of  the  lieges  or  their  property,  it 
may  be  a  mob,  though  no  actual  violence  be  done  (8). 
If  "  a  crowd  collect  and  act  together,  with  intent  to 
"  oppose  the  entrance  of  a  Presbytery  into  a  Church 
"  where  duty  is  to  be  performed,  and  oppose  snch 
"  entrance    by   dense   numbers,   and    by  refusing   to 


1  Hume  i.  417,  and  case  of 
Munro  and  others  in  note  1. — Ali- 
son i.  511. 

2  Hume  i  418. 

8  Hume  i.  418. — Alison  i.  513. 

4  Michael  Hart  and  others,  H.C., 
Nov.  10th  1854  ;  1  Irv.  574  and  27 
8.  J.  2. 

6  Alison  i  511,  512,  and  cases  of 
M'Phie  and  others ;  and  Macdonald 
and  others  there. — ^Thos.  Wild  and 


others,  Jedburgh,  Sept.  14th  1854 ; 
1  Ity.  552  (Lord  Cowan's  charge). 

«  Hume  i.  416,  417,  419,  and 
cases  of  Paton  and  others  :  Barry : 
Grant  and  others :  Geddie  and 
others :  and  M'Grigor  and  Lowrie 
in  note  1.— Alison  i.  610,  511. — 
More  ii.  400. 

7  Hume  i.  417.~  Alison  i  511. — 
More  ii.  400. 

8  Hume  i  419,  420.— Alison  l 
517. 
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MOBBING. 


XATION. 


Guilt  OF 

UOBBIKA. 

All  responsible 
for  disorderly 
acts. 


iLwoAi  coMBi-  "  move,  thouffh  there  were  no  noise  or  other  acts,  that 
"  would  be  mobbing  and  rioting"  (J).  If  a  concourse 
unmistakably  indicate  purposes  of  violence,  they  are  a 
mob,  though  no  overt  act  of  violence  or  intimidation 
be  committed,  and  they  ultimately  disperse  of  their  own 
accord  (2). 

It  is  the  duty  of  a  good  citizen  not  to  encourage 
riotous  proceedings  by  his  presence.  Therefore  all  the 
merely  disorderly  acts  of  a  mob  are  chargeable  against 
every  one  who  was  in  it  (3).  If  a  mob  throw  stones 
it  is  not  necessary  to  prove  separately  against  each 
accused  that  he  did  so.  The  proof  that  he  was  one  of 
the  mob  is  enough.  What  presence  is  sufficient  to 
cause  a  person  to  be  held  a  member  of  a  mob,  is  a 
question  of  circumstances.  If  a  person,  on  observing 
a  crowd,  merely  go  to  see  what  is  going  on,  or  to 
inquire,  and  do  no  act  showing  that  he  joins  in  or 
approves  of  the  mob's  proceedings,  he  can  scarcely  be 
held  guilty,  unless  he  disobey  an  order  to  go  away, 
given  by  some  person  in  authority,  or  refuse  to  assist  to 
restore  order.  On  the  other  hand,  even  though  he 
remain  quiet,  continued  presence  after  he  has  seen 
that  the  assemblage  is  in  outrage  of  order,  may  infer 
guilt.  It  is  his  duty  in  such  circumstances  to  leave 
the  assemblage,  or,  if  he  remain,  to  use  his  influence 

Distinction        in  aid  of  order  (4).     Here,  however,  there  is  room  for 

where  assem-  j-    .•       j.*  t/»  t_    "l      i»  j        t_  t. 

biajce  icRftUy      a  distiuction.      it  a  mob  be  formed  where  a  number 

convened. 


What  conatitates 
presence. 


1  John  G.  Robertson  and  others, 
H.C.,  Mar.  24th  and  25th  1842 ;  1 
Broun  152  (Lord  Justice-Clerk 
Hope's  charge,  p.  192)  and  Bell's 
Notes  108. 

2  Hume  i.  420,  case  of  Fraser 
there. — Alison  1.  517. 

S  Hume  i.  423,  and  cases  of  Gil- 
kie  :  Gilchrist :  Robertson  :  and 
Buchanan  and  others  there. —  1. 
425. — Alison  i.  520,  521,  and  cases 
of  Murison  and  others  :  M 'Galium 
and  others  :  and  Kettle  and  others 


there.  —  Jas.  Cairns  and  others, 
H.C.,  Dec.  18th  1837 ;  1  Swin.  597 
and  Bell's  Notes  108. 

4  Hume  i.  423. — Alison  i.  519. — 
Jas.  Cairns  and  others,  H.C.,  Dec. 
18th  1837 ;  1  Swin.  697  and  Bell's 
Notes  108  (Lord  Justice-Clerk 
Boyle's  charge,  referring  to  Lord 
(Dockbum's  speech  when  Solicitor- 
General  in  the  case  of  the  Edin- 
burgh Rioters  in  1831). — See  Ali- 
son i.  520. 
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of  people    are   assembled  for  a  legal    purpose,   ai^d  ^oJ^jJJf 

especially  if  asaembled   in  a  particular  capacity — ^for 

example,  as  parishioners   to  witness  an    induction — 

mere  presence  cannot  infer  guilt  at  all.      One  who,  in 

such  a  case,  remains  quiet  and  takes  no  part,  is  not  a 

member  of  the  mob.     He  may  wait  in  the  hope  that 

order  may  be  restored,  and  the  business  be  proceeded 

with.      In  such   a  case,  those  only  can  be  convicted 

whose  presence  was  for  the  purpose  of  countenancing 

and  aiding   the  mob  (1).     But  even  in  such  a  case, 

mere  presence    may  become  a   participation,   if  the 

meeting  be  put  an  end  to,  by  a  magistrate  ordering 

those  assembled  to  disperse.    Any  person  who  remains  Presence  aft«r 

rx  T_  J  X    X  -J    xi_         •    •!  X     order  to  disperse 

after  such  an  order,  except  to  aid  the  civil  power  toimpUeeguiiL 
restore  peace,  is  guilty  (2). 

While  presence  alone  infers  guilt  of  the  disorderly  nagrant  acts 

«  1.1  ••!  xi_i*jJ  only  charjfeable 

acts  of  a  mob,  the  prmciple  cannot  be  laid  down  so  against  actiro 
broadly  where  the  acts  are  more  highly  criminal. 
But  everything  done,  if  in  direct  pursuance  of  the 
common  purpose,  is  held  to  be  the  act  of  every  mem- 
ber of  the  mob.  K  the  purpose  be  to  bum  a  house, 
or  to  commit  personal  violence,  regardless  of  the  con- 
sequences, every  one  who  is  actively  engaged  in  the 
violent  proceedings  is  guilty  of  the  fire-raising  or  the 
murder  (as  the  case  may  be),  though  the  match  be 
applied  or  the  &tal  blow  struck  by  one  individual  (3). 
But  where  there  are  such  serious  aggravations  aa 
these,  it  will  not  be. presumed  that  the  accused  knew 
that  such  heinous  crime  was  intended,  so  as  to  make 
his  presence  alone  sufficient  to  infer  guilt.  In  such 
a  case,  to  obtain  a  conviction  of  more  than  the  simple 

1  Samuel  M'Lachlan  aod  athera,  1  Broun  152  (Lord  Justice-Clerk 

May  4th  1831 ;  BeU's  Notes  108.—  Hope's  ohai^e). 
John   G.    Robertson   and   others,  3  Hume  i.  425. — Alison  i.  523, 

H.C.,  Mar.  24th  and  25th  1842 ;  1  524.  —  WUl.    Gibson    and   others, 

Brouxl  152  and  Bell's    Notes  109  H.C.,  Dec.  80th  1842 ;  1  Broun  485 

<Lord  Justice-Clerk  Hope's  charge).  and  Bell's  Notes  110. — Alex.  Orr 

1  John  G.  Bobertson.and  others,  and  others,  H.C.,  Nov.  10th  1856 ; 

H.C.,  March  24th  and  25th  1842 ;  2   Irv.    502    (Lord    Justice  Clerk 

Hope's  charge). 
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Guilt  of 

MOBBING. 


Member  of  mob 
committinfc  ft 
ninrder  or  theft. 


Individuals  eom- 
mittinf;  offences 
after  mob  dis- 
persed. 


Person  may  bo 
gailty  though 
not  present. 


crime  of  mobbing,  inferring  guilt  of  the  disorderiy  acts 
only,  the  prosecutor  must  prove  active  participation 
such  as  indicates  not  merely  that  the  accused  was 
there  as  a  rioter,  but  that  he  was  truly  aiding  and 
encouraging  the  actual  aggravated  outrage.  Hume 
expresses^it  thus,  "  all  are  guilty  of  the  fire-raising  or 
"  murder  who  have  been  anywise  active  or  zealous  in 
"  this  part  of  the  enterprise "  (1).  The  converse  is 
also  true.  The  whole  mob  are  not  responsible  for  a 
serious  crime  done  by  one  or  more  of  the  rioters,  if 
not  done  in  pursuance  of  the  common  object  (2).  If 
a  mob  be  assembled  for  a  disorderly  purpose  only, 
such  as  pulling  down  a  fence  or  preventing  an  induction, 
and  one  of  the  mob,  in  a  rage  at  interference  by  the 
police,  pull  out  a  knife  and  stab  a  constable,  this  is 
the  act  of  the  individual  alone.  Or  if  a  mob  enter 
premises  to  intimidate  workmen  or  masters,  and  mem- 
bers of  it,  unknown  to  the  others,  take  the  oppor- 
tunity to  commit  thefts,  the  theft  cannot  be  charged 
against  the  mob,  not  having  been  part  of  the  common 
design,  nor  truly  forming  a  part  of  the  execution  of 
it  (3).  In  the  same  way,  if,  after  the  intentions  of 
a  mob  have  been  fulfilled  or  prevented,  and  it  has 
dispersed  or  left  the  place,  persons  proceed  to  do 
criminal  acts  not  in  direct  pursuance  of  the  original 
design,  the  individuals  alone  are  guilty  of  these  (4). 

On  the  other  hand,  it  is  not  necessary  in  order  to 
infer  guilt  of  mobbing,  or  of  the  acts  done  by  a  mob, 
that  the  accused  should  have  been  present  at  the 
moment  when  a  particular  act  was  committed,  or  that 


1  Hume  i  425,  and  428,  429. 

2  ThoB.  Marshall  and  others, 
Perth,  Autumn  1824 ;  Alison  i 
524,  525.  The  Lord  Justice-Clerk 
Boyle  stated  his  adherence  to  the 
▼iew  he  expressed  in  this  case  in 
Jas.  Cairns  and  others,  H.C.,  Dec. 
18th  1837 ;  1  Swin.  597  and  Bell's 
Notes  109. 


8  Hume  i.  425,  428.— Alison  i. 
524,  525,  and  case  of  Marshall  there 
already  referred  to. 

4  John  G.  Robertson  and  others, 
H.C.,  Mar.  24th  and  25th  1842  ; 
1  Broun  152  (Lord  Justice-Clerk 
Hope's  charge,  pp.  196,  197)  and 
Bell's  Notes  109. 


\ 


MOBBING.  185 


he  should  have  been  personally  present  at  all.     The  ®^"*'  ®^ 

*^  ^  ,  MOBBING. 

rule  that  the  instigator  is  as  guilty  as  the  perpetrator, 

applies  with  special  force  to  the  case  of  mobbing  (1). 
In  the  ordinary  case  the   instigation    is    merely  to 
commit  a  single  act,  whereas  the  instigator  of  an  act 
of  mobbing  can  form  no  estimate  of  the  consequences 
which   may  result  from   it.     And   a   person  who  has  one  leaving  not 
been  actively  engaged  in  a  mob,  is  not  necessarily  free  of^^'done'*^* 
from    the   guilt   of  acts  done    in  pursuance  of  the**^*^*^*" 
common  purpose  after  he  has  left  it  (2).     If  a  rioter  PeraonB  arrested 

_  -111  11  11  1  encouraging  mob 

has  been  apprehended  and  the  mob  take  up  the  new  to  rescue, 
purpose  of  rescuing  him,  the  prisoner  may  be  guilty, 
art  and  part,  of  the   attempt  to  rescue  him,  if  he, 
by  his  conduct,  lead  to  or  encourage  it  (3). 

The  punishment  at  common   law  is   either  penal  puwiotmbwt  at 

*  ^  ^  ^  ^    ^  COUMOH  LAW. 

servitude  or  imprisonment.  Strictly  speaking  a  capital 
sentence  does  not  follow  on  a  charge  of  mobbing  at 
common  law.  Members  of  a  mob  may  be  charged 
with  murders  committed  by  the  mob,  but  the  murder 
is  set  forth  as  a  substantive  offence,  the  fact  that  it 
was  committed  as  part  of  an  act  of  mobbing,  being  one 
which  only  affects  the  mode  of  proof  of  accession  to 
the  murder. 

By  the   Riot  Act  (4),  as  amended  (6),   it  is  anRioTAcr. 
offence  punishable  by  penal  servitude  for  life  or  not 
less  than  fifteen  years,  or  by  imprisonment  for  not  more 
than  three  years,  for  an  unlawful  and  tumultuous  assem-  Tumultuous 

11  xii  i*.ii  •11  destruction  of 

blage  to  destroy,  or  begin  to  destroy,  any  recognised  place  buiidmgs. 
of  worship,  or  any  dwelling-house,  bam,  stable,  or  other 
outhouse  (6).    There  must  be  manifest  intent  to  destroy, 
independent  of  such  injury  as  is  committed  only  for 
the  purpose  of  getting  inside  the  building.     Breaking 

1  Hume  i.  421.— Alison  1.  618.  6  Act  7  WilL  IV.  and  1  Vict,  c 

2  James  NicoLson  and  John  91,  as  further  amended  by  the  penal 
Shearer,  Inverness,  April  15th  servitude  Act  20  and  21  Vict.  c.  3. 
1847  ;  Ark.  264.  «  The  Act  52  Geo.  III.  o.  130  ex- 

3  Case  of  Nicolson  and  Shearer,  tends  the  penalties  to  the  demolition 
tupra.  of  manufactories  and  warehouses 

4  Act  i.  Geo.  I.  o.  5.  and  colliery  machinery  and  works. 
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Persons  not  dla- 
perslng  within 
hour  of  procla- 
mation. 


»'"T  ^^-         doors  or  windows  from  without,  in  order  to  eflfect  an 
DtKtroyinff  from  entrance,  or  destroying  external  ornaments,  does  not 

within  or  de-         1.1..  ^      o  » 

moiishing  roof    fall  within  the  sanction  of  the  statute.     But  destruc- 

•ufflclent.  .  ,      ,  ... 

tion  of  any  part  of  the  building  from  within,  or  tearing 
down  slates  or  lead  from  the  roof,  falls  within  the  sta- 
tute (1).  Demolition  by  tearing  down  is  the  only 
mode  of  destruction  mentioned  by  the  Act,  and  accord- 
ingly to  bum  a  building,  or  blow  it  up,  does  not  con- 
stitute a  contravention  (2). 

The  Riot  Act  provides  that  if  twelve  or  more  per- 
sons who  are  unlawfully,  tumultuously  and  riotously 
assembled,  to  the  disturbance  of  the  peace,  remain  to- 
gether for  an  hour  after  proclamation  made  by  a  justice 
of  peace,  sheriff  or  under  sheriff  in  a  county,  or  by  a 
justice  of  peace,  or  mayor,  bailiff  or  other  head  ofl&cer, 
ordering  them  to  disperse,  they  shall  be  liable  to  penal 
servitude  for  life,  or  not  less  than  fifteen  years,  or  to 
imprisonment  not  exceeding  three  years  (3).  The  pro- 
clamation cannot  be  made  by  an  ordinary  constable  or 

tf?mS^^?(I!?irmi.P^^^*^®"^^^®^  (^)'  Further,  if  any  persons  by  force  and 
arms,  prevent  the  proclamation  from  being  made,  they 
are  liable  to  a  similar  punishment.  And  those  who 
know  that  the  proclamation  has  been  so  prevented, 
and  remain  riotously  assembled  for  an  hour  after  the 
time  when  it  was  prevented,  are  punishable  in  the 
same  manner. 

It  is  not  necessary  that  the  mob  have  proceeded  to 

actual  violence,  ^^y  overt  act  of  violcnce,  either  to  justify  the  reading  of 
the  proclamation,  or  to  bring  the  rioters  within  the 


tion. 


Not  neceBsarj 
mob  commit 


These  acts,  as  well  as  that  part  of 
the  Act  of  Geo.  I.  which  is  now  being 
referred  to,  are  not  of  much  value 
in  modem  practice,  as  the  abolition 
of  capital  punishment  for  such  of- 
fences removes  any  difference  which 
previously  existed  between  the 
powers  of  the  courts  of  justice  in 
Scotland  under  the  Statutes  and 
their  powers  of  common  law. 


1  Hume  i.  434  and  case  of  Dor- 
raohs  there. — Alison  i.  530. 

2  Hume  i.  434. — Alison  i.  530. 

8  The  punishment  was  death 
until  the  Act  was  amended  by  7 
Wm.  IV.  and  1  Vict,  c,  91,  which 
Act  was  amended  by  the  penal  ser- 
vitude Act  20  and  21  Vict.  c.  8. 

4  Hume  i.  435  and  case  of  Faimey 
and  others  there. 
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sanction  of  the  Act  after  the  lapse  of  an  hour  (1).    The  ^'^^  ^^- 
riotous  assemblage  is  sufficient     And  all  present  are  au  present  pre- 
presumed  to  hear  the  proclamation.     But  if  a  person  person  joining 
join  the  mob  after  the  proclamation,  he  does  not  incur  S^:i^„?~- 
the  high  penalty  of  the  Act,  unless  it  be  shown  that 
he  knew  that  proclamation  had  been  made  (2). 


RIOT  AND  BREACH  OF  PEACE. 

All  riotous  conduct  similar  to  the  proceedings  which  Riot asdbbkach 

OF  PSAUE 

constitute  mobbing,  but  in  which  concourse,  and  a  com- 
mon purpose,  or  either  of  them,  are  wanting,  fall  under  ^{JJ^^^*^^® 
the  denomination  of  "  Rioting  and  Breach  of  the  Peace,"  course  or  com- 

o  '    mon  purpose. 

or  "  Breach  of  the  Peace"  (3).    Riotous  and  disorderly  Riot  by  indi- 
conduct  by  one  or  more  individuals  is  matter  of  daily 
prosecution  in  police  courts  (4).     Breach  of  the  peace  Breach  of  peace, 
may  be  committed  without  any  violence.     Challenging  ChaUenge. 
a  person  to  fight  (5),  or  persistently  behaving  in  a  dis- 
orderly manner  in  a  church  or  at  a  public  meeting,  are  Disorderly  con- 

1  1  4.    1  /  .V  TTTi  11     duct  at  meeting, 

breaches  of  the  peace  (b).      Where  a  person  repeatedly  o-  in  church, 

and  wilfully  left  a  church  in  a  noisy  manner,  annoying 

the  minister  and  congregation,  a  verdict  finding  him 

guilty  of  breach  of  the  peace,  but  negativing  malice, 

was  sustained  (7).     Breach  of  the  peace  may  be  com- J^^*^'*^**® 

mitted  in  a  private  house  or  in  private  premises  (8). 


1  Hume  i.  485.— Alison  i.  633. 

2  Hume  i.  436.— Alison  i.  634. 

3  John  M'Cabe  and  others,  Glas- 
gow, Jan.  12th  1838  ;  2  Swin.  20.— 
See  also  Michael  Currie  and  others, 
H.C.,  Dec.  9th  1864 ;  4  Irv.  678, 
(Lord  Neaves'  opinion.) 

4  See  the  case  of  Durriu  and  Stew- 
art V.  Mackay,  H.C.,  March  14th 
1869 ;  3  Irv.  341  and  31  S.J.  394. 
— Alison  is  scarcely  correct  in  say- 
ing that  the  term  ''Rioting"  is 
peculiarly  applicable  to  the  out- 
rageous behaviour  of  a  single  in- 
dividual.—Alison  i.  610. 

6  Hume  L  442  —Alison  i.  579, 


680. — Jas.  M'Eechnio,  June  18th 
and  July  14th  1832 ;  Bell's  Notes 
HI  and  4  S.  J.  692.— In  this  case 
the  question  whether  posting  a 
person  as  a  coward  for  refusing  to 
fight  a  duel  was  a  breach  of  the 
peace,  was  raised,  but  not  expressly 
decided. 

€  Sleigh  and  Bussell  v.  Mozey, 
B.C.,  June  12th  1860 ;  J.  Shaw  369. 

7  Dougal  v.  Dykes,  H.C.,  Nov. 
18th  1861 ;  4  Irv.  101  and  34  S.  J. 
29. 

8  Matthews  and  Rodden  y.  Lin- 
ton, H.C.,  Feb.  27th  1860 ;  8  Irv. 
570. 
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OF  PBACK. 


RioTAKDBB»ACHgu(;}j  a^ts  8X6  sometimes  charged  as  "  violently  invad- 
ing  the  houses  of  the  lieges"  (1).  Indeed,  many 
offences  which  are  prosecuted  under  other  names,  are 
breaches  of  the  peace.  All  acts  of  assault,  including 
duelling  (2),  and  even  acts  of  mere  stealth,  such  as 
attempting  to  pick  pockets,  may  be  prosecuted  as 
breaches  of  the  peace  (3).  Insulting  language  with- 
out any  violence,  or  gesture  of  attack,  or  protracted 
annoyance,  is  not  breach  of  the  peace  (4). 

The  punishment  is  rarely  extended  beyond  fine  or 
imprisonment. 


Dnelling. 


Attemptinfr  to 
pick  pockets. 

Insnltlng  lan- 
guage. 


Punishment 


NIGHT  POACHING. 


Dbfinttion  of 

TERMS. 

Definition  of 
night. 


Doflnltlon  of 
game. 


Poaching. 


The  law  against  night  poaching  is  statutory  (5). 
Night,  under  the  Act,  begins  with  the  expiry  of  the 
first  hour  after  sunset,  and  ends  at  the  beginning  of 
the  last  hour  before  sunrise.  "  Game"  includes  hares, 
pheasants,  patridges,  grouse,  heath  or  moor  game,  black 
game,  and  bustards  (6). 

I.   Any  person  who  shall  "  by  night  unlawfully  take 

^rfiLndwit^*"*  "  ^^  destroy  any  game  or  rabbits  in  any  land  whether 

t«£n*™^"\'**'    '  open  or  enclosed,"  or  "  enter,   or  be  in  any  land, 

"  whether  open  or  enclosed,  with  any  gun,  net,  engine, 

or  other  instrument,  for  the  purpose  of  taking  or 

destroying  game,"  shall,  upon  conviction  before  two 

Justices  or  before  the  Sheriff  (7)  be  corpmitted  for  a 

period  not  exceeding  three  months,  with  hard  labour, 

and  shall,  at  the  end  of  the  imprisonment,  find  caution. 


Ist  offence. 


€< 


<t 


1  Alison  i.  633,  634,  and  cases  of 
Watson  and  others ;  and  Turner 
and  others  there. 

2  Jas.  B.  Bum  and  others,  H.C., 
Jan.  6th  1842 ;  1  Broun  1  and  BeU's 
Notes  112. 

3  Jackson  v.  Linton,  H.C.,  Feb. 
27th  1860  :  3  Irv.  563. 

4  Galbraith  v.  Muirhead,  H.C., 
Nov.  17th  1856  ;  2  Irv.  620  and  29 


S.J.  16. — See  also  Buist  v.  Linton, 
H.C.,  Nov.  20th  1866 ;  38  S.J.  47 
and  1  S.L.K.  35. 

6  Acts  9  Geo.  IV.  c  69.-7  and  8 
Vict.  c.  29. 

6  Act  9  Geo.  IV.  c.  69,  §  12,  and 
§  13,  incorporated  with  7  and  8 
6  Vict.  c.  29. 

7  Act  9  Geo.:  IV.,  c.  69  §  10. 
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himself  in  £10,  and  two  sureties  of  £5,  for  a  year,  pqachiwq. 
failing  which,  he  shall   be   kept  at  hard   labour  till 
caution  is  found,  or  till  the  expiry  of  six  months  ad- 
ditional.    On  a  second  conviction,  he  shall  be  com- 3d  offence, 
mitted  for  a  period  not  exceeding  six  months,  with 
hard  labour,  and  thereafter  find  caution,  himself  in 
£20,  and  two  sureties  of  £10,  or  one  of  £20,  for  two 
years,  failing  which,  he  shall  be  kept  at  hard  labour 
till  caution  is  found,  or  till  the  expiry  of  one  year 
additional      On  conviction  of  a  third   offence  before  sd  offence, 
the  Court  of  Justiciary  (1),  he  shall  be  liable  to  penal 
servitude  for   from  five  to  seven  years,  or  to  be  im- 
prisoned with  hard  labour  for  any  period  not  exceeding 
two  years  (2). 

At  one  time  this  section  was  dealt  with  as  if  the  section  seta  forth 
taking  and  destroying,  and  the  entering  or  being  upon 
land  for  that  purpose,  were  distinct  offences  (3).     But 
it  has  been  decided  that  it  describes  only  one  offence 
which  may  be  committed  in  two  different  ways  (4). 
The  being  on  land  with  instruments  applies  not  only  to  one  of  seremi 
the  person  who  has  the  instrument,  but  to  those  who 
are  with  him,  and  are  participant  in  his  purpose  (5). 
The  offence  of  unlawfully  taking  or  destroying  game  or  Taking  jcame  or 
rabbits  by  night,  has  been  extended  to  any  one  doing 
so  "  on  any  public  road,  highway,  or  path,  or  on  the 
"  sides  thereof,  or  at  the  openings,  outlets,  or  gates 
"  from  any  such  land  into  any  such  public  road,  high- 
"  way  or  path"  (6).    But  being  on  a  road  with  instru- 


1  Act  9  Geo.  lY.  c  69,  §  11. 

2  Penal  servitude  is  substituted 
for  transportation  by  20  and  21 
Vict.  c.  S,  S  2,  as  amended  by  27 
and  28  Vict.  c.  47,  §  2. 

S  Jones  and  M*£wan  v  Mitchell, 
H.C.,  De<v  23d  1863;  1  Irv.  38 
and  26  S.J.  146  (Lord  Justice  Clerk 
Hope's  opinion).  —  See  also  Geo. 
Duncan,  H.C.,  Dec.  2lBt  1852;  1 
Irr.  130. 


4  Geo.  Duncan,  H.C.,  Feb.  29th 
1864  ;  4  Irv.  474  and  36  S.  J.  404. 

6  Andrew  Granger,  Perth,  Sept. 
17th  1863  ;  4  Irv.  432  and  36  S.  J.  3. 
This  case  overrules  that  of  Geo. 
Binnieand  Rob.  Orrock,  H.C.,  Mar. 
15th  1827  ;  Syme  177,  whoh  was  a 
prosecution  under  the  older  statute, 
57  Geo.  III.  c.  90. 

6  Act  7  and  8  Vict.  c.  29,  §  1. 
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Poaching. 


Assault  bt 

POACUBR. 


_ment8  for  the  purpose  of  taking  game  is  not  made 
criminal  (1). 

II.  If  .any  person  offending  in  any  of  the  manners 
above  described,  assault  or  offer  violence  with  "  gun, 
"  cross-bow,  fire-arms,  bludgeon,  stick,  club,  or  any 
"  other  offensive  weapon  whatever,"  toward  any  person 
authorised  to  apprehend  him,  he  is  liable,  whether  his 
offence  be  a  first,  second,  or  third,  to  penal  servitude 
for  from  five  to  seven  years,  or  to  imprisonment  and 

Poacher  pursued  hard  labour  uot  cxcecding  two  years  (2).  This  enact- 
land.  ^'^  mant  applies  although  the  accused  was  not  appre- 
hended on  the  spot,  but  was  pursued  beyond  the  lands 
stones  oflTensiYe  whore  the  poachiug  offence  was  committed  (3).  Stones 
weapons.  picked   up   upou   the  ground   are   offensive   weapons 

within  the  meaning  of  the  Act  (4). 

III.  "If  any  persons,  to  the  number  of  three  or 
"  more  together,  shall,  by  night,  unlawfully  enter  or 
"be  in  any  land,  whether  open  or  enclosed,  for  the 
'*  purpose  of  taking  or  destroying  game  or  rabbits ;  any 
"  of  such  persons  being  armed  with  any  gun,  cross-bow, 
"  fire-arms,  bludgeon,  or  any  other  offensive  weapon," 
they  are  liable  to  penal  servitude  for  not  more  than 
fourteen,  or  less  than  five  years,  or  to  imprisonment 
with  hard  labour  not  exceeding  three  years  (5).     This 

Thi^  offence  not  offeuco  is  uot  extended  by  the  more  recent  enactment 

committed  on  .  ■'  , 

i-oad.  to  persons  being  on  a  road  or  path  (6).     It  is  not 


Offk^cb'iit 
8kvkrai,  per- 
SONS. 


1  John  Bums  and  others,  Perth, 
April  23d  ^1863  ;  4  Irv.  437  and  36 
S.J.  184.  (This  was  a  case  of  an 
attempt  to  connect  the  Act  of  Vic- 
toria with  another  section  of  the 
Act  of  Geo.  lY.,  but  the  objection 
which  was  sustained  there,  would 
apply  on  the  same  principle  to  a 
charge  of  being  on  a  road  armed 
with  instruments  for  the  purpose  of 
taking  or  destroying  game. 

2  Act  9  Geo.  TV.  c.  69,  §  2,  and  Act 
7  and  8  Vict.  o.  29,  §  1,  referring 
thereto,  as  modified  by  20  and  21 


Vict.  0.  3,  §  2,  and  27  and  28  Vict. 
o.  47,  §  2. 

3  John  Little,  Dumfries,  April 
1830 ;  Alison,  i.  554,  and  Lord 
Wood's  indictments. 

4  John  M'Nab  and  others,  H.C., 
Mar.  14th  145  ;  2  Broun  413: 

6  Act  9  Geo.  IV.  c.  69,  §  9,  modi- 
fied as  regards  punishment  by  20 
and  21  Vict.  o.  3,  §  2,  and  27  and  28 
Vict,  c  47;  §  2. 

6  John  Bums  and  others,  Perth, 
April  23d  1863 ;  4  Lrv.  437  and  36 
S.  J.  184. 
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necessary  that  all  be  armed,  the  statute  saying,  "  any  JJTverIl 
"  of  such  persons  being  armed."  (1)  ?^ 


BT 
SEVERAL  PKK- 


I0U8  COS- 
VICTIOS. 


The   term  "unlawfully  enter  or  be  in  any  land/'T^^MUNLAw- 

«/  ••/  '      FULLY. 

is  applicable  to  the  tenant  of  the  land,  both  as  regards 
offences  by  an  individual,   and   offences   by  three  or  case  of  tenant 
more  persons  together  (2) 

A  previous  conviction  under  either  statute  may  be  prkv 
used  as  aggravating  an  offence  under  the  other  (3). 

BREACH  OR  NEGLECT  OF  DUTY. 

Any    flagrant    neglect    of    duty    by    judges    and  by  officials. 
magistrates  or  other  oflBcials,  or  refusal  to  execute  duty, 
or  encouragement  by  magistrates  of  offences  against 
the  peace  or  the  like,  are  punishable  at  common  law (4). 
Even  recently  such   offences   have    been    prosecuted,  persons  in  puwic 
For   example,   before   the   passing  of  the  Post-Office^  ^** 
Statutes,  "  wilful  neglect  of  duty  and  violation  of  the 
"  trust  and  duty  of  his  office,  as  a  public  officer  in  the 
"  course  of  his  employment  as  such,"  was  held  a  rele- 
vant charge  in  the  case  of  a  letter-carrier  accused  of 
detaining  letters  (5).     And  later  still  a  similar  charge 
was  sustained  against  a  post-office  official  for  absent- 
ing himself  from  the  post-office  at  which  it  was  his 
duty  to  give  personal  attendance  (6).     A  charge   of 
neglect  and  violation  of  duty  by  an  excise  officer  has 

1  Thos.    Limerick  and  others,       several  other  persons  in  contraven- 
Glasgow,  Jan.  3d.  1844  ;  2  Broun  1.       tion  of  §  9.) 

(The  charge  to  the  jury  in  this  case  3  Kinnear  and  Brymner  v.  White, 

implied  that  if   the  two  persons  H.C.,  May  25th  1868 ;    1  Couper 

unarmed  .were  together  with  the  56  and  40  S.  J.  435,  and  5  S.  L.  B. 

armed  person  with  intent,  that  they  538. 

were  guilty  of  the  offence), — See  4  Hume  i.  410,  411,  and  cases  of 

also  observation  by  Lord  Deas  in  the  Magistrates  of  Lanark :   Bell 

Andrew  Granger,  Perth,  Sept.  17th  and  Bannatyne  :  Anderson  :  Hony- 

1863 ;  4  Irv.  432  and  36  S.  J.  3.  man :  and  Stewart  there.— Alison 

2  Smith  V.  Young,  B.C.,  March  i.  634,  635. 

8th  1856 ;  2  Irv.  402  and  28  S.  J.  6  Donald  Smith,  H.C.,  June  4th 

838.  (This  case  related  to  an  offence  1827;  Shaw  193  and  Syme  185.— 

by  one  individual   only,  but  the  See  Alison  i.  635. 

principle  is  plainly  applicable  to  6  Henry  F.  Adie,  H.C.,  July  24th 

the  tenant  being  on  the  land  with  1843 ;  I  Broun  601. 
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necessary. 

Br  PKRSONS  IN 
CHARGE  OF 
VBHICLES  OB 
VE&SSU. 

Farious  driring. 


Br  o>TiciAL8.  q\qq  ijg^Q  sustained  (1).  It  is  not  necessary  that  any 
piib5cM"mJen2tii\J^^  ^  ^^^  public  service  should  result  from  the 
neglect  or  violation  of  duty  (2). 

Driving  vehicles  or  riding  horses  furiously  in  a 
public  place  to  the  danger  of  the  lieges  is  punishable. 
If  a  steam  vessel  were  propelled  at  a  high  speed  with- 
in a  harbour  crowded  with  shippmg,  or  if  the  masters 
of  two  steam  vessels  were  to  race  to  the  danger  of 
their  own  passengers  and  of  other  shipping,  such'acts 
injuTy  resulting  would  be  punishablc  (3)      OflTences  of  this  sort  are  of 

is  an  aggravsr  ,  ,     , 

tion.  course  more  heinous  where  inj ury  results  to  the  lieges  (4). 

But  although  acts  of  rashness  such  as.  those  above 
described  are  punishable  even  where  no  accident  fol- 
lows, they  are  only  held  to  be  so  because  of  their 
manifest  wilfulness,  and  of  the  general  danger  caused 
by  such  wanton  proceedings  in  a  public  place  or  with 
a  public  conveyance.  In  other  cases  of  rashness  or 
neglect  of  duty,  such  as  riding  or  driving  on  the 
wrong  side  of  the  road,  or  steering  carelessly,  or  failing 
to  keep  a  good  look-out  at  sea,  or  careless  management 
of  machinery  or  the  like,  the  act  itself  does  not  con- 
stitute a  relevant  point  of  dittay,  even  although  it  be 
averred  that  it  was  to  the  danger  of  the  lives  of  the 
lieges.  In  all  such  cases  there  must  have  been  a  re- 
sulting injury  to   constitute  a  good  criminal  charge. 

Charge  of  danjrer  Thus   "Culpable  Ncfflect   of  Duty  bv  a  foreman   of 

to  life  held  Irre-   „  .         ,  ,^  i         j    • 

levant  "  brushers  or  any  other  person  employed  m  or  m  con- 

"  nection  with  a  coalpit,  whereby  any  of  the  lieges  are 
"  put  in  danger  of  their  lives  or  persons "  was  held 

Injury  and  dan-  irrelevant  (5).     But  such   a   charge   is   competent   if 

1  Chas.   MacuUocli,    Nov.    10th       latter  case  occur  on  p.  439.) 
1828 ;  Bell's  Notes  106. 

2  Case  of  Adie,  supra. 

3  See  observations  by  Lord  Justice 
Clerk  Hope  in  David  Smith  and 
Will.  M'Neill,  Glasgow,  May  6th 
1842 ;  1  Broun  240,  and  in  Thos. 
Henderson  and  others,  H.C.,  Aug. 
29th  and  30th  1850 ;  J.  Shaw  394. 
(The  observations  referred  to  in  this 


ger  rvlerant. 


4  Hume  i.  192,  case  of  Bartholo- 
mew and  others  in  note  2. — Alison 
i.  627.— John  Orr,  Jan.  8th  1840 ; 
BeU's  Notes  76. 

6  Thos.  Simpson,  Ayr,  April  8th 
1864 ;  4  Irv.  490  and  36  S.  J.  555. 
— See  also  Rob.  Young,  H.C.,  May 
20th  1839 ;  2  Swin.  376  and  Bell's 
Notes  76. 
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coupled  with  a  charge  of  iniury,  e,q.,  "  whereby  there  btpemorsw 
**  is  occasioned  iniury  to  the  person  and  danger  to  the  vbhiolebor 
"  life  of  any  of  the  lieges  (1). 


By  statute  (2)  if  a  master,  seaman  or  apprentice  of  statutory  niic» 
a  British  ship,  by  "  wilful  breach  of  duty,  or  by  neglect 
"  of  duty,  or  by  reason  of  drunkenness,  does  any  act  tend- 
"ing  to  the  immediate  loss,  destruction  or  damage  of 
"  such  ship,  or  who  by  wilful  breach  of  duty  or  by 
"  neglect  of  duty,  or  by  reason  of  drunkenness,  refuses 
"  or  omits  to  do  any  lawful  act  proper  and  requisite  to 
"  be  done  by  him  for  preserving  such  ship  from  im- 
"  mediate  loss,  destruction  or  serious  damage,  or  for 
"  preserving  any  person  belonging  to,  or  on  board  such 
"  ship,  from  immediate  danger  to  life  or  limb,"  com- 
mits a  misdemeanor  (3). 

Again,  by  statute  (4)  sending  anyunseaworthy  ship  to  sailing  unaea- 
sea,  to  the  danger  of  life,  unless  the  sender  exonerate  ^^    ^ 
himself  by  proof  of  due  care,  or  non-culpable  ignorance, 
or  of  necessity,  is  a  misdemeanor  (5). 

Lastly,   the   culpable   use   of  fire-arms   falls  to  be  R^cklmsusbof 

...  .         .  .       riRK-ABM8. 

noticed.  Firing  into  a  house  to  intimidate  the  resi- Firing  into  houw 
dents  (6),  or  out  of  wanton  recklessness  (7),  are 
indictable  offences,  though  no  one  was  in  the  room 
which  was  fired  into.  If  any  one  who  happened  to 
be  in  the  room,  unknown  to  the  accused,  received 
injuries,  that  would  be  an  aggravation.     There  are  be-  CareieMnes*. 

1  Thos.  Houston  and  Jas.  Ewing,  .    2  Act  17  and  18  Vict.  0.  104  § 

Glasgow,    April    23d    1847;    Ark.  i239. 

252.  (Indictment),— Alex.  Dickson,  3  Will.  Cardno,  H.C,  Feb.  20tli 

Jedburgh,  Sept.  16th  1847;  Ark.  1054;    1  Irv.    366.— John  :  Martin 

352.     (Indictment).— Jas.   Finney,  H.C,  July  22d  1858  ;  3  Irv.  177. 

H.C.,  Feb.   14th  1848;  Ark.   432.  4  Act  34  and  35  Vict.  c.  110  § 

(Indictment). — John  Drysdale  and  11. 

others,   H.C,    March  13th  1848 ;  6  Hugh  Watt,   H.C,  July  23d 

Ark.    440.      (Indictment).— Thos.  1878 ;  2  Couper  482  and  10  S.  L.  R. 

Henderson  and  others,  H.C,  Aug.  653. 

29th  and  30th  1850  ;  J.  Shaw  894.  6  Rob.   Sprot  and  others,       i 

(Indictment).— John  Latto,  H.C,  May  2d  1844 ;  2  Broun  179. 

Nov.  9th  1857 ;  2  Irv.  732.  (Indict-  7  David  Smith  and  Will.  M*Nei^ 

ment).  -Glasgow,  May  5th  1842;  1  Broui 

240  and  Bell's  Notes  76. 

N 
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RKCKLES8  USB  OF  sides  manv  cases  of  culpable  and  reckless  discharsfe  of 
fire-arms  where  there   is   no  intention  to   injure   or 

alarm,  but  only  a  thoughtless  disregard  of  the  safety  of 

others  (1). 
PusisBicxNT.  The  punishment  is  penal  servitude,  imprisonment, 

or  fine. 

1  Temple   Aimealey,  Dec.  27th  1842  ;  1  Broun  214  and  BelFs  Notes 

1881 ;     Beira   Notes   76.  —  David  76.  —  Philip    Turner    and    Poter 

Johnstone  and  Will.   MlCune  or  Rennie,  Inverary,  Sept.  22d  1853 ; 

M'Queen,     Dumfries,     April     7th  1  Irv.  284. 


■p 


■^^^J^ 
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IRREGULAR    MARRIAGE. 

The  unauthorised  celebration  of  marriage  is  not  an  statutory 
offence   at   common  law  (1).      But  by  statute  if  any 


OFFENCE. 


1     .1  •    •   X  i?       T-  •  X  i»    •         Celebrating  mar- 

person,  whether  a  minister  ot  reugion  or  not,  performs  ^age  without 

-  .  1  banns  or  certlfl- 

the  marriage  ceremony  *'  contrary  to  the  established  cate  of  banna. 
"  order  of  the  kirk," — ^that  is,  without  banns  having 
been  proclaimed  or  a  certificate  of  banns  presented  to 
him — ^he  is  liable  to  banishment  from  Scotland  under 
pain  of  death  if  he  return  (2).  Also,  if  any  person,  not^n®  not  a  minis- 
being  a  minister  of  religion  duly  vested  in  his  office, 
celebrate  a  marriage,  he  is  liable  to  the  same  punish- 
ment (3).     This  does  not  imply  that  he  pretends  to  Pretence  of  being 

m  .    .  .  minister  not 

be   a  minister.      Falsely  assuming  the  character  of  aes««ntiai. 

clergyman,    and    performing    clerical    functions    is    a 

crime  at  common  law  (4),  and  falls  under  falsehood, 

fraud,  and  wilful  imposition.     But  although  he  does  u»e  of  religious 

■*•  ,  ^  ceremonial 

not  pretend   to  be,  and  is  known  by  the  parties  not  sufficient. 
to   be,  a  clergyman,  still,  if  he   assume    ministerial    . 
functions,  and  celebrate  a  marriage,  he  is  liable  to  the 
penalty.     To  what  extent  the  assumption  must  go,  is 
a  question  depending  upon  circumstances  (5).     And  JSthSg"dSne  of 
no    ceremonial,    such    as    the    mere    witnessing    ofJiJSiJter* 
exchange  of  consent  by  a  magistrate  falls  within  the 


1  John  Ballantyne,  H.C.,  Mar. 
14th  1859  ;  3  Irv.  352  and  Appen- 
dix i.  p.  667,  and  31  S.  J.  887.— 
Alison  i.  547  contra, 

2  Act  1661,  c.  84.— Hume  i.  465, 
466,  and  cases  of  Duguid:  Muir: 
WyUie  and  Strang :  Craighead : 
and  Wilson  there. — ^Alison  i.  546. 

3  Act  1661,  c.  34,  as  amended  by 
4  and  5  Will.  IV.  o.  2& 


4  Hume  i  467i  and  case  of 
Craighead  there.  —  John  Ballan- 
tyne, H.C.,  Mar.  14th  1859;  8 
Irv.  352  (Lord  Justice-Clerk  Inglis' 
opinion,  p.  378)  and  31  a  J.  387 
(do.,  p.  391). 

6  John  Ballantyne,  H.C.,  Mar. 
14th  1859;  3  Irv,  852  (Lord  Jus 
tioe-Clerk  Inglis'  opinion,  p.  878), 
and  81  S.  J.  387  (do.,  p.  391). 
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BIGAMY. 


Statutory 

or  FENCE. 


Act,  unless  there  be  some  religious  ceremony  such  as 
offering  up  prayer,  or  pronouncing  a  benediction  (1). 


Statotobt  asd 
common  law 

OFFENCE. 


Irrboularitt 
in  either 

MARRIAQB. 

Banns  not  pro 
claimed. 


BIGAMY. 

Bigamy,  or  the  contracting  of  a  second  marriage  by 
a  person  during  the  life  of  his  or  her  spouse,  is  a 
crime  by  statute  (2),  and  at  common  law  (3). 

Where  either  marriage  was  celebrated  in  facie 
ecclesice,  it  is  not  the  less  bigamy  because  banns  were 
not  proclaimed.  Where  the  clergyman  deponed  that, 
at  the  second  marriage,  a  certificate  of  the  names  had 
been  given  to  the  session-clerk  for  proclamation,  and 
that  he  mistook  it  for  a  certificate  of  proclamation,  the 
informality  was  held  not  to  make  the  second  marriage 
incomplete  (4).  Again,  where  it  was  objected  that 
the  prosecutor  had  failed  to  prove  the  first  marriage, 
as  he  had  not  proved  that  banns  had  been  proclaimed, 
although  the  marriage  was  performed  by  a  clergyman, 
it  was  laid  down  by  Lord  Justice-Clerk  Hope,  *'  with 
"  the  full  concurrence  of  Lord  Mackenzie  :" — First, 
that  the  words,  "  lawfully  married  by"  (in  the  libel), 
meant  only  tliat  the  ceremony  was  regularly  performed 
by  the  clergyman  ;  second,  that  the  husband  whose 
duty  it  was  to  make  every  arrangement  for  the  mar- 
riage, was  not  entitled  to  state  the  objection  that  he 
had  omitted  anything  on  the  performance  of  which  by 
him  the  wife  was  entitled  to  rely ;  third,  that  the 
presumption  in  law,  as  to  the  celebration  of  the 
ceremony  by  the  legal  officer — the  clergyman — was, 
that  all  requisites  had  been  complied  with ;  and 
fourth,  that  even  if  proclamation  had  been  omitted  in 
the  first  marriage,  still  the  crime  of  bigamy  was  com- 


1  Hume  i.  4(15,  and  case  of  Lyon 
in  note  1. — Alison  i.  545,  and  case 
of  Nicolfion  there. —  More  ii.  417. 

2  Act  1551,  c.  19.— The  statute 
treat«  it  as  perjury,  but  it  is  now 


usually  prosecuted  at  common  law. 

3  Hume  i.  459.— Alison  i.  536. 

4  John  M'Lean,  Perth,  Oct.  3d 
1836 ;  1  Swin.  278  and  BeU's  Notes 
112. 
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plete  (1).    Neither  marriage  need  be  regular  (2).     But  irbioulabitt 
it  has    not   been   decided   whether  a  marriage   con- marriage. 


stituted  only  by  habit   and  repute,  or  promise  suftse- 1«  habit  and  re- 

•'       •'  1  '^°*®  °^  promise 

quente  copula,  can  be  libelled  to  constitute  bigamy  (3).  ^^^'^^^' 
Perhaps,  if  the  cohabitation  was  long  continued,  and 
of  universal  reputation,  this  might  be  enough  (4),  but 
the  difficulty  would  be  the  libelling  of  the  place  and 
manner  of  the  marriage.  An  objection  to  a  libel  for 
want  of  these  particulars  was  sustained.  Possibly  a 
written  acknowledgment  would  be  sufficient  (5). 

The  first  marriage  must  have  been  between  parties  first  marriaor 

1  n    11  •.!       1  Ar%\  1     •.  i     1  1  MUST  BB  LEGAL 

lawfully  entitled  to  marry  (6;,  and  it  must  have  beenAHDauBBiaTmo. 
subsisting  at  the  time  of  the   second   marriage.     A 
decree  of  divorce  of  prior  date  to  the  second  marriage  Dirorcc. 
is  a  good  defence  (7),  but  it  is  no  defence  that  pro- 
ceedings are   in   progress,  unless  a  decree  have  been 
pronounced  (8).     A  decree   is  a  good  defence,  even  Decree  of  dworce 

,  ,  a  defence, 

though  it  be  afterwards  set  aside,  unless  this  be  done  though  after- 
on  the  ground  that  it  was  obtained  corruptly  (9).      it 
the  accused  can  prove  that  he  had  reasonable  grounds  Ground  to  be- 
for  believing  that  the  other  spouse  was  dead  at  the  a  defence, 
time    of    the    second    marriage    he    cannot  be    con- 
victed flO).      Whether  impotency  of  the  other  spouse  is  impotency 

JT  ./  X     ^        Q^  »poQ8e  a  de- 

may  be   relevantly  averred  to  prove   the  non-subsist-  fence? 


1  Duncan  Macdonald,  Glasgow, 
Dec.  2l6t  1841 ;  Lord  Justice-Clerk 
Hope's  MSS. 

2  Will.  Brown,  H.C.,  Dec.  24th 
1846  ;  Ark.  205  (1st  marriage  irre- 
gular)— ^Will.  Sbarpe  or  Macfie, 
H.C.,  July  10th  1843  ;  1  Broun  568 
and  BeU's  Notes  112  (2d  marriage 
irregular).  ~-  Septimus  Thorbum, 
Glasgow,  Jan.  4th  1844 ;  2  Broun 
4  (2d  marriage  irregular). — Jas. 
Purves,  H.C.,  Nov.  20th  1848 ;  J. 
Shaw  124  (2nd  marriage  irregular, 
but  followed  up  by  regular  cere- 
mony).— Abraham  Langley,  H.C. 
June  9th  1862 ;  4  Irv.  190  and  34 
S.  J.  541  (both  marriages  irregu- 


lar). — Hume  i.  469,  460  contra. — 
Alison  i.  536,  537  contra. 

3  John  Armstrong,  H.C,  July 
15th  1844;  2  Broun  251.— Abra- 
ham  Langley,  H.C,  June  9th  1862 ; 
4  Irv.  190  and  34  S.  J.  541. 

4  Hume  i.  461.— Alison  i.  587. 

6  John  Braid  aliaa  Baird,  H.C, 
Feb.  24th  1823  ;  Shaw  98. 

6  Hume  i.  461.— Alison  537,  638. 

7  Hume  i.  461. — Alison  i.  538. 

8  Alison  i.  539,  and  case  of  Hen- 
derson there. — More  ii.  416. 

9  Hume  i.  461.— Alison  i.  538. 

10  Hume  i.  461.— Alison  i.  539.— 
More  ii.  415. — Norman  Maodonald, 
Glasgow,  May  5th  1842 ;  1  Broun 
238. 
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INCEST. 


RIAOE  NEED  NOT 
BB  LBOAL. 


First  MABBiAOK  ence   of    the    first  marriaee,   has  not    yet   been  de- 

MIIST  BB  LEGAL  .   ,       ,     /     v 

AND  8UBSI8TINO.     01(16(1    (1). 

SEco^Hx.-  The  second  marriage,  if  formaUy  celebrated,  need 

not  be  otherwise  legal.  It  is  not  a  marriage,  but  is 
an  illegal  connection,  on  a  criminal  pretence  of 
marriage,  and  is  not  aflTected  by  the  fact  that  it  is 
otherwise  vicious,  as,  for  example,  by  being  in- 
cestuous (2). 

The  punishment  is  generally  imprisonment,  but  in 
aggravated  cases  penal  servitude  is  inflicted. 


PUNISBKKNT. 


Natubb  of 

OKFEKGB. 


Parties  murt 
hBTo  known 
relationship. 


Forbidden 

DEGREES. 


INCEST. 

Incest  is  the  crime  of  carnal  intercourse  between 
near  relations.  There  must  have  been  actual  connec- 
tion ;  mere  attempt  is  not  sufficient  (3).  But  attempt 
to  commit  incest  is  itself  a  crime  (4).  The  relation- 
ship must  have  been  known  to  the  parties ;  but  this 
will  be  presumed  in  the  absence  of  counter-proof  (o). 

The  general  rules  are  those  of  the  eighteenth  chap- 
ter of  Leviticus  (6).  The  following  are  undoubtedly 
forbidden  degrees  (7) : — 

Parent  and  child.  • 

Step-parent  and  step-child. 

Parent-in-law  and  child-in-law. 

Grandparents  and  grandchildren  (8). 


1  Hume  i.  461,  referring  to  p. 
466.  See  Fraser  i  79.— More  ii. 
415.— Will.  Masterton,  H.C.,  Jan. 
16th  1837  ;  1  Swin.  427  and  Bell's 
Notes  113.  (Informations  were 
ordered,  and  the  Crown  ultimately 
declined  to  press  for  a  decision,  and 
paid  the  expenses  of  the  accused. 
That  this  was  the  result  of  the 
case  is  stated  on  the  authority  of 
the  accused's  counsel). 

2  Hume  i  462.— Alison  i.  639.— 
More  ii.  416. 

S  Hume  i.  452— Alison  i.  566. 
4   Jas.    Simpson,     H.O.,    June 


18th  1870;  1  Couper  437  —  Jas. 
Russell,  Glasgrow,  Dec.  30th  1869 ; 
1  Couper  441  note— Neil  M'Coll, 
Stirling,  April  20th  1874 ;  2  Couper 
538  and  1  Rettie  22. 

6  Hume  i.  452. — Alison  i.  666. — 
More  ii.  414. 

6  Act  1567,  c.  14,  16.— Hume  i. 
446,  447. 

7  Hume  i.  448,  449.— Alison  l 
662  to  564. 

8  This  extends  by  construction 
to  all  ascendants  and  descendants 
in  the  direct  line. — See  Frasor  L 
70. 
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Husbaad  and  OTanddaughter  of  his  wife.    Wife  and  forbiddes 

^  °  DEQRBB8. 

grandson  of  her  husband.  

Brother  and  sister. 

Half-brother  and  half-sister. 

Uncle  and  niece  (1).     Aunt  and  nephew  (2). 

Nephew  and  uncle's  wife.  Niece  and  aunt's  hus- 
band. 

Man  and  brother's  wife.  Whether  this  rule  applies 
to  a  brother's  widow  is  a  more  difficult  question  (3), 
In  one  early  case  it  was  held  to  be  incest  (4). 

Woman  and  sister's  husband  (5). 

Wife  and  husband's  brother's  or  sister's  son.  Hus- 
band and  wife's  brothers  or  sister's  daughter  (6). 

The  following  cases  have  also  occurred  in  practice : — 

Widower  and   daughter  of  wife's  brother  in  half-  * 
blood  (7). 

Husband  and  sister  of  wife's  mother  (8). 

Intercourse  between  a  man  and  two  sisters^  or  ainterconnewith 
woman  and  two  brothers,  without  marriage^  was  tor- two  brothen. 
merly  held  incestuous ;  but  this  would  certainly  not 
be  held   now   (9).     Bastards   cannot  commit  incest,  No  incest  in  ca^e 

-  .,  ^^    ^      ,  ,  «  ,,  11®'  bastard  except 

unless  it  be  where  the  mother  of  a  male  bastard  have  ▼*«»  mother, 
intercourse  with  him,  she  being  the  only  person  whose 
relationship  is  recognised  in  law,  but  even  this  has 
never  been  decided  (10). 


1  Jeaa  Stewart  and  John  Wal- 
lace, jun.,  Perth,  Oct.  11th  1845 
and  H.C.,  Nov.  24th  1845  ;  2  Broon 
£44. 

3  This  extends  by  conatruction  to 
grand-uncles  and  grand-aunts. — 
See  Fraser  L  71. 

3  Deuter(«u>my  zzv.  5.  —  See 
Fraser  L  72. 

4  Hume  L  449,  aod  case  of 
Irvine  thera. 

5  Hume  i.  449,  450.— John 
Oman,  InvenieBs,  April  14th  1855 ; 
2  Irv.  146  and  27  S.  J.  368.— See 
iUso  More  ii.  413. 

6  Leviticus  xviii  ver.  14.  — 
Hume  L  450. — As  in  other  cases, 


construction  extends  this  to  the 
grandchildren  of  the  spouse's 
brother  or  sister. — See  Fnuier  i. 
75.— In  one  case,  oonnection  be- 
tween a  husband  and  his  wife's 
niece  was  only  held  relevant  to 
infer  an  arbitrary  punishment.  See 
Hume  i.  450,  case  of  Beatson  there. 

7  Hume  i.  450,  case  of  Blair  there. 

8  Hume  i.  450,  case  of  Grouriay 
there. 

9  See  Hume  i.  451,  and  cases  of 
Sinclair :  Imbrie:  Knox:  M'Gregor: 
and  Paterson  there. 

10  Hume  i.  452. — ^Alison  i.  565. — 
More  ii.  414. 


\ 
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SODOMY-BESTIALITY. 

The  punishment  is  death,  but  it  is  the  practice  to 
restrict  the  pains  of  law,  and  thie  penalty  usually  in- 
flicted is  penal  servitude  for  life. 


SODOMY. 

soDoicr.  Unnatural  connection  between  males  is  punishable 

^ppjj^*®*^^  not  only  as  regards  the  assailant,  but  also  aa  regards 

the   other  party,   if  consenting   (1).     The  oflFence  is 

capital,  but  it  is  the  practice  to  restrict  the  pains  of 

law. 

Attempting  to  commit  the   act  is  punishable  by 

penal  servitude  or  imprisonment  (2). 


PcirisinnNT. 


ArrsxpT. 


Bestiality. 


Attempt. 


BESTIALITY. 

Connection  with  inferior  animals  is  a  capital 
crime  (3),  but  it  is  the  practice  to  restrict  the  pains 
of  law.     Attempts  are  also  punishable  arbitrarily  (4). 


INDECENT  PRACTICES. 
LiwD.iKDBcxirr,      The  term  "  Lewd,  Indecent,  and   Libidinous  Prac- 

AHD  LIBIDINOUS  , 

PRACTICES.  "  tices  "  is  applied  to  filthy  conduct  towards  children, 
committed  to  gratify  lewdness,  and  tending  to  corrupt 
the  morals  of  the  young,  though  there  be  no  assault, 
strictly  speaking  (5).  Sometimes,  and  particularly  in 
the  case  of  boys,  the  word  "abominable"  is  added. 
As  regards  females,  exposure  of  person  before  young 
girls,  or  improper  handling  of  them,  are  instances  of 


1  Hume  i.  469,  aud  caso  of  Swan 
and  Little  there. — Alison  i.  566. 

2  Will.  Simpson  and  Balph 
Dods,  H.C.,  Deo.  29th  1845;  2 
Broun  671. 

3  Hume  i.  469,  470,  and  cases  of 
Mitchell :  Love  :  Weir  :  Fothering- 
ham :  and  Robertson  there.  —Ali- 
son i.  566,  567. 


4  Hume  i.  470,  case  of  Oliphant 
there. — Alison  i.  567. — John  Pot- 
tinger,  H.C.,  Nov.  23d  1835;  1 
Swin.  5  and  Bell's  Notes  2. — Jas. 
M'Givem,  H.C.,  May  16th  1845 ;  2 
Broim  444. 

6  Hume  i  809,  310.— Alison,  i. 
225,226. 
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tt 


this  ofitence  (1\     Where  the  villainy  has  reached  the^"^-"«^»^*^'^' 

V    •/  ^  ^       ^  ^  AKD  LIBIDIKOL8 

point  of  inducing  children  to  commit  indecencies,  the  ra^<yricKa. 
charge  generally  takes  the  form  of  "  Seducing  and  f^lJ^chfng"*^ 
*'  debauching  the  minds   of  girls   under  the   age   of  ^*^*''®°- 
"  puberty  (  or  /  young  boys ')  to  lewd,  indecent,  and 

libidinous  practices,  and  using  lewd,  indecent,  and 

libidinous  behaviour  toward  them  '*  (2). 
In  the  case  of  females,  charges  of  .this  sort  where  Female  most  be 

\i  1*      1  1  under  puberty. 

there  is  no  assault,  are  not  generally  Applicable  to 
girls  above  twelve  years  of  age  (3).  But  it  is  thought 
that  a  case  might  occur  in  which  a  man  taking 
advantaffe  of  a  person  known  to  him  to  be  weak  in  caae  of  person  of 

°  ^  111111  weak  intellect. 

intellect,  though  above  puberty,  would  .be  .  held  as 
guilty  as  if  his  victim  were  younger  (4),  in  accordance 
with  the  rule  by  which  rape  is  committed  iu  the  case 
of  a  female  of  weak  intellect,  although  her  physical 
resistance  is  not  so  great  as  would  be  necessary  to  con- 
stitute that  crime  in  the  ordinary  case  (5).     In  th^Pw^eriynotthe 

^  ^    ^  limit  111  the  cuae 

case  of  boys,  there  are  obvious  reasons  why  mereo^n^aiea. 
puberty  should  not  be  made  the  limit  of  a  charge  of 
this  sort  (6).  .  No  consent  on  the  boy's,  part  can  alter 
the  estimate  to  be  formed  of  such  wickedness  as  may 
be  included  in.ofifences  of  this  kind,  and  where  the 
boy  is  old  enough  to  consent,  the  result  may  be,  that 
instead  of  there .  being  no  offence,  as  in  the  case  of 
females,  the  act  becomes,  a  crime  in  both  parties.   . 

1  The  cases  of  the  latter  descrip-  4  See  Rob.  Philip,  H.C.,  Not.  2d 

tion,  or  of  both  combined,  which  1855  ;    2  Inr.   243  (Lord  Jasticc- 

have  occurred    are   unfortunately  Clerk     Hope's  '  observations    and 

too  numerous,  so  much  so  that  to  char^).  The  principal  objection  in 

quote  them  would  occupy  too  much  lihis  case,  was  that  the.libel  gave  no 

space.   That  the  former  descriptioh  notice  of  any  special  circumstances, 

of  conduct,  though  seldom  occurr-  6  Hugh  M^Nnmara,'  H.C.,  July 

ing  alone,  is  of  itself  relevant  to  in-  24th  1848 ;  Ark.  .521.— Will.  Clarl^ 

fer  punishment  is  undoubted.     See  Perth,  .April  1 2th  1866;  5  Irv.  77 

Mackenzie  and  others  v,   Whyte,  and  37  S.  J.  417*   ■ 

H.C.,  Nov.  14th  1864;  4  Irv.  570  6  And.  Lyall,  Perth,  April  26th 

and  37  S.  J.  68  (Lord  Justice  Clerk  1853  ;  1.  Irv.  218,  and  observation 

Inglis'  opinion).  on  this  case  by  Lord  Justice-Clerk 

.    8  Malcolm    1^'Lean,    July  17th  Hope  in  the  case  of  Bob.  Philip, 

1838 ;  BeU's  Notes  86.  H.C.,  Nov.  2d  1855  ;  2  Irv.  243.— 

3   Rob.  Philip,  H.C.,  Nov.   2d  See  aJso  David  Brown,  H.C,  July 

1855 ;  2  Irv.  243  and  28  S.  J.  1.  15th  1844 ;  2  Broun  261. 
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Ikdkcent 
bkhaviour. 


Exposnre  of 
person. 


(( 


« 


AOQRAYATIOSr. 


Teacher  abusing 
pnpiL 


Infecting  with 
disease. 

Is  it  aggrayatlon 
that  act  done  be- 
fore other 
children. 


All  shamelessly  indecent  conduct  is  criminal  "  In- 
decent Exposure  "  is  not  in  itself  a  point  of  dittay  (1). 
Such  offences  are  usually  described  in  some  such  form 
as  "  feloniously  and  publicly  exposing  the  private  parts 
"  of  the  body  in  a  shameless  and  indecent  manner"  (2). 
And  the  question  whether  the  acts  done  constitute  the 
offence,  depends  on  two  elements — the  impropriety  itself, 
and  its  effect  on  the  person  to  whom  the  exposure  is 
made.  Where,  a  complaint  set  forth  only  that  at  a  certain 
place  the  accused  did  "  wickedly  and  feloniously  expose 
"  their  persons  in  an  indecent  and  unbecoming  manner, 
"  and  did  take  off  their  clothes  and  expose  themselves 
...  in  a  state  of  nudity,  to  the  annoyance  of  the 
lieges,"  without  stating  what  individuals  were  an- 
noyed, or  how  the  lieges  were  annoyed,  or  that  the 
place  was  public,  it  was  held  irrelevant  (3). 

Besides  the  aggravation  of  previous  conviction,  of- 
fences of  this  sort  may  be  aggravated  by  the  position 
of  the  parties,  as,  for  example,  the  offender  being  the 
teacher  of  the  victim  (4).  And  probably  any  similar 
situation  of  trust,  such  as  the  case  of  a  servant  hav- 
ing the  charge  of  children  in  the  absence  of  their 
parents  or  the  like,  would  be  held  to  constitute  an 
aggravation.  It  is  also  an  aggravation  that  venereal 
disease  is  communicated  to  the  child  (5).  The  ques- 
tion has  not  been  decided,  whether  it  aggravates 
an  indecent  offence,  that  it  is  perpetrated  in  the 
presence  of  other  children  than  the  child  abused  (6). 


1  Mackenzie  ».  Whyte,  H.C., 
Nov.  14th  1864 ;  4  Irv.  570  and  37 
S.  J.  68. 

2  Geo.  Smyth,  July  20tli  1819 ; 
Shaw  2.  —  Geo.  Thomson  or 
Walker,  Feb.  28th  1831;  BeU'a 
Notes  86. 

3  Mackenzie  v.  White,  H.C.',  Nov. 
14th  1864 ;  4  Irv.  570  and  37  S.  J. 
68. 

4  David  Brown,  H.C.,  July  15th 
1844 ;  2  Broun  261. 

6  Jas.  Mack,  Glasgow,  Dec.  22d 


1858  ;  8  Irv.  310.  (In  this  case  the 
aggravation  was  held  irrelevantly 
laid,  there  being  no  statement  of  it 
in  the  major,  but  no  doubt  wa^ 
thrown  upon  the  competency  of 
charging  such  a  fact  as  an  aggrava- 
tion, and  to  do  Gft>  is  matter  of  fre- 
quent practice. 

6  Alex.  Low,  Perth,  Oct.  11th 
1858 ;  3  Irv.  185  and  31  S.  J.  31.— 
See  also  Rob.  Philip,  H.C.,  Nov. 
2d  1855  ;  2  Irv.  243.— John  M'Que, 
Glasgow,  Dec.  27th,  1865 ;  1  S.L.B. 
97. 
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It  is  diflScult  to  see  how  this  could  be  charged  as  an  AooBAVATioy. 
aggravation.  And  there  is  no  necessity  for  it,  as  it  is 
easy  where  such  shamelessly  indecent  conduct  has  been 
committed  in  abusing  one  child,  as  to  injure  the  morals 
of  other  children  present,  to  charge  this  either  as  shame- 
less exposure,  or  as  an  act  tending  to  debauch  the 
minds  of  children. 

The  punishment   is  either  imprisonment  or  penal  PmnsHnNT. 
servitude. 


DEALING  IN  OBSCENE  WORKS. 
To  publish,  circulate,  or  expose  for  sale  any  obscene  PraLmnniG,  cir- 

*^,  '  *  •'  CCLATIKG,  OR 

work  devised  and  intended  to  corrupt  the  morals  of  the«3^«Mni<»'o» 
community,  and  to  create  inordinate  and  lustful  desires, 
is  an  offence  (1),  the  punishment  being  penal  servi- 
tude or  imprisonment. 


BLASPHEMOUS  OFFENCES. 


Spoken  blas- 

PHJUIY. 


It  is  not  usual  now  to  prosecute  for  spoken  blas- 
phemy, except  summarily  as  a  breach  of  public  order. 
But  it  cannot  be  doubted  that  any  deliberate  and 
flagrantly  blasphemous  conduct  would  still  be  considered 
a  proper  subject  for  trial  in  the  higher  Courts.  The 
only  cases  which  have  occurred  in  later  times  havePOT"«H»o 
been  charges  of  publishing  or  exposing  for  sale  bias-  works. 
phemous  works,  intended  to  asperse,  vilify,  ridicule,  and 
bring  into  contempt  the  Holy  Scriptures  or  the  Chris- 
tian Religion  (2). 

1  Henry  Robmson,  H.C.,  Ju^  reference  to  Hume  l  573.  It  should 
24th  and  Not.  9th  1843 ;  1  Broun  he  572).~Tho8.  Paterson,  H.C., 
590  and  643.  Nov.   8th  1843;    1  Broun    629.— 

2  Hume  i  571,  cases  of  Sheets :  Henry  Robinson,  H.C.,  July  24th 
Marshall  and  Wright :  and  Affleck  and  Not.  9th  1843 ;  1  Broun  590 
in  note  b.— Alison  i.  643,  644  (On  p.  and  643. 

644  Sir  Archibald  Alison  gives  a 
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PROFANITY. 

**    The  punishmo^t  of  blasphemy  is  imprisonment  or 
fine,  or  both  (1.) 


Pbofawitt. 
Coning. 

Breach  of 
Sabbath. 


Disturbing 
vorshl 


Sometlinefl 
charged  as 
breach  of 
peace. 


PROFANITY. 

Profanity  by  cursing  and  sWea:ring  is  never  prose- 
cuted now,  except  as  part  of  such  disorderly  conduct  as 
is  punished  as  a  police  offence.  Profanity  by  breaking 
the  Sabbath  day  is  seldom  made  the  subject  of  prose- 
cution (2),  and  it  has  been  declared  to  be  a  charge 
which  it  would  require  a  very  strong  case  to  justify  (3), 
But  the  law  against  profanity  by  keeping  open  shop 
on  Sunday  is  still  in  force  (4),  and  profane  conduct  by 
disturbing  public  worship  or  those  assembled  for  public 
worship,  is  punishable  as  profanity  (5).  Sometimes, 
though  this  term  is  not  used,  similar  offences  are  tried. 
In  one  case  the  charge  was  breach  of  the  peace,  aggra- 
vated by  its  being  committed  wilfully  and  maliciously 
on  the  Sabbath  day  in  a  church  in  presence  of  the 
minister  and  congregation,  and  during  divine  worship. 
And  a  verdict  affirming  this  charge,  with  the  exception 
of  the  malice,  was  sustained.  The  accused  had  re- 
peatedly gone  to  church,  and  after  the  services  had 
begun,  risen  from .  his  seat,  and  walked  out  in  a  noisy 
and  irrevereiJt  manner,  to  the  disturbance  and  annoy- 
ance of  the  minister  and  congregation,  and  to  the  in- 
terruption of  their  devotions  (6).     A  similar  charge 


1  Act  6  Geo'.  I V.  c.  47i  as  amended 
by  7  Will.  IV.  and  1  Vict.,  c.  6.  . 

2  Hume  i.  573,  574. 

3  Prentice  and  Newbigging  v. 
Bathgate,  H.C.,  June  19th  1848 ;  1 
Broun  561. 

4  Bute  and  Thomson  or  Bute  v. 
More,  H.C.,  Nov.  24th  •1870 ;  1 
Couper  495  and  43  S.J.  65  and  8 
S.L.R.  200. 

6  Hume  i.  572,  578,  and  cases  of 
Forbes  and  Reid :  Pyrie :  and  Black 


there.  —  Hugh  Fraser,  Inverness, 
Sept.  19th  1839 ;  2  Swin.  436  and 
Bell's  Notes  139.  By  Act  1587, 
0.  27,  such  conduct  is  punishable 
with  escheat  of  moveablos  without 
-prejudice  to  a  higher  punishment  if 
great  violence  be  shown.  A  prose- 
cution under  this  statute  has  token 
place  in  modem  times.  Case  of 
Fraser  supra. 

6  Dougall  V.  Dykes,  H.C.,  Nov. 
18th  1861 ;  4  Irv.  101  and  34  S.J.  29. 
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was  libelled  as  a  bre^Lch  of  the  peace,  the  accused,  p*o'amtt. 

who  was  under  suspension  from  church  privileges, 
having  thurst  himself  into  a  seat  at  th'e  communion 
table,  refused  to  withdraw,,  and  forcibly  seized  and 
attempted  to  partake  of  the  communion  cup  (1). 

The  punishment  of  profanity  would  probably  not  pukishmext. 
be  extended  beyond  fine  ot  imprisonment 

GAMBLING  AN'D  BETTING  OFFENCES. 


The  statutes  against  gambling-houses  do  not  apply  keepixo  gamisg 
to  Scotland  (2).     But  it  is  an  oflfence  at  common  law 
to   open    and   keep   open    a   common  ganiing-house, 
where    games    of   chance    are    commonly   played    for 
money,  and  for  profit  to  the  keeper  of  the  house  (3). 

The  punishment  is  arbitrary.'  punishment. 

Persons  using  premises  for  betting  purposes  or  per-  bbttixg-housks. 
mitting  others  so  to  use  their  premises,  may  be 
imprisoned  for  a  period  not  exceeding  six  months, 
with  or  without  labour  (4).  Such  persons  or  those  Receiving  money 
acting  for  them,  receiving  money  or  other  valu- 
able thing  as  deposits  on  bets  on  horse-races,  and  other 
sports,  or  giving  on  receipt  of  sudi  money  or  valuable 
thing  an  acknowledgment  note,  security,  t)r  draft, 
entitling  the  person  receiving  it  to  payment  of  money 
or  any  valuable  thing  on  a  betting  contingency,  may 
be  imprisoned  for  a  period  not  exceeding  three  months, 
with  or  without  hard  labour  (.5) 

Placarding    or    advertising    premises    for    betting  Advertising 
or  to  induce  persons  to  come  to  a  house  for  betting  **"  "*^"  ^***° 
purposes    or    inviting    persons   to   a    house   for    such 
purposes,    is    an    offence,    punishable    by    imprison- 

1  Hugh  Fraser,  Inverness,  Sept.  H.C.,  May  21st  1838  ;    2  Swin.  128 
19th  1839 ;  2  Swin.  436  and  Bell's  and  236  and  Bell's  Notes  114. 
Notes  139.                                  ^  4  Act  16  and  17  Vict.,  c.  119  §§ 

2  Acta  12  Geo.    JL  c.  ^—18  1,  2,  3  as  amended  by  Act  37  and 
Geo.  II.  c.  34.  38  Vict.,  c.  15  §  4. 

3  Bernard  Greenhuif  and  others,  6  Act  16  and  17  Vict,  c.  119  § 

4  amended  as  aboye. 
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Adrertising 
betting  adylce, 


Sharpen. 


BBTT11JO-HOU8B8.  meiit  not  exceeding  two  months,  with  or  without  hard 
labour  (1). 

Sending,  exhibiting,  or  publishing  any  letter, 
circular,  telegram,  placard,  handbill,  card,  or  advertise- 
ment, making  it  appear  that  a  person  will  on  applica- 
tion give  information  or  advice  as  to  a  bet  similar  to 
those  above  referred  to,  or  to  induce  people  to  apply 
at  a  betting-house  for  information  or  advice  on  such  a 
matter,  or  inviting  to  take  part  in  such,  is  punishable 
by  imprisonment  not  exceeding  two  months,  with  or 
without  hard  labour  (2). 

Chain-droppers,  thimblers,  loaded  dice-players,  card- 
sharpers,  and  similar  persons  found  in  any  public 
place,  or  grounds  open  to  the  public,  or  public  convey- 
ance, with  implements  in  their  possession  for  their 
business,  or  who  in  any  such  place  or  conveyance 
exhibit  such  implements  to  induce  others  to  engage 
in  games,  or  by  any  such  fraudulent  device,  cozen  and 
cheat,  or  attempt  to  cozen  and  cheat,  are  liable  to  two 
months'  imprisonment,  and  to  be  ordered  to  restore 
any  property  got  by  the  offence,  and  on  failure  to  re- 
store, to  two  months'  additional  imprisonment  (3). 

1  Act  16 and  17  Vict.  c.  119,  §  7.        3  referring  to  Act  16  and  17  Vict., 

2  Act  87  and  38  Vict.,  c.  15,  §       c.  119  §  7. 

8  Act  32  and  83  Vict.,  c.  87  §  4. 


CORRUPT  CONDUCT  BY  PUBLIC 

OFFICIALS. 

It  is   scarcely  necessary  to   say   anything  on   the  cokruption. 


crimes  of  bribe-taking  or  wilful  oppression  by  judges  judges. 
or  magistrates,  such  offences  being  now  only  matter  of 
history  (1).     Inferior  officials,  such  as  clerks,  fiscals,  ^^jj 
macers,  &c.,  are  punishable  for  taking  bribes  (2),  or 
for  taking  advantage  of  their  office  to  act  oppressively 
under  colour  of  law.* 

The  punishment  is  arbitrary,  being  generally  im- punwhmest. 
prisonment  or  fine,  or  both,  to  which  it  is  competent 
to   add   a  sentence   of   deprivation   of   office    and   of 
infamy  (3). 

PERJURY. 


Perjury  is  the  judicial  affirmation  of  falsehood  upon  RsQuraiTits  i» 

•'*'•',  •■■  PERJURY. 

oath,  or  affirmation  equivalent  to   oath.     First,  the 

falsehood    must   be   explicit  and   irreconcilable   with 

truth   (4).     Mere  omission  cannot  found  a  charge  of 

perjury  (5).     There  must  be  either  explicit  denial  of  Falsehood 

what  is  true,  or  explicit  assertion  of  what   is   false. 

The  prosecutor  must  assert   that  the  accused    swore  P«>*e<™*or  must 

*  ,  arcr  and  prore 

certain  things,  knowing  them  to  be  false,  and  know- «»« true  facts. 
ing  an  opposite  series  of  facts  was  the  truth.     He  can- 
not found  on  two  contradictory  depositions,  and  simply 

1  Hume  i  i07,  408,  and  case  of      1457,  c.  76.— 1469,  c.  26.— 1640, 
Fife  there.  c.  104. 

2  Hume  i.  408.  4   Hume   i.    866,    and   case  of 
8  Hume  i.  407,  referring  to  oer-      M'Eallop  there. — Alison  i.  46d,  466. 

tain  old  statutes  1579,  o.  93.— 1424,       —More  ii.  408,  409. 
c.  45.-1427,  0.  107.-1449,  c.  17.—  B  Hume  i.  867.— Alison  i.  466. 

♦  Vid$  174. 
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RuQuisiTBs  IN    assert  that  one  or  other  of  them  was  false.     He  must 

PBKJUBY. 

prove  the  true  facts  (1). 

Second,  the  falsehood  must  be  absolutely  affirmed  (2). 
If  the  accused's  statement,  to  the  best  of  his  recollec- 
tion, have  been  in  reference  to  matters  about  which 
his  memory  may  be  doubtful,  he  cannot  be  convicted 

Pretended  non-  of  peijury.     But,  .ou  the  othor  hand,  a  person  may 

fnfcr"^rj^yT*^  commit  perjury  by  saying,  "  I  don't  recollect,"  "  I 
"  can't  say,"  when  the  fact  is  so  recent  that  he  must 
remember  it,  or  when  it  can  be  proved  that  he  did  re- 
member it  (3). 

MustDewiiftiL        Third,  the  statement  must  be  wilful  and  corrupt  (4). 

Noperjaryby    There  is  no  perjurv  where  the  oath  is  to  opinion  or 

oath  of  opinion,  r     J      J  r 

miuss  of  corrupt  belief  only,  as  in  the  case  of  oaths  of  calumny,  or 
oaths  in  law-burrows  (5).  But  there  may  be  cases 
where  the  corrupt  origin  of  a  pretended  opinion  may 
infer  perjury.  .  If  a  person  depone  to  the  justice  of  a 
debt  on  a  bill  forged  by  himself,  to  obtain  a  medifa' 
tione  fugc&  warrant,  or  if  a  professional  man  take  a 
bribe  to  give  false  evidence  on  matters  of  opinion,  it 
cannot  be  doubted  that  these  facts,  if  they  could  be 
proved,  would  make  a  deposition  to  matters  of  opinion 
infer  perjury  (6). 

The  oath  must  Fourth,  the  pcijury  must  be  upon  a  formal  oath,  or 
affirmation  recognised  as  equivalent  thereto  (7).      No 

And  formally  irregular  asseverations  will  suffice.  Nor  is  it  perjury 
unless  the  oath  have  been  administered  in  the  proper 
legal  form  applicable  to  the  proceeding  in  which  the 

Written  deposi-  falsehood  is  Committed  (8).      If  the  forms  require  the 

snry  where  pro-  oath  to  bo  iu  Writing,    it  must  be  taken  down  and 

cedure  requires  .i<*,iii  i<*  i*  •  1*1 

such.  authenticated  duly ;    but  m   a   proceeding   m   which 

1  Humel.  372.— Alison  i.  476.  6  Hume  i.   368,   369.— Alison  i. 

2  Hume  i.  368.— Alison  i.  467.  4C8.— More  ii.  410. 

3  Hume  i.  368,  and  case  of  Mont-  6  Hume  L  375. — Alison  i.   468, 
gomery  there. — Alison  i.  467.  469. — More  ii.  410. 

4  Hume  I   368.— Alison  i.  467,  7  Hume  i.  369,  370. 

463.  8  Hume  i.  371.— Alison  i.   474, 

475. 


.^UUV^W* 


Ni*»" 
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what  is  sworn  does  not  require  to  be  written,  the  false  Rbqumiteb  i* 

swearer  may  still  be  tried  for  perjury  (1).  

Fifth,  the  oath  or  affirmation  must  be  emitted  be-  oath  before 
fore  a  person  duly  qualified  to  receive  it,  and  in  a  civil  S?pro]Ji  judiciii 
or  criminal   judicial    proceeding   (2).     Oaths    before  ^"**^***^'^' 
ecclesiastical  courts,  and  affidavits  before  magistrates, 
do  not  warrant  prosecution  for  perjury  (3).     But,  with 
these  exceptions,  every  oath  taken  in  accordance  with 
and  by  appointment  of  law,  and  having  the  require- 
ments specified  in  the  previous  and  following  para- 
graphs,, will  fouDd  a  charge  of  perjury  (4).     And  it 
is  not  a  good   answer  to  the  charge   that  there  was 
some   informality  in   the  proceedings  of   a  technical 
kind  (5).      But  the  person  before  whom  the  oath  is 
alleged  to  have  been  taken  must  have  been  truly  pre- 
sent.    Where  it  appeared  that  the   Sheriff  had  not  being  present 
been  present  during  the  whole  of  the  examination  oftime"*^^  **" 
a  bankrupt,  and  had  been  absent  during  the  reading 
over  of  a  considerable  portion  of  the  deposition,  it  was 
left  to  the  jury  to  say  whether  the  oath  was  taken 
with  sufficient  attention  to  the  safeguards  required  by 


1  Felix  Monaghan,  H.C.,  Jan. 
29th  and  March  15th  1844 :  2  Broun 
82  and  131. — Margaret  Gallooher  or 
Boyle  and  others,  Glasgow,  Oct. 
6th  1859 ;  8  Irv.  440  (Indictment). 
—Rob.  Maxwell,  H.C.,  Jan.  31st 
1865 ;  6  Irv.  65  and  87  S.  J.  211. 

2  Hume  i  870.— Alison  i.  470, 
471.— Nathan  M*Lachlan,  H.C., 
July  17th  1887  ;  1  Swin.  628  and 
Bell's  Notes  94.— John  Barr,  H.C., 
Jan.  28d  1839 ;  2  Swin.  282  and 
BeU's  Notes  94. 

3  Hume  i.  370,  871.— Alison  L 
471. — More  ii.  409. — See  also  John 
SSpeirs  and  others,  H.C.,  March  25th 
1886 ;  1  Swin.  163  and  BeU's  Notes 
95.— Professor  More  (ii.  409)  in- 
clines to  the  opinion  that  where  an 
ecclesiastical  court  is  investigating 


a  purely  civil  matter,  false  swear- 
ing committed  before  it  may  be 
prosecuted  as  perjury. 

4  Hume  i.  372,  373,  and  case  of 
Somerville  in  note  2. — i.  374,  and 
cases  of  Roger  :  Montgomery:  and 
Row  there ;  and  cases  of  Baillie  : 
and  Hay  in  note  a. — Alison  i.  471, 
and  case  of  Carter  there. — i.  472, 
and  oases  of  Paterson  :  and  Taylor 
there. — Will.  Hutchson  and  John 
Garter,  July  20th  1831;  BeU's 
Notes  96. 

5  Will.  Richardson,  Dumfries, 
Sept.  7th  or  8th  1872 ;  2  Couper 
821  and  45  S.  J.  3  and  10  S.  L.  R 
15. — Couper  gives  8th  Sept.,  S.  J. 
and  S.  L.  R.  give  7th  Sept  as  the 
date. 
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RsQUtsms  Di 
nnjvur. 


Faltehood  mtiit 
benuterlaL 


What  mmtten 
•re  peittnent  to 
iMoe. 


BrMteh  of  oath  of 
promise  not 
perjury* 


PUNISHMUrT. 


law,  to  secure  that  what  was  taken  down  was  truly 
sworn  to  (1). 

Sixth,  the  statements  must  be  material  (2) ;  they  must 
be  either  statements  of  fact  pertinent  to  the  matter  in 
question,  or  pertinent  to  the  question  of  the  party's 
own  qualification  to  make  the  oath,  or  credibility  in 
making  it.  A  witness  may  commit  perjury  either 
on  examination  in  initialihua  or  in  causa,  if  he  swear 
falsely  that  he  has  not  been  bribed,  or  that  he  has  not 
been  convicted  of  a  crime  (3).  Again,  if  witnesses  be 
brought  to  swear  falsely  against  the  character  or  con- 
duct of  other  witnesses,  they  will  not  be  heard  to  say 
that  their  evidence  was  not  pertinent  to  the  issue.  A 
person  who  tries  to  discredit  another  witness,  by  tell- 
ing falsehoods  against  him,  is  deponing  as  pertinently 
to  the  issue  as  if  he  swore  the  contrary  of  what  the 
witness  had  said  in  causa  (4). 

Seventh,  the  oath  must  be  of  fact  or  belief,  not  of 
promise.  Breaking  an  oath  of  allegiance  or  breach  of 
trust  by  one  who  has  sworn  to  be  faithful  in  his  office, 
is  not  perjury  (5). 

The  punishment  is  penal  servitude  or  imprison- 
ment, to  which  is  added  a  declaration  of  infamy  and 
incapability  of  holding  any  public  trust  or  office,  or  of 
passing  on  any  inquest  or  assize  (6). 


1  Will.  Haetio,  Glasgow,  April 
28d  1863 ;  4  Irv.  389  and  35  S.  J. 
460. 

2  Hume  i.  869.— Alison  i.  469. 

3  John  Pettigrew,  Glasgow,  April 
1854  (unreported). 

4  Alison  i.  469,  470,  and  case  of 
Muir  there. — ^i.  477.  Alison  seems 
to  impugn  the  doctrine  laid  down 
by  Hume,  from  misapprehending 
that  author's  diHum,  which  appears 
to  be  quite  consistent  with  what  he 
has    himself  laid   down.  —  Darid 


Brown,   H.C.,  March  13th  1843; 
1  Broun  525. 

5  Hume  i.  871,  372.— Alison  L 
476,  476.— More  ii.  408. 

6  Hume  i.  374,  case  of  BailUe  in 
note  a. — Rob.  Maxwell,  H.C.,  Jan. 
81st,  and  Feb.  1st  1865  ;  5  Irv.  65 
and  37  S.  J.  211.  Formerly  the 
sentence  included  a  declaration  of 
inability  to  give  evidence  ;  but  this 
is  not  added,  in  consequence  of  the 
Act  15  Vict.  c.  27. 
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MINOR  OFFENCES,  BY  MAKING  FALSE 
OATHS  OR  AFFIRMATIONS.. 

Although  in  certain  oaths  or  solemn  affirmations  re-  DisTracnoH 

SKTWKKN  PKK~ 

quired  by  law,  there  is  no  appeal  to  the  Deity,  and,  jobt  akd  mino« 


orrufCB. 


therefore,  where  falsehood  is  committed  there  can  be„ 

'  ^  ^  No  appeal  to 

no  charge  of  perjury  (1),  unless  under  special  statutory  i>e**y- 
provision ;    still   such  acts  are  punishable  as   firauds. 
Thus,   "  Wickedly,  wilfully,  and  knowingly  swearing,  Faiae  declaration 
"  or  making  falsely  and  fraudulently,  an  oath  or  a  Act. 
"  declaration,   by  Act  of  Parliament   ordained  to  be 
"  taken  or  made  on  due  requisition  as  the  condition 
"  of  exercising  the  right  of  voting  in  the  election  of  a 
"  member  to  serve  in  the  Commons  House  of  Parlia- 
ment," has  been  held  a  relevant  charge  (2). 
Such  offences  are  punishable  arbitrarily.  puhishjibst. 


ti 


SUBORNATION  OF  PERJURY. 
If  A  instruct  B  how  to  depone  in  a  ludicial  pro-  Rbqihsitm  ot 

^  ,  •'  *      ^     OFFBKC1E. 

ceeding   to   defeat  justice,  subornation  of  perjury  is  instruction  foi- 

committed,  if  B  so  depone  (3).      It  is  not  necessary  tion!    ^  ^^ 

that  what  B  is  to  say  is  concocted  expressly  between 

him  and  A,  or  is  even  untrue  in  fact.      It  is  sufficient 

if  A  give  B  a  written  statement,   in  accordance  with 

which  he  induces  him  to  depone,  without  inquiry  as  to 

whether  B  knew  the  truth  of  what  he  was  thus  asked 

to  swear  to  (4).     And  it  is  of  no  moment  by  what  Mode  of  aabom- 

means  the  subornation  is  accomplished,  whether  byqiwnc^^**"**^ 


1  See  the  case  of  Nathan  M'Lach- 
Ian,  H.C.,  July  17th  1887  ;  1  Swin. 
628  and  Bell's  Notes  94,  where  such 
a  charge  was  abandoned. 

2  John  Barr,  H.C.,  Jan.  28d  1839 ; 
2  Swm.  282  and  Bell's  Notes  94. 
Many  British  statutes  provide  for 
the  absence  of  a  common  law  power 
of  prosecuting  such  offences  in  Eng- 


land or  Ireland,  by  declaring  them 
to  be  misdemeanours.  But  in  Scot- 
land it  is  more  convenient  to  evade 
the  technicalities  of  the  statutes  by 
charging  them  at  common  law. 

8  Hume  i.  881. 

4  Hume  i.  881,  and  case  of  Hay 
there.— Alison  i.  486.— More  ii.  410. 
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RBQDISITBe  Of 
OFPEVCK. 


Attkkpt  to 

BUBOUr. 


'  No  defence  that 
ftttempt  reUted 
only  to  an  in- 
tended procen. 


PuvumiBirT. 


enticements,  or  promises,  or  threats,  or  even  by  actual 
•violence  (1). 

If  a  witness  resist  tlie  attempt  to  induce  him  to 
swear  a  false  or  concocted  story,  or  if  the  false  depo- 
sition be  never  emitted,  the  suborner  is  liable  to 
punishment  for  the  attempt,  if  overt  and  serious  (2). 
It  is  no  defence  to  a  charge  of  attempting  to  suborn, 
that  the  attempt  was  made  in  reference  to  a  process 
which,  though  contemplated,  has  never  been  brought 
into  Court  (3). 

Subornation  and  attempt  to  suborn  are  both  punish- 
able with  penal  servitude  or  imprisonment.  In  the  case 
of  subornation,  there  may  be  added  to  the  sentence  a 
declaration  of  infamy,  and  incapability  of  holding  any 
public  trust  or  office,  or  of  passing  upon  any  inquest  or 
assize  (4). 


DEFORCEMENT. 

soopBovTnK        Deforcement  consists  in  forcibly  preventing  officers 
of  the  law  or  their  assistants  from  carrying  out  a  legal 

SmTwarranL    ^*^"^^^*  ^^  ^^7  judicatory  (5),  provided  it  be  such  as 

may  be  lawfully  issued   therefrom  (6),  and   be  free 

urit^^to ofnif  ^^™^  substantial  irregularity  (7).      If  the  warrant  be 

conaeqaenoe.      regular,  informality  in  the  proceedings  from  which  it 


1  Hume  i  881,  and  cases  of  Bay : 
and  M'Donnell  there. — ^AliBon  L 
i86. 

2  Hume  L  381,  382,  and  caaes  of 
Hay:  M'Donnell :  and  Soutarand 
Hog  there.— Alison  I  4S7,  iSS,— 
More  ii  410. 

S  Hume  i  388. 

4  Hume  i.  881.— Rob.  Walker, 
H.a,  March  19th  1838 ;  2  Swin.  69 
and  Bell's  Notes  101. — In  this  case 
the  sentence  included  a  declaration 
of  inability  to  give  evidence,  but 
this  is  now  superseded  by  the  Act 


16  Vict,  c  27. 

5  Hume  i.  896  and  oases  of  For- 
bes :  M'Neil :  and  Sinclair  there, 
and  case  of  Gostine  in  note  3. — 
Alison  i.  505. 

6  Alex.  Whitelaw  and  Thos.  Bis- 
set  ;  Bell's  Notes,  102. 

7  Alex.  Maclean  and  Malcolm 
M'Gillivray,  Tuvemess,  Sept.  25th 
1838 ;  2  Swin.  185  and  Bell's  Notes 
103.  —  Crawford  v.  Wilson  and 
Jamesons,  Nov.  19th  and  24th  1838  ; 
2  Swin.  200  (Lord  Moncrieff 's  opi- 
nion) and  Bell's  Notes  103. 
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has  its  origin  is  of  no  consequence  (1).     The  case  ofs«op»oFTEBif 

deforcement  of  revenue  officers  is  peculiar,  as  in  their 

ordinary  duties  they  are  not  required  to  he  in  pos- Rerenne  offlcen 
session  of  a  warrant,  and  it  is  therefore  no  defence  JSSmk"* 
against  a  charge  of  deforcing  revenue  officers,  to  allege 
that  they  had  no  warrant  (2).     But  where  revenue  unless  engaged 

n»  J     t  _n  i_     J    J. •  •  in spedid doty. 

omcers  proceed  to  perform  such  duties  as  require  a 
special  warrant,  such  as  breaking  open  doors,  they 
cannot  be  deforced  unless  they  had  a  warrant  (3).     ItQnestionwbettier 

1  .  ill*  ii  i.'ij.      /» deforcement  In 

does  not  appear  that  m  any  other  case,  except  that  of  any  other  cases 

/Y»  •••jj»  ij  ••  jij?»  where  there  is  no 

revenue  omcers,  it  is  deforcement  to  resist  and  defeat  wammk 
officers  where  there  is  no  formal  warrant.  Hume  and 
Alison  lay  it  down  that  deforcement  ''  lies  only  in  the 
hindering  of  those  formal  and  solemn  proceedings 
(actus  legitimi)  which  take  place  under  regular  and 
written  authorities"  (4).  The  exception  made  seems 
to  rest  on  the  excise  statutes,  which  import  a  general 
and  continuous  warrant  In  no  case  of  arrest  of  a 
criminal  detected  in  the  act,  and  without  a  warrant, 
has  a  charge  of  deforcement  been  laid.  Where  water 
bailiffs  attempted  to  arrest  salmon  poachers,  and  were 
overcome,  the  charge  of  deforcement  was  found  irrele- 
vant (5). 

The  term  deforcement  is  applicable  only  to  civil  JJ°^Jg|^®"* 
affairs.     It  is  not  deforcement  to  rescue  a  prisoner  «*»^- 


(( 


€t 


ii 


1  Hume  i  200  (in  reforence  to 
priyileges  in  oases  of  homicide,  but 
the  principles  are  equally  applicable 
to  deforcement). — Alison  L  501, 502. 
— In  one  case  decided  on  Circuit 
(Jacob  Tait  and  John  Taylor,  Jed- 
burgh, April  16th  1861 ;  J.  Shaw 
475)  it  was  held  fatal  that  the  war- 
rant, though  ex  fade  regular,  was 
founded  on  a  conviction,  the  sum- 
mons on  which  the  oonyiction  |n^> 
ceeded  never  having  been  duly 
served.  But  it  is  thought  that  this 
decision  was  contrary  to  principle. 


The  officer  is  entitled  to  protection 
and  is  not  presumed  to  know  any- 
thing of  the  previous  proceedings, 
of  which  the  warrant  is  the  result. 

2  Peter  Hamilton  and  Jas.  Jamie- 
son,  Inverary,  Sept.  17th  1845 ;  2 
Broun  495.— See  also  Alison  i.  496, 
499. 

8  Margaret  Stewart  or  Cook  and 
others,  Inverary,  April  17th  1856 ; 
2  Irv.  416. 

4  Hume  i  887.— Alison  i.  498. 

6  Hume  i.  896,  case  of  Little  and 
others  in  note  2. 
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Scope  or  tuk 

DKroKCKMBNT 


RBQUI81TB8  or 
DBrOBCXMBNT. 

OflBcer  duly 
vested. 

Can  citlsen 
ordered  to  exe- 
cute warrant  be 
deforced. 


Officer  nnut  be 
actoally  execut- 
ing duty, 


Or  Jnst  abont  to 
begin. 


Mnttprooeed 
duly,  and  make 
known  hit 
qualitj. 


Unleia  alreadj 
known. 


from  a  military  escort,  not  acting  under  the  civil 
power  (1). 

First,  the  officer  must  be  vested  in  his  office,  and 
competent  thereby  to  execute  the  warrant  or  dili- 
gence (2).  It  is  doubtful  whether  a  private  indivi- 
dual, to  whom  a  warrant  is  addressed,  is  an  officer,  to 
the  effect  of  making  resistance  to  him  constitute 
deforcement  (3). 

Second,  the  officer  must  be  engaged  in  a  solemn 
official  duty  (4),  and  be  executing  it  at  the  time.  It 
is  not  deforcement  if,  before  he  has  got  to  the  place, 
or  if,  after  he  has  done  his  duty,  or  given  up  the 
attempt  to  do  it,  and  is  returning,  he  is  attacked  (5). 
But  it  is  deforcement  if  the  officer,  being  at  the  place, 
and  about  to  perform  his  duty,  is  prevented  by 
violence,  or  threats  of  violence,  from  taking  even  the 
first  step.  If,  on  approaching  a  house  to  arrest,  or 
entering  a  field  to  poind  cattle,  he  be  attacked  or 
threatened  with  violence,  by  those  who  know  his 
errand,  it  is  not  the  less  deforcement  that  he  has  been 
prevented  from  beginning  to  execute  his  duty  (6). 

Third,  the  officer  must  proceed  duly  and  correctly. 
He  must  make  known  his  office,  which  constables 
and  messengers  do  by  displaying  blazon  and  baton  (7). 
But  this  solemnity  is  not  necessary  if  he  is  known  to 
the  parties  as  an  officer,  or  their  conduct  show  that 
they   know  his   quality  (8).      He    must   notify   his 


1  Geo.  Mill  and  otben,  Jedborgli, 
Sept.  16th  1839 ;  2  Swin.  444  and 
BeU'a  Notes  108. 

2  Hume  i  S86.— AUaon  i.  491, 
492,  and  case  of  Graham  and  others 
there.— More  ii.  402. 

S  Hume  i  887.— Alison  i.  491, 
492. 

4  Hume  L  887.— Alison  i.  498. 
— i.  606. 

5  Hiune  i.  887,  888,  and  cases  of 
Wallace  :  and  Hay  there,— Alison 


i.  498,  494. 

6  Hume  i.  888,  889,  and  cases  of 
M*Neil  and  others ;  Sutherland  and 
others  :  and  Campbell  there. — Ali- 
son i.  494,  496,  and  case  of  Wallace 
there. 

7  Hume  i.  889.— Alison  I  495, 
496.— More  ii.  402. 

8  Hiune  i.  889,  390,  and  cases  of 
Yule:  Rlphinston:  and  McNeil  there; 
and  oases  of  Kinnaird:  and  Harse  «. 
Fork  in  note  1. 
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errand,  and,  if  called  on,  show  his  warrant  (I),  unless ^*<i^w"«8 <>' 
it  appear  that  his  errand  was  known  (2)  ;    and  the  ^^^ 


errand  if 


parties  will  be  presumed  to  have  known  it  if  they  do  °^^^7if'<aaied 

not  ask  to  be  informed  of  it  (3).     The  oflScer  need°°* 

not  part  with   his  warrant  (4?).      And  if  the  party,  N<'**>op^<'*o 

^  .^^  I'J'  part  with  ww- 

without  any  demand  to  see  it,  submit  to  its  execution,  "°*- 

the  oflScer  is   not  bound   afterwards  to  shew  it  (5). 

Further,   the   officer   must   be    acting   lawfully,    not  Maatnot  infHnge 

•    /.  .       .  Ill  -<•  X   •    1*  A  legal  restrictions. 

mfnngmg  any  legal  solemnities  or  restrictions.  A 
messenger  executing  letters  of  caption  on  Sunday,  or 
after  he  has  seen  a  sist,  or  suspension ;  or  poinding 
goods  at  night,  is  not  deforced  if  he  be  prevented 
from  carrying  out  his  purpose  (6).     But  if  the  pro-  infringing  locai 

J*  111  •/*•  A      p  11  nsage  no  defence. 

ceedmgs  be  legal,  an  miringement  of  mere  local  usage 

will  not  found  a  defence  (7).     It  is  no  defence  thatoff^top^yno 

^    '   ,  defence. 

payment  of  the  debt  to  which  the  warrant  applied 
was  tendered  to  the  officer,  unless  he  was  authorised 
to  receive  it.     Nor  will  any  statement  of  prepayment  Discharge  np- 

.,  /  1      1    -1  1-     1  plicable  to  dill- 

or  compensation  avail,  unless  vouched  by  a  discharge  gence  a  defence. 
applicable    to    the    diligence    and    produced    to    the 
officer  (8). 

Fourth,  the  resistance  or  violence  must  relate  toAct«mnstbeto 
the  duty  the  officer  is  discharging,  and  be  to  prevent  m  his  duty, 
its  execution.     It  is  not  deforcement  if  the  officer  be 
hindered,  by  violence  resulting  from  a  quarrel  with  a 
bystander  arising  on  the  spot,  or  from  an  attack,  the 
intention  of  which,  however  malicious,  is  merely  to 


1  Hume  L  890,  801,  and  eases,  of 
EdmoDfitone  and  others :  and  Sin- 
clair there. — Alison  L  498. — The 
latter  part  of  this  rule  does  not,  of 
course,  apply  in  the  case  of  reyenue 
officers. 

2  Hume  L  890.— Alison  L  497, 
498. 

8  Hume  i  890,  and  cases  of  Qor 
don :  CSampbell :  Sutherland :  and 
Hamilton  and  others  there. — Alison 
i  497,  498,  and  case  of  Steel  there. 


4  Hume  i.  891.— Alison  i.  498. 

6  Hume  i.  391. 

8  Hume  i  891,  892,  and  canes  of 
Craw  :  Porteous :  Graham  :  Edml- 
stone  :  Sands :  Stewart :  Boss  :  and 
others  :  Yule  :  and  Burnet  there ; 
and  case  of  Forgan  in  note  5. 

7  John  Davidson  and  others,  In- 
verness, April  28th  1821  :  Shaw  41. 

8  Hume  i.  893,  and  cases  of 
Simpson  :  and  Duguid  there. — ^Ali- 
son! 600. 
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DBFOUCKMSXT. 


BB8I8TAHCB 
VBCKSSART  TO 
CONSTITUTS 
OFFBHCB. 

Violence  not 
neceasary. 


B»Qui8iT«8  Of   injure  the  officer,  and  not  to  defeat  his  attempt  to  do 
his  duty  (1). 

As  regards  the  force  which  constitutes  the  crime, 
it  is  not  necessary  that  the  officer  suffer  actual 
violence.  If,  on  approaching,  he  be  fired  at  or 
threatened  with  fire-arms  or  other  mortal  weapons,  or 

stone-throwing,  be  attacked  with  stones,  and  cannot  advance  without 
serious  danger,  he  is  deforced,  although  none  of  the 

Erenthreatoof   shots   Or  missilcs   havo   struck   him  (2).     Nor  need 

Injury  not  nocoi-  ,  ,    , 

Bary.  there  be  any  demonstration  of  injury  to  his  person. 

It  is  deforcement  if  he  be  inveigled  or  jostled  into  a 
room  and  locked  up,  or  if  friends  of  the  person 
to  be  arrested  surround  him,  and  keep  the  officer  from 
him  in  spite  of  all  his  efforts  to  reach  him,  or  if, 
after  he  has  been  arrested,  they  rescue  him  (3).  In 
short,  if  by  physical  exertions,— even  those  of  passive 
resistance  on  the  part  of  the  person  to  be  arrested, — - 
the  officer  is  prevented  from  doing  his  duty,  he  is 
deforced  (4).  p 

If  the  officer  succeed  in  executing  his  duty,  in  spite 
of  the  resistance,  he  is  not  deforced,  however  much 
injured.  Deforcement  consists  in  successful  opposi- 
tion.     But  if  the  resistance  have   been  successful, 

Submission  after  subsequent  submissiou  does  not  free  the  delinquent 

offence  does  not  j,  .  .|.      n  i_»        «.  /-\ 

exonerate.         from  the  guilt  01  his  offcnce  (5). 

The  usual  punishment  of  deforcement  is  imprison- 
ment Where  the  offence  is  accompanied  by  aggra- 
vating circumstances,  these  generally  find  expression 
in  additional  charges,  such  as  assault,  or  mobbing  and 
rioting.     Under  old  statutes  escheat  of  moveables  is 


Conflning  in 
room. 


Sorroundlng. 


Rescue. 

Passive  reiist- 
anco. 


PunBHMBVT. 


1  Hume  i.  S94,  and  oases  of  Innes: 
and  Simpson  there. — ^Alison  i  502, 
503.— More  ii.  408. 

2  Hume  i  894,  895,  and  oases  of 
McNeil :  Sutherland  :  Forbes  :  and 
Campbell  there. — Alison  i.  508, 504, 
and  oases  of  Stewart :  and  M'Pher- 
lon  and  others  there. — More  ii.  402. 


8  Home  i.  895,  and  oases  of 
Hamilton  and  others:  Duguid:  and 
Harries  there—Alison  i.  504. 

4  Jas.  Hunter  and  Thos.  Pea- 
oock,  H.C.,  Jan.  16th  1860;  Slrr.  518 
(Lord  Justioe-Clerk  Inglis'  charge). 

5  Hume  i  895,  866.— Alison  L 
504. 
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a  competent  punishment,  but  this  is  not  .inflicted  in^'pyMH"'"- 
modem  practice  (J). 

OBSTRUCTING  OFFICERS  OF  LAW. 


Acts   of  this   kind  are  generally  accompanied   by<*«w««^^T 
Circumstances  which   bring   them   within   a  difierent  ^"h  othkb 
'^category   such    as    assault,   or  mobbing   and   noting. 
But  such  a  charge  is  competent  by  itself  (2). 

The  punishment  is  arbitrary,  but  would  probably  not  pukishmbkt. 
exceed  imprisonment. 

OBSTRUCTING  A  COURT  OF  LAW. 

Besides  the  summary  manner  of  punishing  attempts  OBarBuctiHo 
to  obstruct  the  proceedings  of  courts  of  law,  as  acts  of 
contempt,  it  is  competent  to  try  them  formally. 
Where  there  is  great  tumult,  the  term  mobbing  and 
rioting  is  applicable,  the  obstruction  of  the  Court 
being  averred  as  the  purpose  of  the  mob.  Acts  of 
molestation  specially  directed  against  a  Judge  sitting 
in  Court  are  noticed  elsewhere.     The  law  extends  its  Rni«  »??"«•  to 

,  .         church  courts 

protection  to  those  courts,  which,  from  their  con8titu-[«cosni«Miby 
tion,  cannot  summarily  punish  persons  who  obstruct 
their  proceedings.     Thus,  "  obstructing  a  presbytery 
"  in  the  discharge   of   their   duty,"   is  an  indictable 
offence  (3). 

The  punishment  is  arbitrary.  PunuHMBirT. 

PRISON-BREAKING. 


IHO. 


A  prisoner  confined  in  a  public  jail,  no  matter  forPwaoK-BBBAK- 
what  cause,  civil  or  criminal,  commits  prison-breaking 

1  See  Hume  i.  897«  898,  referring  8  John  6.  Robertson  and  othen, 
to  1581,  0.  118.-1587,  c.  85,  and  H.C.,  Mar.  24th  and  25th  1842 ;  1 
1592,  c.  152.  Broun  152  and  Bell's  Notes  lOa^ 

2  See  Jas.   Hunter   and   Thos.  Andrew  Hohn  and   Alex.  Fraser, 
Peacock,    H.C.,  Jan.    16th  1860 ;  H.C.,  Jan.  11th  1844 ;  2  Broun  18. 
Irv.  518  (Indictment.) 
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PnisoM-  if  he  escape  (\),     But  the  confinement  must  be  law- 

Must  be  from —  ^^  ^^^  ^^  Warrant.     Escape  by  a  prisoner  placed  m 
mStSSwSSmnt.  J^l  for  Security  by  a  constable  (2),  or  by  a  prisoner 
confined  on  a  warrant  not  applicable  to  him,  or  palp- 
Question  where   ably  informal,  is  not  prison-breaking  (3).      But  if  the 
warrant  be  formal,  defects  in  or  objections  to  the  pro- 
ceedings of  which   it  is   the  result,  are  of  no  conse- 
quence (4). 
Hurt  be  proper        The  placc  must  be  a  proper  public  jaiL     Escape 
from  a  police  lock-up,  or  temporary  place  of  detention, 
Whole  precinct*  is  not  prisou -breaking  (5).     But   "prison"   includes 
the  whole  precincts.     It  is  prison-breaking  to  scale  the 
wall  of  an  exercise  yard  in  a  jail  (6). 
Mode  of  no  con-       It  is  of  no  consequenco  whether  the  escape  be  by 
^  violence  (7),  or  by  setting  fire  to  the  doors  (8),  or  by 

using  false  keys,  or  corrupting  the  jailor,  or  taking 
advantage  of  his  negligence  (9),  or  even  by  the  prisoner 
availing  himself  of  the  doors  of  the  prison  being  broken 
down  by  a  mob  from  without  (10).  It  is  not  prison- 
breaking  to  force  a  passage  from  one  part  of  a  prison 
Attempt pnniiii-  to  another.  But  "attempting  to  break  prison"  is  a 
*"*'  relevant  charge  (11). 

AooHATATiosrs.  Thcro  are  few  instances  of  charges  of  aggravation. 
Where  violence  is  done  to  the  jailor,"  it  would  probably 
be  an  aggravation,  but  no  such  case  has  occurred  (12). 
In  one  case,  a  charge  of  prison-breaking,  especially 
when  committed  by  means  of  wilful  fire-raising,  was 
held  relevant  (13). 

1  Hume  i.  401.-Aliaoii  L  665.—  9  WiU.  Hutton,  Ayr,  April  IStli 
More  ii.  401.                                          1837 ;  1  Bwin.  497  and  BeU's  Notes 

2  Hume  i  40S,  and  case  of  Inglis       104. 

there.— Alison  i  656.— More  ii.  401.  lo  Hume  i.  402,  and  case  of  Rat- 

3  Hume  i.  402.— Alison  i.  566.  cliff  or  Walker  there. 

4  Hume  I  408.— Alison  i.  566.  U  Rob.GalUe,  jun.,  April2dl832; 

5  Hume  1.  404.— Alison  i.  667.  6  Deas  and  Anderson  242  and  4  S. 

6  Andrew  Otto,  Dumfries,  Sept.  J.  409.— Rob.  Smith,  Perth,  Sept. 
1833 ;  Bell's  Notes  104.  17th  1863 ;  4  Iry.  484  and  86  S.  J.  8. 

7  Hume  i.  401,  402.— Alison  i  12  In  the  case  of  Smith  in  the 
666. — More  ii.  401.  previous  note,  the  assault  was  made 

8  Jean  Gk>rdon   or   Bryan   and  a  separate  charge. 

others,  Aberdeen,  April  22d  1841 ;  13    Neil    M'Queen,    Inverness, 

2  Swin.  646.  April  1840 ;  BeU's  Notes  181. 
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The  punishment  is  either  imprisonment  or  P^J^al  ^^^^^-^^ 
servitude,  according  to  circumstances.  TwjsauzsrT 


BREAKING  INTO  PRISON  TO  RESCUE 

PRISONERS. 

Very  few  cases  of  this  kind  have  occurred  (1).     The  bmakiko 

PRISON  TO 

offence  is  most  heinous  when  prisoners  are  liberated.  bb8cu«. 
But  it  cannot  be  doubted  that  the  attempt  is  criminal.  Attempt 
And  on  the  same  principle  that  "  breaking  part  of  a 
"  house  with  intent  to  enter  and  steal "  is  criminal, 
though  the  thief  have  been  scared  before  he  had  time 
to  enter  the  building,  so  it  must  be  held  that  if  the 
security  of  a  prison  be  overcome  by  part  of  it  being 
broken  down,  with  intent  to  rescue  prisoners,  the  per- 
son who  has  effected  this,  is  guilty  of  an  offence. 

The  punishment  is  arbitrary.  '    runisHnsT. 

BEING  AT  LARGE  BEFORE  EXPIRATION  OF 

SENTENCE. 

Any  person    under   sentence    of  penal   servitude,  comncr  wovm 
found  at  large  without  lawful  cause,  in  any  part  of  out  lawful 
Her  Majesty's   dominions,   before    the    expiry  of   his  in  Queen's 
sentence,  ^is  liable  to  penal  servitude  for  life,  and  to  '*°™*^*®°* 
imprisonment  with  or  without  hard  labour,  for  any 
term   not  exceeding  four  years,  prior  to  being  sent 
back  to  penal  servitude  (2). 

1  Hume  L  404,  case  of  Weir  and  amoDded  by  4  and  5  Will.  lY.  o. 
others  there.— John  Urquhart  and  67,  and  20  and  21  Viot.  o.  8  §  3 — 
others,  H.C.,  Jan.  10th  1844;  2  John  NeiUis  or  Neillus,  H.C.,  May 
Broun  18.  20th  1861 ;  4  Irr.  60  and  88  S.  J. 

2  Act  5  Geo.  TV.  c.  84  §  22,  aa  4M. 


TREASON. 


Tebabov. 


Compaasing 
death. 


Violation  of 
apoiuea. 

Lerylnff  war. 

Adherence  to 
enemlea. 


Counterfeiting 
priry  seal. 

King  means 
reigning  sove- 
reign. 


Qaestlon  where 
king  deposed  bf 
usurper. 


Term  queen. 


Queen's  consort 
not  included. 

Term  son  and 
heir. 


At  the  union  the  treason  law  of  Scotland  was  assimi- 
lated to  that  of  England  (1).  By  statute  (2),  the  fol- 
lowing acts  are  treason  : — 

I.  To  compass  or  imagine  the  death  of  the  king,  or 
of  his  queen,  or  their  eldest  son  and  heir. 

II.  To  violate  the  king's  companion  or  eldest  daughter 
unmarried,  or  the  wife  of  the  king's  heir. 

III.  To  levy  war  against  the  king. 

rV.  To  be  adherent  to  the  king's  enemies  within 
the  realm,  giving  to  them  aid  or  comfort  within  the 
realm  or  elsewhere. 

V.  To  counterfeit  the  king's  great  or  privy  seal. 

The  word  *'king,"  means  the  sovereign  reigning, 
whether  ceremonially  crowned  or  not,  and  does  not 
apply  to  one  who,  though  the  heir,  has  never  in  fact 
been  king  (3).  The  case  of  a  king  deposed  by  an 
usurper  is  more  difficult  Hume  thinks  that,  in  such 
a  case,  all  acts  of  outward  warfare,  and  the  like,  against 
the  true  king,  should  be  held  as  done  under  compul- 
sion of  the  usurper ;  but  that  private  acts,  such  as 
lying  in  wait  to  kill  the  true  king,  should  be  construed 
as  treason  (4).  The  words  *'  his  queen "  apply  only 
to  the  wife  of  the  reigning  sovereign  during  the  sub- 
sistence of  the  marriage  (5).  The  consort  of  a  reign- 
ing queen  is  not  included  (6).  The  words,  "  eldest 
"  son  and  heir,"   refer  only  to  the  eldest  son  of  the 


1  Act  7  Anne  o.  21. 

2  Act  26  Edward  III.  stat.  5c.  2. 
8  Hume  520.— Alison  i.  605, 606. 

-ii.  S94. 


4  Hume  i.  520. 
6  Hume  i.  521. — ^Alison  i.  605. 
6  Hume  i.  518,  520.— Alison  i 
605.— More  iL  894. 


it 
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sovereign,  not  to  the  presumptive  heir,  nor  to  the  eldest  tmasok. 
daughter  where  there  is  no  son  (1). 

I.  Compassing  or  imagining  the  death  of  the  Sovo;  compassiko 
reign,  or  of  his  consort  or  heir,  is  committed  when 
overt  acts  are  done  which  threaten  such  a  result.     To  OTertacts. 
lie  in  wait  to  kill,  or  to  instigate  or  bribe,  or  provide 
arms  or  other  means  to  do  so,  or  to  consult  with  others 
to  that  end,  although  no  resolution  be   come  to,  all 
constitute  a  compassing  or  imagining  (2).     The  law  is  Extension  or  law 
extended,  as  regards  the  person  of  the  Sovereign,  by  a  soverciifn. 
later  Act  (3),  which  makes  it  treason  "to  compass, 
"  imagine,  invent,  devise,  or  intend  death  or  destruc- 
"  tion,  or  any  bodily  harm  tending  to  death  or  destruc- 
tion, maim  or  wounding,  imprisonment  or  restraint, 
of  the  person  of  the  Sovereign,"     To  write  specula-  speculative 
tive  statements  in  reference  to  the  right  to  kill  or  orert  acts,  unless 
dethrone  the  Sovereign  or  the  like,  are  not  overt  acts,  pubuehed. 
unless  the  writings  are  part  of  a  treasonable  proceed- 
ing already  on  foot,  or  are  shown  or  divulged  to  others 
by   the   writer   (4f).      But   to   write   in   relation   to 
machinations   or   conspiracies    actually    existing,  may 
amount  to  an  overt  act,  though  the  writing  has  not 
been  published,  and  still  more,  of  course,  if  the  accused 
has  done  all  in  his  power  to  publish  it,  as  by  despatch- 
ing  a    letter,    though    it    never    reach    the    person 
addressed  (5).     And  it  is  also  a  compassing  to  publish  PubHshins  work 
to  the  world,  a  work  tending  to  bring  the  Sovereign  king,  ac,  into 
or  his  queen  or  heir  into  danger,  as  by  calling  the  king     ^^' 
a  tyrant,  and  maintaining  that  the  man  who  put  him 
to  death  would  deserve  well  of  his  country,  or  by  de- 
claring that  the  Queen  or  the  heir  were  evil  counsel- 
lors to  the  Sovereign,  and  that  the  way  to  save  the 

1  Home  i.  521. — ^Alison  i  605.  4  Hume  L  517,  and  case  of  Cal- 

2  Home  I  514.— Alison  i.   597,       der  in  note  1.— Alison  i.  602,  603. 
598.  G  Hume  i.  517,  518,  and  cases  of 

8  ActS60eo.  III.  c.  7,  made  per-  Lord  Preston  and  Ashton:  Fran- 

petual  by  Act  57  Geo.  III.  c.  6,  and  chia :  and  Layer  there.—- Alison  i. 

unrepealed  to  the  extent  quoted  in  605. 
the  text  by  Act  11  Vict.  c.  12. 
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GOMPASSIXO 
DBATH. 

Words  nut  a 
compassing, 
unless  there  be 
plot. 


CompassinK 
agalnat  the 
king's  wife  or 
heir. 

Acts  pointing  to 
Injury  or  re- 
straint of  sove- 
reign. 

Conspiring  to 
lery  war  with 
foreigners. 


Constmctive 
conipajising  may 
be  tried  as  a 
lower  offence. 


ViOLATIOK  OF 
BOYAL  SROD8K8. 


Applies  only 
during  life  of 
husband. 

Eldest  daughter 
included. 


Lxvmro  was. 

Conspiracy  to 
levy  war  nut 
enough. 


country  would  be  to  have  them,  or  either  of  them, 
despatched  out  of  the  way  (1).  Spoken  words  are 
not  by  themselves  held  to  amount  to  a  compassing, 
unless  they  take  the  form  of  deliberate  conspiracy  or 
instigation  (2). 

Compassing,  in  the  case  of  the  king's  wife  or  heir, 
must  be  directed  against  their  lives,  and  not .  to  im- 
prisonment or  restraint  merely  (3).  But  as  regards 
the  Sovereign,  acts  which  do  not  imply  an  intention  of 
injury  to,  or  restraint  of,  his  person,  may  be  a  com- 
passing. Thus,  such  acts  as  conspiring  to  levy  war,  if 
the  intention  be  against  the  Sovereign,  to  dethrone  or 
constrain  him,  or  soliciting  or  concerting  with  a  foreign 
power  to  invade  the  kingdom  have  been  held  to  be 
acts  of  compassing  (4).  But  though  this  is  still  the 
law,  and  would  be  applied  were  a  case  to  arise  which 
might  call  for  punishment  by  the  high  pains  of  treason, 
modem  legislation  has  provided  machinery  for  punish- 
ing as  ordinary  felons, — without  giving  them  the 
dignity  which  attaches  to  a  trial  for  treason, — those 
who  commit  such  acts  as  amount  only  constructively 
to  a  compassing  of  the  life  of  the  Sovereign.* 

II.  Violating  the  king's  companion,  or  eldest 
daughter  unmarried,  or  the  wife  of  his  heir,  is  treason, 
whether  the  act  be  done  by  force  or  with  consent 
The  rule  applies  to  the  wives  of  the  Sovereign  and 
his  heir  during  the  subsistence  of  marriage  only. 
The  eldest  daughter  is  included  in  the  sanction, 
although  there  be  sons  before  her  in  the  succession  (5). 

III.  Levying  war  against  the  Sovereign  within  the 
realm  is  treason.  But  mere  conspiracy  to  levy  war, 
if  not  aimed  at  the  destruction  or  constraint  of  the 


1  Hume  i.  518,  and  case  of  Twyn 
in  note  4.— Alison  i.  603,  604. 

2  Hume  i.  519.— Alison  i.  604. 

8  Hume  i.  520,  521.— Alison  i. 
605. 
4  Hume  i.  515,  516,  and  cases 


of  Layer :  Watt  and  Downie :  and 
Lord  Preston  there. — ^Alison  L  598, 
599. 

G  Hume  i.  521. — Alison  L  606. — 
More  ii.  894. 

•  Vide  226.       . 
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Sovereign,  does  not  amount  to  treason  (1),  although  ^H'*®  ^\«- 
it  is  punishable.*     To  attack  royal  troops,  not  from  Attackini?  royai 

•x      .  _j.'      1  iT   X    •       xi.    •  -x     troopa,  or  holding 

enmity  to  some  particular  corps,  but  m  their  capacity  fort 
as  the  servants  of  the  State,  or  to  hold  out  any  castle 
or  fort,  or  to  fortify  any  place  for  the  purpose  of  holding 
it  out  against  royal  troops,  are  acts  of  levying  war. 
The  term  further  includes  every  violent  rising,  how-  Any  rising  for  a 
ever  small   or  ill-organised,   by  people,   however  ill-  sufficient 
armed,  and  after  however  unwarlike  a  fashion,  pro- 
vided  it  have  a  general  and  not  a  local  or  private 
purpose  (2).     Hume   draws   a  distinction  between  a  Qnestion  where 

non~wftrli]ce 

body  armed  and  organised  in  a  warlike  manner,  and  Arms  displayed, 
a  body  armed  in  such  a  way  as  not  to  indicate  a 
direct  intention  of  making  war.  In  the  former  case, 
he  thinks  the  assembling  and  marching  should  be 
suflScient  to  convict  of  levying  war,  while  in  the 
latter,  as  for  example,  where  a  body  go  out  for  the 
purpose  of  demolishing  court-houses  or  prisons,  and 
armed  only  with  pick- axes,  sledge-hammers,  and  the 
like,  a  conviction  of  treason  should  follow,  only  where 
there  has  been  an  actual  commencement  of  the  demoli- 
tion, which  is  to  be  held  constructively  a  levying  of 
war  (3). 

The  war  must  be  against  the  Sovereign.     No  use  war  must  be 

tf  .,.,  -  .  .       .  J  ..         ,  against  King. 

of  a  military  force  in  a  private  and  non-national 
quarrel  is  treason  (4).  But  the  Act  embraces  all  Bat  is  held  so 
risings  for  the  accomplishment  by  force  of  a  general,  general. 
as  distinguished  from  a  local  object,  whether  it  be  the 
alteration  of  laws,  the  redress  of  grievances,  real  or 
imaginary,  or  even  a  public  moral  reformation,  how- 
ever desirable  (5).      The  principle  is,  that  the  State 

1  Hume  i.  526,  527.— Alison  L  Damaree  and  Purchase  there. — i. 
612.  526,   case  of   Burton    and  others 

2  Hume  i.  523,  and  case  of  Dama-  there.  —  The  case  of  Grant  and 
ree  and  Purchase  there,  and  case  of  others  mentioned  by  Hume  on 
Wilson  and  others  in  note  a. —  p.  525  is,  it  is  thought,  a  bad 
Alison  L  %06  to  609. — More  ii.  894.  illustration  of  a  treasonable  con- 

8  Hume  i.  623.  spiracy,  as  the  object    seems   to 

4  Hume  L  524. — Alison  i.  610.  have  been  of   a   most   local  and 

6  Hume  i.  524,  525,  and  case  of      limited  kind.— Alison  i.  610,  611. 

«  Ki(^226. 
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lkvtiko  wab.  aJone  may  employ  force,  and  that  all  use  of  force  for 
a  public  object,  without  authority  of  the  State,  is 
dangerous  to   the  safety  both  of  State   and   people. 

War  must  be      The   levying  must  be  within   the  realm.     But  this 

within  the  realm  ,  j 

ornwTowMM.    includes  the  narrow  seas,  and  the  attacking  of  royal 

vessels  within  them  is  treason  (1). 
adhkrbhcbto        IV.  Acts  of  adherence  to  the  enemies  of  the  Sove- 
luy'b^  OTt  of     reign  may  be  committed  '*  within  the  realm  or  else- 
Rilmaining  In     "  whero."      But    merely   remaining    in    an    enemy's 
notelJ^a^h""*''  coimtry   is   not   of  itself  an    act    of   adherence    (2). 

Marching  with  them,  or  cruising  in  their  vessels  of 

enem*°8Mi-!rtce.  ^^'  though  there  be  no  fighting,  or  remaining  in 
their  service  and  pay,  though  personally  doing  no  hos- 

sw^rinKaUegi-  i^q  g^^t,  are  acts  of  treason,  as  is  swearing  allegiance 
to  an  enemy,  unless  done  on  compulsion  or  for  the 
purpose   of   facilitating   escape   from  the   enemy  (3). 

rend«rin**£oSl  ^^^^  ^^  Voluntary  giving  of  information  or  material 

*<^  assistance,  or  corruptly  surrendering  royal  strongholds, 

or  troops,  ships,  stores,   or  the  like,   are  treason  (4). 

Compulsion  a     Compulsiou   is  a  good   defence   against  a  charge  of 

good  defence,  but      ,,  x      xi.      l  •       »  '         t,    j.         j.  j*  r  •     • 

not  riaiu  to  pro-  adherence  to  the  kmgs  enemies,  but  not  fear  of  injury 
to,  or  loss  of  property  (5). 

Term  enemy.  *'  Enemy"  is  to  be  Understood  broadly  as  applying 

to  every  person,  whether  potentate  or  private  indivi- 
dual, who  makes  war  against  the  Sovereign,  the 
question  of  fact  being  one  for  the  jury.     Where  the 

Adherence  to      Sovereign's  allies  aid  him,  acts  of  adherence  to  those 

aUiS.*^^*^       opposed  to  them  fall  within  the  statute  (6). 

CoiJHTitRFEiTiTO  V.  Counterfeiting  the  King's  great  or  Privy  seal 
or  the  Royal  seals  continued  in  Scotland  after  the 
Union,  is  treason. 


BOTAL  SEAL. 


1  Hume  i.  527. — Alison  i.  612.  ling  and  others  in  note  2. — Alison 

2  Hume  i.  528,  529.— Alison  i.  i.  612,  613. 

613.  G  Hume  i  527,  528,  and  case  of 

8  Hume  i  528,  and  case  of  Kirk-  Riddell  in  note  1. — Alison  i.  613. 

Patrick  and  others  in  note  2.  —  6  Hume  i.  529,  and  case  of  Vaugh- 

Alison  i.  613.  an  there. — Alison  i.  613. 

4  Hume  i.  527,  and  case  of  Stir-  7  Act  7  Anne  c.  21. 
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It  is  treason  to  slay  any  of  the  Lords  of  Session  or  killimq  jupgks. 
Justiciary,  sitting  in  judgment  in  the  exercise  of  their 
office  (1). 

Eveiy  one  born  of  a  British  father,  and  especiaUywHOAi«KA.L. 
if  born  within  the  British  dominions,  owes  allegiance  xBBAaoK. 
to  the  Sovereign,  from  which  mere  residence  abroad,  o^BritShftSli^r. 
for   however    long  a   time,   cannot  relieve    him  (2). 
Further,  every  natural  bom  subject  of  a  state  in  amity  Resident  robject 
with  Great  Britain,  and  who  resides  within  the  realm, 
is  amenable  to  trial  for  treason.     Nor  does  his  position  wh«t  if  war 

break  out, 

alter  by  the  mere  fact  that  the  state  to  which  he  owes 
allegiance  by  birth  has  declared  war  against  Great 
Britain.  He  must  withdraw  himself  from  Great 
Britain  before  he  can  be  held  entitled  to  serve  his 
own  prince  against  the  British  Sovereign.  It  appears  or  if  he  leave 
to  have  been  held  that  even  his  withdrawal  was  notin^riuin. 
sufficient,  and  that  if  he  left  his  family  and  effects  in 
this  country,  he  must  still  be  held  .to  be  under  the 
sanction  of  the  laws  of  treason  (3).     An  enemy  who  Enemy  coming 

.^,.  ,         ,.  1  i.'  -to  Britain  under 

comes  to  this  country  durmg  war,  under  protection  of  safe  conduct. 
a  Royal  letter  of  safe  conduct,  is  also  liable  to  the 
pains  of  treason  if  he  commit  hostile  acts  (4). 

The  punishment  is  death,  the  accused  to  be  drawn  ^™^'™""- 
on  a  hurdle  to  the  place   of   execution,  or  in  such  Mode  of  execp- 

*  tion. 

manner  as  the  Royal  warrant  shall  direct,  and  the 
mode  of  execution  to  be  hanging,  or  decapitation  (if 
the  Sovereign  shall  so  order).  After  death,  if  the 
execution  was  by  hanging,  the  head  is  to  be  severed 
from  the  body,  and  whatever  was  the  mode  of  execu- 
tion, the  body  is  to  be  divided  into  four  quarters,  and 
disposed  of  as  the  warrant  shall  order  (5).  In  the 
case  of  females,  the  execution  is  by  hanrinff  (6).     Be- loss  of  estate 

•J         xv       J-        X  •  I.  X  •  X  •  rx  and  corruption  of 

Sides  the  direct  pumshment,  a  conviction  of  treason  biood. 
operates  a  confiscation  of  the  traitor's  moveable  property, 

1  Act  7  Anne,  c.  21.  8  Home  L  535. — Alison  i.  617. 

2  Hume  i.  534,  535,  and  ease  of  4  Hume  i.  535. 
Macdonald  there. — ^Alison  i.  616,  G  Act  54  Geo.  III.,  c.  146. 
617.  6  Act  80  Geo.  III.,  a  48. 
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PUVUHMSHT. 


TREASON-FELONY. 

and  a  forfeiture  of  all  honours,  and  all  heritable  estate 
held  in  fee-simple  (1).  Further,  it  operates  corrup- 
tion of  blood,  so  that  no  succession  to  him,  nor  through 
him,  can  take  place  (2). 


MISPRISON  OF  TREASON. 

natubk  or  This  crime  consists  in  knowing  of  a  treasonable  act, 

OFFXHCX. 

and  fGiiling  to  reveal  it  with  all  convenient  speed  to  a 
Concealment  of  Judge  or  Justico  of  Peaco.     It  is  only  where  there 
'  is  no  offence  beyond  a  failure  to  reveal,  that  the  guilt 
is  limited  to  misprison.      If  the  accused  have  actively 
assented  to  the  treason,  as  by  knowingly  attending  at 
a  treasonable  meeting,  or  by  aiding  or  harbouring  the 
traitors,  he  may  be  charged  as  principal  (3). 
PcKUHKBHT.  Thc    puuishment  is   perpetual    imprisonment,  for- 

feiture of  goods,  and  of  the  profits  of  lands  during  the 
offender's  life  (4). 


Statdtobt 
OrrjBKOB. 


DeviBinff  to  de 
pose  the  Sore- 
reign  or  saoces- 
sorSb 


Derising  war  or 
compulsion  of 
Sovereign. 


TREASON-FELONY. 

To  punish  treasonable  practices  without  the  necessity 
of  dealing  with  them  as  high  treason,  an  Act  was 
passed  (5)  declaring  *'That  if  any  person  whatsoever  .  .  . 
"  shall,  within  the  United  Kingdom  or  without,  com- 
"  pass,  imagine,  invent,  devise,  or  intend  to  deprive  or 
"  depose  our  most  gracious  Lady  the  Queen,  her  heirs 
"  or  successors,  from  the  style,  honour,  or  royal  name, 
*'  of  the  imperial  crown  of  the  United  Kingdom,  or  of 
"  any  other  of  Her  Majesty's  dominions,  &c.,  or  to  levy 
*'  war  against  Her  Majesty,  her  heirs  or  successors, 
"  within  any  part  of  the  United  Kingdom,  in  order  by 
"  force  or  constraint  to  compel  her  or  them  to  change 
''  her  or  their  measures  or  counsels,  or   to  put   any 


1  Hume  i.  546  to  549,  patnm, — 
Alison  i.  622,  623. 

2  Hume  i.  549,  550.-Alison  i 
628. 


8  Hume  i.  551.— More  ii.  397. 

4  Hume  i.  552. 

5  Act  11  Vict.  c.  12. 
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"  force  or  constraint  upon,  or  in  order  to  intimidate  or  statutory 
"  overawe  both  Houses,  or  either  House  of  Parliament,  or  to  coerce 
"or  to  move  or  stir  any  foreigner  or  stranger  withP"^*™®"** 
"  force  to  invade  the  United  Kingdom,  or  any  other  of  ?''«*?«? 
"  Her   Majesty's    dominions  or    countries   under   the 
"  obeisance  of  Her  Majesty,  her  heirs  or  successors ; 
"  and    such    compassings,    imaginations,    inventions, 
''  devices,  or  intentions,  or  any  of  them,  shall  express,  overt  act  by 

tt     ±j,  J      1  1-  T-v  1-*  •    X*  pnbliahinK  or  by 

"utter,   or    declare,    by  publishmg   any  prmtmg  or  open  speaking. 


"  writing,  or  by  open  and  advised  speaking,  or  by  any 
"overt    act   or    deed,"   he    shall  be   liable  to   penal p™™>«»^- 
servitude  for  life,  or  any  period  not  less  than  seven 
years,  or  to  imprisonment  not  exceeding  two  years, 
with  or  without  hard  labour. 

§  7  provides  for  the   competency  of  trying   such  com^wit^to 
offences  under  the  Act,  although  the  facts  may  con-t^jjKh'«*8 
stitute  treason.     There  has  been  only  one  prosecution 
under  this  Act  in  Scotland  (1). 

ASSAULTS  ON  THE  SOVEREIGN. 

By  a  statue  (2)  which  reserves  entire  the  treason  ^yJJScS" 
law  (3),   it   is   enacted    that — "  If  any  person    shall  using  weapons 
"  wilfully  discharge,  or  attempt  to  discharge,  or  point,  injure  or  alarm, 
*'  aim,  or  present  at  or  near  to  the  person  of  the  Queen,  peace. 
"  any  gun,  pistol,  or  any  other  description  of  fire-arms, 
"  or  of   other    arms    whatsoever,  whether  the    same 
"  shall  or  shall  not  contain  any  explosive  or  destructive 
"  material,  or  shall  discharge  or  cause  to  be  discharged, 
or  attempt  to  discharge  or  cause  to  be  discharged, 
any  explosive  substance  or  material  near  to  the  per- 
"  son  of  the  Queen,   or  if  any  person   shall  wilfully 
"  strike  or  strike  at,  or  attempt  to  strike  or  to  strike 
"  at,   the  person   of   the   Queen,  with   any  offensive 
"  weapon,  or  in  any  other  manner  whatsoever,  or  if 

1  Jas.  Cumming  and  others,  H.C.,  2  Aot  5  and  6  Vict.  c.  51  §  2. 

Not.  7th,  9th,  13th,  18th,  and  25th,  8  Aot  5  and  6  Vict.  c.  51  §  3. 

1848;  J.  Shaw  17. 
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LEASINO-MAKING. 


Statutort 


HaTinir  arms 
near  aorereign 
with  Intent  to 
injure  or  alarm. 


PmrismcKST. 


<€ 


it 


it 


(I 


tt 


« 


€< 


"  any  person  shall  wilfully  throw  or  attempt  to  throw 
any  substance,  matter,  or  thing  whatsoever,  at  or 
upon  the  person  of  the  Queen,  with  intent  in  any 
"  of  the  cases  aforesaid  to  injure  the  person  of  the 
Queen,  or  with  intent  in  any  of  the  cases  aforesaid  to 
break  the  public  peace,  or  whereby  the  public  peace 
may  be  endangered,  or  with  intent  in  any  of  the 
cases  aforesaid  to  alarm  Her  Majesty ;  or  if  any  per- 
son shall,  near  to  the  person  of  the  Queen,  wilfully 
**  produce  or  have  any  gun,  pistol,  or  any  other  descrip- 
"  tion  of  fire-arms,  or  other  arms  whatsoever,  or  any 
"  explosive,  destructive,  or  dangerous  matter,  or  thing 
"  whatsoever,  with  intent  to  use  the  same  to  injure 
the  person  of  the  Queen,  or  to  alarm  Her  Majesty, 
every  such  person  so  offending  shall  be  guilty  of 
"  high  misdemeanour,  and  being  convicted  thereof  in 
"  due  course  of  law,"  shall  be  liable  to  penal  servitude 
for  seven  years  (1),  or  imprisonment  with  or  without 
hard  labour,  for  any  period  not  exceeding  three  years, 
and  during  the  imprisonment  to  be  publicly  or  privately 
whipped,  as  often  and  in  the  manner  and  form  which 
the  court  shall  direct,  not  exceeding  thrice. 


tt 


tt 


Spbakino  bvil 
OF  eovBBBiev. 


LEASING-MAKING. 

This  crime,  which  consists  in  speaking  evil  of  the 
sovereign  personally,  is  one  which  in  modem  times 
need  not  be  commented  on,  as  it  would  certainly  not 
be  charged  as  a  crime  per  se  at  the  present  day.  Acts 
of  this  sort  are  not  now  considered  worthy  of  notice, 
except  when  committed  in  such  circumstances  as  to  in- 
dicate that  they  are  a  part  of  proceedings  truly 
seditious  or  treasonable  (2). 


1  Penal  senritude  is  sabstituted 
for  transportation  by  Acts  20  and 
21  Vict.  0.  8  and  27  and  28  Vict.  c. 
47. 


8  For  a  statement  of  the  law  of 
leasing-maldng  vide  Hume  i.  844, 
etteq. 
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SEDITION. 


This  crime  is  committed  by  conduct  which  tends  toNATUKEOF 

OPVKNGK 

inflame  the  minds  of  the,  people  to  interfere  illegally  ^^^^^  ^^^^^ 

with  the  government  of  the  country  (1).     All  acts  ^y  {^^**J5fem*_*^® 

which    the    minds    of    the    people    may    be    incited  ^e^'- 

to   defeat   the  government  or  control   legislation   by 

violent  or  unconstitutional  means,  are  seditious.     But  cnticiBm  not 

mere  criticism  of  the  actions  of  government  or  Parlia- tending  to 

ment,  however  fierce,  or  declamation  against  the  m- 

justice  of  a  public  tax,  however  unmeasured,  does  not 

amount  to  sedition,  unless  done  in  such  circumstances, 

and  with  such  accompaniments  as  to  be  calculated  to 

create    disaffection,    and    to   incite    to    violence    and 

tumult  (2).     If  the  conduct  of  the  accused  has  been  Direct  intent  not 

.      .    eonential. 

such  as  was  calculated  to  produce  these  results,  it  is 
not  necessary  that  there  should  have  been  a  positive 
intention  on  his  part  to  do  so  (3).     Where  violence  Qnestion  of  cir- 

,  -  cumstances 

and  tumult  actually  result,  it  will  depend  upon  the  whetiier  out^ 

J  *  7  *         .  break  sedltlo* 

special  circumstances  whether  the  sedition  merges  mtoortreuonabie. 
treason  or  not.  It  is  difficult  to  give  more  than  this 
general  statement  of  the  law,  as  for  many  years  there 
have  been  scarcely  any  prosecutions  for  sedition  ;  and 
further,  as  has  been  justly  observed,  the  same  acts 
might  be  passed  over  with  contempt  at  one  time, 
which  at  another  it  might  be  necessaiy  to  check  by 
decisive  measurea 

The  punishment  of  sedition  is  line  or  imprisonment,  punishxbkt. 
or  both  (4). 

1  Hume  i.  55S.— Alison  I  581.—  Nor.  13th,  ISth,  and  25th,  1848 ;  J. 
More  ii.  397.  Shaw  17  and  51. 

2  Hume  L  558  to  558  pamm, —  4  Act  6  Geo.  IV.  c.  47  as  amended 
Alison  i.  588,  584,  585.  by  7  WiU.  IV.  and  1  Vict.  c.  5. 

3  John  Grant  and  others,  H.C., 
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UNLAWFUL  OATHS. 


Statutokt 

OFFBirCK. 

AdminiBteiiog 
oatha. 


PONIBHMXNT. 


Taking  raeh 
oaths. 


GonipQltion  no 
defence  unleas 
fact  diiiclosed. 


Pfvishxcxt. 


UNLAWFUL  OATHS. 

By  statute  (1)  any  person  administering,  or  being  a 
party  to  the  administering  or  taking  of  any  oath  or  en- 
gagement (2),  purporting  to  bind  a  person  to  a  mutinous 
or  seditious  purpose,  or  to  disturb  the  peace,  or  to  be  a 
member  of  an  association  formed  for  such  purposes,  or 
to  obey  any  committee  or  body  of  men,  or  any  leader, 
not  having  due  authority  ;  or  not  to  inform  or  give  evi- 
dence against  any  person,  or  not  to  ^eveal  any  unlawful 
combination,  or  any  illegal  act  done  or  to  be  done,  or 
not  to  reveal  any  illegal  oath  or  engagement  adminis- 
tered or  tendered  to  him  or  to  any  other  person,  or 
the  import  of  such  oath  or  engagement,  is  liable  to 
penal  servitude  for  not'  more  than  seven  years  (3). 

Any  person  taking  such  oath  or  engagement,  except 
on  compulsion,  is  liable  to  the  same  punishment 
Compulsion  is  no  excuse  unless  the  oath  be  revealed, 
with  all  facts  known  as  to  the  time,  place,  and  persons, 
within  four  days  of  the  taking,  or  within  four  days  of 
the  cessation  of  such  compulsion,  or  of  any  sickness 
which  prevents  a  revelation ;  the  revelation  to  be  to 
a  Justice  of  Peace  or  Secretary  of  State,  or  privy 
councillor,  or  in  the  case  of  a  person  serving  in 
the  Queen's  forces,  to  his  commanding  oflScer.  By 
statute  (4),  where  the  oath  or  engagement  purports 
to  bind  the  person  to  commit  treason  or  murder,  or 
any  capital  crime,  the  punishment  is  penaJ  servitude 
for  life  or  not  less  than  fifteen  years,  or  imprisonment 
not    exceeding  three    years,    with    or  without    hard 


1  Act  37  Geo.  III.  o.  123. 

2  These  words  are  explained  (§  5) 
to  mean  any  obligation  in  the  na- 
ture of  an  oath,  however  adminis- 
tered or  taken,  and  whether  admin- 
istered by  others,  or  taken  without 
being  administered. 

8  Penal  senr  ude  is  substituted 


for  transportation  by  Aots  20  and 
21  Vict  0.  3  &  27  and  28  Vic.  c.  47. 
4  Act  52 Geo.  III.  c.  104,  amended 
as  to  punishment  by  7  Will.  IV.  and 
1  Viot.  c.  91,  and  by  the  penal  servi- 
tude Acts  20  and  21  Viot.  c.  3  and 
27  and  28  Viot  c.  47. 
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labour,  and  solitary  confinement,   the   latter  not  toProMHimrr. 
exceed  one  month  at  a  time,  or  three  months  in  each 
year. 

ILLEGAL  DRILLING. 


By  statute  (1)  meetings  for  training  to  the  use  of  statutokt 
arms,  or  in  military  exercises,  without  authority  of  the 
Sovereign,  or  the  Lieutenant  or  two  Justices  of  the 
district,  are  illegal,  both  as  regards  the  instructor,  and 
those  instructed. 

The  punishment  is  penal  servitude  (2),  for  not  more  pdsimhibkt. 
than  seven  years,  or  imprisonment  not  exceeding  two 
years  in  the  case  of  the  instructor,  and  fine  and  im- 
prisonment  not   exceeding   two  years  in  the  case  of 
persons  attending  the  meeting. 

SEDUCING  ROYAL  FORCES  TO  MUTINY 

OR  DESERTION. 


By  statute  (3)  any  one  maliciously  and  advisedly  sbducivo  to 
seducing  any  person(s)  of  the  Royal  land  or  sea  forces,  ^^^^' 
from  his  (or  their)  allegiance,  or  inciting  or  stirring  up 
any  such  person(s)  to  commit  any  act  of  mutiny,  or  to 
inake  or  endeavour  to  make  any  mutinous  assembly,  or 
to  commit  any  traitorous  or  mutinous  practice  whatso- 
ever, is  liable  to  penal  servitude  for  life,  or  not  less 
than  fourteen  years,  or  imprisonment  not  exceeding 
three  years  (4). 

The  annual   Mutiny  Act  makes  persons  seducing  PKRguAMvo 
royal  soldiers  to  desert  liable  to  fine  or  imprisonment,  bk8kbt. 
or  both.     This  is  also  an  offence  at  common  law  (5). 

1  Act  60  Geo.  III.  and  1  G^.  4  The  puniBhment  awarded  by 
IV.  c  1,  §  1.  the  Act  of  Qeo.  III.  was  mitigated 

2  Penal  servitude  being  sabsti-  to  the  above  by  7  Will.  IV.  and  I 
tuted  for  transportation  by  Acts  20  Viot.  c.  91,  §  1,  as  amended  by  20 
and  21  Vict.  c.  8,  and  27  and  28  and  21  Vict.  o.  8,  §  2. 

Vict.  c.  47.  G  Hume  i.  527,  case  of  Wilson 

8  Act.  37  Geo.  III.  a  70,  made      and  Hopper  in  note  8. 
perpetual  by  57  Geo.  III.  a  7. 


232 


FOREIGN  ENLISTMENT. 


Statutory 

OFFKXCK. 


EalisUnic  or 
ptorniiagto 
enlist. 


Entering  or 
leaving  ship  to 
enlist. 


False  representfr- 
tation  to  induce 
enlistment. 


Shipping  persons 
intending  to 
serve  foreign 
state. 


PuinSHXBHT. 


FOREIGN  ENLISTMENT. 

Any  British  subject,  without  licence  of  the  Crown, 
whether  in  British  dominions  or  not,  who  accepts  or  agrees 
to  accept  commission  or  engagement  in  the  army  or  navy 
service  of  a  state  at  war  with  a  friendly  state,  or  any 
person  whatever,  within  British  dominions,  inducing 
another,  commits  an  offence  (1).  Any  British  subject 
who,  without  licence,  quits  or  enters  a  ship  to  leave 
British  dominions  with  such  intent,  or  any  person 
whatever  who,  within  British  dominions,  induces  an- 
other to  quit  or  enter  a  ship  in  order  to  leave  British 
dominions  with  the  like  intent,  commits  an  offence  (2). 
Any  person  inducing  another  to  quit  British  dominions, 
or  enter  a  ship  there  by  false  representation  of  the 
service  the  other  person  is  entering  on,  in  order  that 
such  person  may  accept  a  commission  or  engagement 
as  above,  commits  an  offence  (3).  Any  ship's  master 
or  owner,  without  licence,  knowingly  embarking,  or 
engaging  to  embark,  or  having  on  board  in  British 
dominions  any  British  subject  who  has  accepted  ser- 
vice as  above,  or  is  about  to  quit  British  dominions 
with  intent  to  accept  service  as  above,  or  any  person 
who  has  been  induced  to  embark  by  false  representa- 
tion as  above,  commits  an  offence  (4). 

The  punishment  in  all  these  cases  is  fine  and  im- 
prisonment, or  either  of  them,  the  latter  with  or  with- 
out hard  labour. 


SUPPLYING  STATE  AT  WAR  WITH  SHIPS,  &c. 

Boiu>nfo,KQuip-      Building  or  agreeing  to  build,  or  delivering  commis- 

srATCHixo  8UIP8.  sion  to,  or  equipping  or  despatching,  or  causing  or 

allowing  to  be  despatched,  any  ship,  with  intent  or 

knowledge,  or  reasonable  cause  to  know  that  the  same 


1  Act.  38  and  34  Viot.  o.  90,  §  4. 

2  Ibid,,  §  5. 


8  Ibid.,  §  6. 
4  Ibid,,  §  T. 
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shall  or  will  be  employed   in  the  military  or  naval '5^">«0'"<i^»*- 
service  of  a  state  at  war  with   a  friendly  state,   is  ^^ATCHraoBHira. 
an  offence,  unless  the  contract  was  made  before  war  Exception, 
had  commenced,   and  on  proclamation  of  neutrality, 
notice  is   forthwith  given  of  the  facts  to  the  Secretary 
of  State,  and  any  information  required  furnished,  and 
such  security  given,  and  such  measures  taken  or  per- 
mitted to  be  taken  as  the  Secretary  of  State  may  require 
to  prevent  despatch,  delivery,  or  removal  of  the  ship 
without  licence  before  the  war  is  over  (1). 

Increasing,  or  being  knowingly  concerned    in   iii-J^SpmSt. 
creasing  without  licence,  the  warlike  force  of  a  ship  increasing  war- 

.    .  ...  Uke  force. 

within  the  British  dominions,  such  ship  being  in  the 

military  or  naval  service  of  a  state  at  war  with  a 

friendly  state,  is  punishable  in  the  same  manner  (2). 

The  same  holds  of  preparing  or  fitting  out,  or  being  NaraiOTmUitary 

engaged  in  preparing  or  fitting  out,  or  assisting  to  do  so, 

or  being  employed  in  any  naval  or  military  expedition 

against  a  friendly  state  (3). 

Aiding,  abetting,  counselling,  or  procuring  any  of Ai^ngand 
the  above  offences  involves  guilt  as  a  principal  (4). 

The  punishment  of  these  offences  is  fine  and  im-  puvishiuiit. 
prisonment  not  exceeding  two  years,  with  or  without 
hard  labour. 


ASSISTING  THE  ESCAPE  OF  PRISONERS 

OF  WAR. 


Statutobt 


By  statute  (5)  any  person  knowingly  and  wilfully 
aiding  an  alien  enemy,  being  a  prisoner  of  war,  to  ^*  ^  P»^*>n«'- 
escape  from  the  place  of  confinement,  or  if  on  parole, 
to  escape  from  the  royal  dominions,  or  from  that  part 
of  them  where  he  is  on  parole,  is  liable  to  penal  servi- 
tude for  life  (6),  or  for  fourteen  or  seven  years.     The  Aid  on  higb  seas. 

1  Act  38  and  34  Vict,  a  90,  §  8.  6  Act  52  Geo.  III.  o.  150. 

2  Ibid.,  §  10.  6  Penal  servitude  is  subsUtuted 
8  lUd, ,  §  11.  for  transportation  by  Acts  20  and  21 
4  lbid.j  §  12.  Vict.  c.  3,  and  27  and  28  Vict  c  47. 


1 


2a4 


STATtrrORT 
OFFIKCK. 


CUSTOMS  AND  EXCISE  OFFENCES. 

penalty  is  extended  to  aid  given  upon  the  high  seas  to 
a  prisoner  who  is  escaping.  Such  acts  are  also  criminal 
by  the  common  law  (1),  which  is  reserved  by  the 
statute  (2). 


Statctoet 

OrFKMCB. 


EQUIPPING  SHIPS  TO  MAKE  WAK  ON 
ALLIES  OF  GREAT  BRITAIN. 

Any  person  who,  without  Her  Majesty's  licence, 
equips,  furnishes,  fits  out,  or  arms,  ox  attempts  or 
endeavours  to  equip,  &c.,  or  to  procure  to  be  equipped, 
&c.,  or  aids  or  is  concerned  in  equipping,  &c.,  any  ves- 
sel, or  issuing  or  delivering  a  commission  for  any  vessel, 
with  intent,  or  in  order  that  it  shall  be  employed  in  the 
service  of  a  foreign  state,  as  a  transport  or  store  ship,  or 
to  cruise  or  make  war  against  any  state  with  which  Her 
Majesty  is  not  at  war,  is  liable  to  fine  and  imprisonment, 
or  either  of  them,  besides  forfeiture  of  the  vessel,  with 
all  its  stores  and  appurtenances  (3). 


CUSTOMS  AND  EXCISE  OFFENCES. 

cossoLiDATioH  Tho  laws  as  to  smucffflinfi:  are  now  consolidated  by 
statute  (4),  and  the  following  is  a  brief  summary 
of  the  offences  which  fall  within  the  scope   of  this 

BrttiRh  subject    work,  as  being  punishable  by  imprisonment.     §  235. 

^eS^h^^  "*  Any  British  subject  found  on  board  a  vessel  or  boat 
liable  to  forfeiture  for  being  found  within  the  statutory 
distance  from  the  shore  of  the  United  Kingdom,  having 
on  board,  or  having  had  on  board,  goods  inferring  for- 
feiture ;  or  on  board  such  a  vessel  or  boat,  where  the 
goods,  or  part  of  them,  have  been  thrown  overboard, 

8mlSSSR*?eMei  ^^  stavcd  in  or  destroyed  to  prevent  capture  :  and  any 

SihOT*  ^*^'**  person,  not  a  British  subject,  found  within  a  league  of 


1  Hume  i.  627*  oase  of  HyBlop 
and  Hyslop  or  Delone  in  note  8. 

2  Act  52  Geo.  III.  c.  156,  §  4. 


8  Act  59  Geo.  III.  c.  69,  §  7. 
4  Act  16  and  17  Vict  o.  107. 
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the  shore  of  the  United  Kingdom,  in  similar  circum- co»«>I'™a"o»' 

Stances,  is  liable  to  imprisonment  with  hard  labour, 

for  not  less  than  six  or  more  than  nine  months,  and 
for  a  second  offence,  for  not  less  than  nine  or  more 
than  twelve  months ;  unless"  he  prove  to  the  satisfac- 
tion of  the  Justice(s)  that  he  was  only  a  passenger,  Exemption  if 
and  had  no  interest  in  the  vessel  or  goods.  §  244.  JI!22Lg«n°^^* 
Any  person  who,  between  sunset  and  sunrise,  from  21st 
Sept.  to  Ist  April,  or  between  eight  o'clock  evening 
and  six  o'clock  morning,  during  the  rest  of  the  year, 
makes  or  assists  to  make  sigmals  from  any  ship  or  boat,  signals  to 
or  from  shore,  to  give  notice  to  any  person  on  board  a 
smuggling  ship  or  boat,  whether  the  distance  admit  of 
the  signal  being  seen  or  not,  is  liable,  at  the  discretion 
of  the  Justice  before  whom  he  is  brought,  to  be  im- 
prisoned with  hard  labour  for  a  term  not  exceeding 
one  year.  The  burden  of  proving  that  the  signal  was 
not  made  with  such  intent  lies  on  the  accused  (1). 
8  247.  Persons  assembled  to  the  number  of  three  or  Ajaembung  to 

,  ,   .  cooToy  goods, 

more  to  unship,  convey,  or  conceal  spirits  or  tobacco, 

tea  or  silk,  liable  to  forfeiture  (the  tea  or  silk  being  of 

value  of  £10  or  more),  and  persons  procuring  or  hiring  or  hiring  to  do 

any  person(s)  to  assemble  to  aid  in  unshipping,  fee.,"**' 

any  prohibited  goods,  the  duty  on  which  has  not  been 

paid  or  secured,  or  authorising  another  so  to  procure 

or  hire,  and  persons  obstructing  officers  of  the  naval  or  officers.     °*^ 

excise  service  or  persons  aiding  them,  or  duly  employed 

in  the  prevention  of  smuggling,  in  their  duty,  or  rescu-Rcwnoorat- 

^  ,  ^®  ,  .       ,         "^1  .        tempted  rescue 

mg,  or  attempting  to  rescue,  goods  seized,  or  destroymg  or  destruction  of 

or  attempting  to  destroy  goods  to  prevent  seizure,  are 

liable  to  imprisonment  with  hard  labour  for  not  less 

than  six  or  more  than  nine  months  for  a  first  offence, 

and  not  less  than  nine  or  more  than  twelve  months  for 

a  second  offence.     §  248.    Persons  numbering  three  Assemblage  to 

^  \.^    J         '2.1.    n  xT-  IP        •       conrey  or  rescue 

or  more,  assembled,  with  nre-arms  or  other  otfensive  goods  or  rescue 
weapons,  within  the  kingdom,  or  in  any  port,  harbour,  prehension. 

1  §246. 


I 
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co»80LiDATio»  or  creek  thereof,  in  order  to  assist,  or  who  actually  do 
assist  and  abet  in  the   illegal  landing,  receiving,  or 
carrying  away  prohibited  goods,  or  goods  the  duty  on 
which  has  not  been  paid  or  secured,  or  in  rescuing 
such  goods  from  the  officer  or  his  assistants,  or  from 
the  place  of  deposit,  after  seizure,  or  in  rescuing  or 
preventing  the  apprehension  of  any  person  who  has 
committed  a  felony  under  the  Act,  are  liable  to  penal 
servitude  for  life  or  not  less  than  fifteen  years  (1),  or 
Shooting  at  pre-  imprisonment  not  exceeding  three  years.    §  249.  Any 
within  100        person  maliciously  shooting  at  any  royal  or  revenue 
or  at  Officers,     vessel  or  boat  within  100  leagues  of  the  coast  of  the 
United   Kingdom,   or  at  any  officer  of  the   Queen's 
forces  employed  in  preventing  smuggling,  and  on  full 
pay,  or  at  any  excise  officer  or  person  aiding  him,  or 
duly  employed  for  the  prevention  of  smuggling,  in  the 
execution  of  his  duty,  and  any  person  aiding,  abetting, 
or  assisting,  is  liable  to  penal  servitude  for  life,  or  not 
less  than  fifteen  years,  or  to  imprisonment  not  exceed- 
Persons found     ing  three  years.    §  250.  Any  person  found  in  company 
with  gooda.       with  morc  than  four  others,  with  goods  liable  to  for- 
feiture, or  found  with  one  other  person,  within  five 
miles  of  the  coast  or  any  tidal  river,  and  carrying 
with  another     offijusivc  axms,  or  disguised  in  any  way,  is  liable  to 

armed  or  dis*  ,       _  o 

guised  near  coast  penal  scrvitudc  for  sevcu  years.  §  251.  Any  person 
Assaulting  or  forcibly  or  violently  assaultiug,  resisting,  or  obstructing 
any  officer  of  the  Queen's  forces,  employed  in  prevent- 
ing smuggling,  and  on  full  pay,  or  an  excise  officer,  or 
other  person  duly  employed  in  preventing  smuggling, 
in  the  execution  of  his  duty,  is  liable  to  penal  servitude 
for  seven  years,  or  imprisonment  with  hard  labour  for 
not  more  than  three  years. '  §  268.  Any  person  who 
has  been  convicted  under  the  Customs  Acts  of  any 
oflfence  inferring  a  pecuniary  penedty,  may,  for  a  second 


resisting. 


Sesnnd  minor 
offences. 


1  Penal  servitude  is  substituted      21  Vict.  c.  3  and  27  and  28  Vict.  o. 
for  transportation  as  to  all  offences      47* 
under  the  Act  by  the  Acts  20  and 
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similar  offence,  be  imprisoned  for  not  less  than  six  or  Coksolidatiok 

*    ,  BTATCTK. 

more  than  twelve  months,  


As  regards  all  the  above  cases  in  which  hard  labour  punuhx kktb. 
is  directed  to  be  inflicted,  power  is  given  to  dispense 
with  this,  in  the  case  of  females,  or  infirm  males  (1). 


CORRUPT  PRACTICES  AT  ELECTIONS. 

Statctort 

By  statute  the  following  acts   are   declared   crim- o'»^»^k<^"- 
inal  (2)  :— 

First,  giving  gifts  or  loans  to,  or  procuring  employ- 
ment, or  giving  promises  of  procuring  or  endeavouring 
to  procure  gifts  or  loans  to  or  employment  for,  any 
voter  or  other  person,  in  order  to  induce  any  voter  to 
vote,  or  refrain  from  voting,  or  in  consequence  of  such 
voter  having  voted  or  refrained  from  voting;  or  in 
order  to  induce  any  person  to  procure,  or  endeavour  to 
procure,  the  return  of  a  candidate,  or  the  vote  of  a 

Second,  in  consequence  of  such  inducements,  procur-  vourinK  to  innu- 

,   ,  *■  ,  *■  ence  election. 

ing,  or  promising,  or  endeavouring  to  procure  the  re- 
turn of  a  candidate  or  the  vote  of  a  voter  (4).  _  _. 

^    ''  ^      PaylnK  money 

Third,  advancing  or  pajdng,  or  causing  to  be  paid, '^'^^'^^^'y- 
any  money  with  intent  that  it  be  used  for   election 
bribery,  or  knowing  it  to  be  in  repayment  of  money  so 
expended  (5). 

V.      _xT-      J-        xi  •    J'       xi  •    •  RecelTlng  bribe. 

Fourth,  directly  or  indirectly,  receiving,  or  agree- 
ing for  gift  or  loan  or  employment  on  one's  own 
account,  or  that  of  another,  for  voting  or  refraining 
from  voting,  or  agreeing  to  vote  or  reftuining  from  vot- 
ing ;  or  for  having  voted  or  refrained  from  voting, 
or  induced  another  to  vote  or  refrain  from  voting  (6). 

°   ^  /      Intimidating  or 

Fifth,  directly  or  indirectly  usins^   or  threatening  deuming  or 

r  -1  ^     •    X  •    fl-^-  xi.        X      •    ®  aMuctmg  Toter. 

force,  violence,  or  restraint,  or  mflictmg  or  threatemng 

1  Act  16  and  17  Vict.  c.  107,  §  286.  4  §  2,  part  4. 

a  17  and  18  Vict.,  c.  102,  §  2.  6  §  2,  part  5. 

8  §  2,  parts  1,  2,  8.  6  §  8,  parts  1,  8. 
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statttort        injury  or  loss,  or  otherwise  practisine:  intimidation  to 

compel  another  to  vote  or  refrain  from  votmg,  or  m 

consequence  of  his  having  voted  or  refrained  from  vot- 
ing, or  preventing  or  otherwise  interfering  with  the 
free  exercise  of  the  franchise,  or  compelling,  inducing, 
or  prevailing  on  any  voter  to  vote  or  refrain  from  vot- 
ing, by  abduction,  duress,  or  any  fraudulent  device  or 
contrivance  (1). 

pcMisFUKKis.  The  punishment  of  offences  under  §§  2  and  3  is  fine 
aTid  imprisonment,  and  under  §  5  fine  or  imprisonment, 
with  a  frirther  liability,  in  all  cases,  to  forfeiture  of  a 
sum  of  money  at  the  suit  of  any  citizen. 

Nomination  and  Forffinff  Or  fraudulently  defacing  or  destroying  an  elec- 
tion  nommation  paper,  or  uttering  a  forged  nommation 
paper,  or  forging  or  fraudulently  defacing  or  destroying 
any  ballot  paper,  or  the  official  mark  on  it,  or  without 
authority  supplying  a  ballot  paper  to  another ;  or 
fraudulently  putting  a  ballot  paper  in  a  ballot  box,  not 
being  the  authorised  ballot  paper,  or  fraudulently 
taking  a  ballot  paper  out  of  a  polling  station,  or  with- 
out authority  destroying,  taking,  opening,  or  interfer- 
ing with  a  ballot  box  or  packet  of  ballot  papers,  or 
attempts  to  do  any  of  these  acts,  are  offences  involv- 

PuNWHMBKT.  uig  3.  puuishmeut  of  imprisonment  for  not  more  than 
two  years  in  the  case  of  officers  or  clerks  in  attendance 
at  polling  stations,  and  for  not  more  than  six  months 
in  the  case  of  other  persons,  and  in  each  case  with  or 
without  hard  labour  (2). 

corrapt  practice  Further,  any  official  or  agent  who  during  a  poll 
communicates,  except  for  an  authorised  purpose,  infor- 
mation as  to  who  has  or  has  not  voted,  or  as  to  the 
official  mark,  or  any  person  interfering  or  attempting 
to  interfere  with  persons  voting,  or  attempting  to 
obtain  in  the  polling  station  information  as  to  how  a 
voter  has  voted  or  is  to  vote,  or  communicating  at  any 
time  information  obtained  in  a  polling  station  as  to 

1  Act  17  and  18  Vict.  c.  102,  §  5.       2  Act  S5  and  86  Vict.  o.  33,  §  S. 
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whom  a  voter  is  about  to  vote  for,  or  has  voted  for,  or  SJScksT 
as  to  the  number  on  the  back  of  any  ballot  paper  given 
to  a  voter,  or  directly  or  indirectly  inducing  a  voter  to 
display  his  ballot  paper  after  marking  it,  so  as  to  make 
known  whom  he  has  voted  for  or  against,  is  liable  to 
imprisonment  not  exceeding  six  months,  with  or  with- 
out  hard  labour  (1). 

And  any  official  or  agent  who  at  the  counting  oforatcountin/?. 
votes  does  not  maintain  and  aid  in  maintaining  secrecy 
as  to  the  voting,  or  attempts  to  ascertain  the  number 
on  the  back  of  any  ballot  paper,  or  communicates  in- 
formation obtained  at  the  counting  as  to  the  candidate 
for  whom  the  vote  is  given  in  any  particular  paper,  is 
liable  to  imprisonment  not  exceeding  six  months,  with 
or  without  hard  labour  (2). 

Any  person  who  applies  for  a  ballot  paper  in  namePRBaowAxiow. 
of  another  whether  living  or  dead,  or  of  a  fictitious 
person,  or  who,  having  voted,  applies  for  a  second 
paper  in  his  own  name,  or  who  aids,  abets,  counsels 
or  procures  any  of  these  things,  is  liable  to  imprison- 
ment not  exceeding  two  years,  with  or  without  hard 
labour  (3). 

It  is  a  crime  and  offence  for  any  one  who  within  aqkht  voting. 
six  months  of  an  election  for  a  county  or  burgh,  has 
been  employed  for  reward,  as  agent,  canvasser,  clerk, 
messenger,  or  a  like  employment,  to  vote  at  such  elec- 
tion (4). 

1  Act  35  and  86  Vict.,  o.  83,  §  4.  8  Act  85  and  36  Vict.  o.  83  §  24. 

2  IhieU  4  Act  31  and  82  Vict.  c.  48,  §  8. 
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CONSPIRACY. 


COVSFTBACT  A 

ADB8TANTIVS 

OFFENCE. 


Conspii'acy  to 
accase  falsely  of 
crime, 

Or  to  raise  wages 
by  violence, 


Or  to  defeat 
justice. 


Or  to  effect  alter- 
ations of  law. 


PumsHMBirT. 


Conspiracy  to  commit  crime  is  a  substantive  oflFence. 
Thus  there  are  cases  reported  of  conspiracy  to  murder(l), 
to  commit  house-breaking  (2),  and  falsely  to  accuse  of 
crimes  from  motives  of  malice  (3),  or  for  purposes  of 
extortion  (4).  Conspiring  to  raise  wages,  or  to  concuss 
workmen,  or  to  effect  any  similar  object  by  violent  and 
forcible  means,  or  by  criminal  threats,  or  the  like,  is 
also  criminal  (5).  "Conspiring,  confederating,  and 
'*  agreeing  to  defeat  or  obstruct  the  administration  of 
"justice,  especially  when  justice  is  thereby  defeated  or 
"  obstructed,"  was  held  a  relevant  charge.  The  accused 
had  procured  one  individual  to  personate  another  in  a 
criminal  trial  (6).  "  Conspiring  to  effect  an  altera- 
tion of  the  laws  and  constitution  of  the  realm  by 
force  and  violence,  or  by  armed  resistance  to  lawful 
"  authority,"  is  still  a  good  charge  at  common  law,  in 
the  absence  of  an  express  exclusion  by  statute  (7). 

The    punishment  is   penal   servitude  or  imprison- 
ment. 


<t 


it 


1  Burnett  281,  case  of  Mann  and 
others  in  note. 

2  Burnett  231,  case  of  Keith  and 
Swanson  in  note. 

8  Hume  i.  170,  171,  and  cases  of 
Muschet  and  others  :  and  Nioolson 
and  others  there. — Alison  L  869, 
870.--Moreu.  411. 

4  Hume  i  842,  case  of  Scott  and 
Maxwell  in  Note  2. — Euphomia 
Robertson  and  others,  Perth,  April 
22d  1842 ;  1  Broun  295  and  Bell's 
Notes  62. — Margaret  Gkdlocher  or 


Boyle  and   others  Glasgow,   Oct. 
6th  1869  ;  8  Irv.  440. 

6  Thos.  Hunter  and  others,  H.C, 
Nov.  10th  1887  and  Jan.  3d  1888  ; 
1  Swin.  550  and  2  Swin.  l.—Bob. 
Sprot  and  others,  Ayr,  May  2nd 
1844  ;  2  Broim  179. 

6  John  Bae  and  Andrew  Little, 
Ayr,  Sept.  10th  1845  ;  2  Broun  476. 

7  Jas.  Gumming  and  others, 
H.C.,  Not.  7th  and  9th  1848 ;  J. 
Shaw  17.— The  statute  which  it  was 
pleaded  excluded  such  a  charge 
was  11  Vict  c.  12. 
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PROCURING,  OR  ATTEMPTING  TO  PROCURE, 
ANOTHER  TO  COMMIT  CRIME. 


Where  the  offence  is  actually  committed,  the  per-  commoh  law 
son  who  has  procured  its  perpetration  is  dealt  with  as  ^^^^  g^me — 
being  guilty  art  and  part.     But  where  the  crime  is^^i^nJ"^ 
not  committed,  either  from  the  person  whom  it  is^*^ 
attempted  to  seduce  to  its  commission,  resisting  the 
attempt,  or  from  any  other  cause,  the  offender  may 
still  be  punished.     Whether  the  rule  extends  only  to  Does  attemptinfc 
serious  crimes,  has  never  been  decided,  but  in  practice toJucSmi?^*^ 
no  such  charge  has  been  prosecuted,  except  where  the 
intended  crime  was  heinous,  such  as  murder  (1),  fire- 
raising  (2),  false  accusation  of  crime  (3). 

Attempt  to  procure  the  commission  of  certain  statutobt 
offences  has  been  declared  criminal  by  statute.  By  ""'*"' 
the  Post-office  Act  (4),  "  Every  person  who  shall 
solicit  or  endeavour  to  procure  any  other  person  to 
commit  a  felony  or  misdemeanor  punishable  by  the 
Post-office  Acts,  commits  a  crime  and  offence."  In 
cases  of  attempt  to  procure  the  commission  of  crime, 
it  seems  right  to  hold  that  the  mode  of  the  attempt  is 
of  no  consequence,  whether  threats,  solicitations,  or 
bribes,  provided  the  attempt  be  serious. 

The   punishment   is  penal  servitude  or  imprison- PunsHMixr. 
ment.     Under  the  Post-office  Act,  the  punishment  is 
limited  to  two  years'  imprisonment  (5). 

1  Hume  L  27,  case  of  Dingwall      and  others  there  and  in  note  1. 
there.  4  Act  7  WilL  FV.  and  1  Vict.  c. 

2  Home  i  186,  case  of  Eraser      86,  §  86. 

there.— Alison  i.  448.  5  Act  7  Will.  IV.  and  1  Vict,  c 

8  Hume  i.  888,  case  of  Isaacson      86,  §  86. 
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JURISDICTION. 


EzmroF 

SCOTTIBH  JURIS- 
DICTIOK. 

Jurisdiction  as  to 
all  crimes  cnm- 
mitted  in  Scot- 
land. 


Caseof  Peen. 


Members  of  the 
House  of  Com- 
mons. 


Ho  jurisdiction 
in  military  or 
church  offences. 


Soldiers  and 
clergymen 
amenable  for 
public  crimes. 


Criminal  jurisdiction  is  a  large  subject.  A  few 
general  observations  must  suffice. 

Every  person,  British  subject  or  foreigner,  charged, 
whether  as  actor  or  as  art  and  part,  with  a  crime  com- 
mitted in,  and  agaiiist  the  statute  or  common  law  of, 
Scotland,  is  amenable  to  the  jurisdiction  of  the 
Scottish.  CJourts  (1).  The  only  exception  is  the  case 
of  Scottish  Peers,  who,  for  treason,  petty  treason, 
murder,  or  other  felony,  are  amenable  only  to  their 
own  order  (2).  For  minor  crimes.  Peers  are  answer- 
able in  the  ordinary  Courts  (3).  Members  of  the 
House  of  Commons  are  exempt  from  arrest  during  the 
sitting  of  Parliament,  except  for  treason,  felony,  or 
breach  of  the  peace,  but  it  is  not  clearly  decided 
what  offences  fall  within  breach  of  the  peace,  in  the 
question  of  privilege  (4). 

The  statement  that  all  persons  are  subject  to  the 
jurisdiction  of  the  Scottish  Courts,  refers  only  to  crimes 
against  public  law,  not  to  military  or  ecclesiastical  law. 
Offences  which  are  created  by  the  special  rules  of 
official  professions,  are  not  cognisable  by  the  criminal 
Courts  (5).  But  persons  in  these  professions  are 
amenable  to  the  jurisdiction  of  the  courts  of  law  for 


1  Hume  ii.  57  —Alison  ii.  81. 

2  Acts  6  Anne  c.  23  and  6  Geo. 
IV.  0.  66.— Hume  ii  46,  47.— AU 
son  ii.  14. 

8  Hume  iL  47,  48,  and  oases  of 
the  Earl  of  Roseberry  :  and  the  Earl 
of   Iforton   there. — Earl  of   Mar, 


H.C.,  Dec.  19th  1831 ;  Bell's  Notes 
148. 

4  Act  1701,  o.  6.— Hume  ii.  48, 
49,  and  cases  of  Dunbar  and  others : 
Gordon :  and  Dempster  there. — Ali- 
son ii.  20. 

6  Hume  IL  34. — Alison  ii.  3,  4. 
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all  acts  which   are  offences  against  the  law  of  ^I^^^^Jh^jdrih- 
land  (1).  i>icvio^. 


Where  a  crime  has  been  committed  partly  in  Scot-  ^Jjjjl^'g^*^  *° 
land  and  partly  elsewhere,  it  is  a  question  of  circum- 
stances whether  the  Scottish  Courts  have  jurisdiction. 
If  the  main  act  is  committed  in  Scotland,  e,g,,  if  a 
forgery  fabricated  in  England  be  uttered  in  Scotland  (2), 
or  conversely,  if  a  forgery  be  uttered  in  Scotland  by 
being  posted  in  a  letter,  addressed  to  England  (3),  or 
goods  be  obtained  from  England  by  a  fraudulent  letter 
dispatched  from  Scotland  (4),  or  vice  versa/  (5),  or  by 
fraudulently  advertising  in  England,  and  obtaining 
money  from  Scotland  (6),  or  a  fraudulent  Scotch  bank- 
rupt uplifts  money  in  England  to  defraud  his  credi- 
tors (7),  there  is  jurisdiction.  There  may  even  be 
jurisdiction  if  an  act  done  out  of  Scotland  take  practical 
effect  there.  If  a  person  in  England  were  maliciously  Expiodye  sent  in 
to  forward  a  packa£:e  contammff  an  explosive  substance  abroad  to  injare 

•      n        1        1    •  1111  J  pcraon  in  Scot- 

to  a  person  m  Scotland,  in  order  that  when  he  opened  land, 
the  package  it  might  explode,  and  do  him  an  injury, 
the    Scottish    Courts  would    certainly  have  jurisdic- 
tion (8). 

The  coining  statute,  by  which  it  is  an  aggravated  Repeated  atter- 
crime  to  utter  base  coin  twice  within  a  limited  period, 
provides  for  the  second  uttering  being  committed  in  a 
different  locality  from  the  first,  by  conferring  jurisdic- 
tion upon  the  Court  of  either  place  to  try  the  offender 

1  Hume  ii.  41,  42,  48,  aod  cases  26th  1842 ;    1  Broun  472  (Indict- 

of    Burr  :     Hale :    Troubleoocks :  ment)  and  Bell's  Notes  148. — Thos. 

Butler:    Guthrie  :   Robertson  and  P.  M'Gregor  and  Geo.  Inglis,  H.C., 

others :  Bailde :  and  Oswald  there.  March  16th  1846 ;  Ark.  49. 

—Alison  ii  4.— ii  18.  5  Will.  E.  Bradbury,  H.C.,  July 

a  Hume  ii.  53,  54,  and  cases  of  25th  1872 ;  2  Gouper  311  and  45  B. 

Herries :  and  Macaffee  there. — Ali-  J.  1. 

Bonxi.  74,  75.— Alex.  Humphreys  or  6  WilL  Allan,    H.C.,    Feb.   4th 

Alexander,  H.C.,  April  29th  1839 ;  1878  ;  2  Couper  402. 

Bell's  Notes  148.  7  John  M'Kay  or  MOCey,  H.C., 

8  Will.  Jeffrey,  H.C.,  May  16th  Nov.  26th  1866  ;  5  Irv.  329  and  39 

1842 ;  1  Broun  837  %nd  BeU's  Notes  B.  J.  43  and  3  S.L.R.  54. 

149.  8  Hume  ii.  54,  and  case  of  Tay- 

4  Samuel   Michael,  H.  C.,  Dec.  lor  in  note  1. — Alison  iL  74,  75. 
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KXTBVTOr 
SCOTTXSK  JUBXfl- 
DICTIOH. 


Theft  and  reset 
continued  by 
poaseaeionof 
propertj. 


Thief  eomlny 
from  Enffland 
with  booty. 


No  Jorladlctlon 
orer  offences  on 
fcronnd  beyond 
jnrladlction. 


as  if  the  two  utteriDgs  had  taken  place  vrithin  its 
jurisdjction  (1).  The  Post-office  Act  (2)  provides  that 
the  Courts  of  every  place  through  -which  the  letter  or 
other  article  nvhich  is  the  subject  of  the  offence  has 
passed  in  course  of  post,  shall  have  jurisdiction. 

Theft  and  reset  are  held  to  be  continuous  crimes,  so 
that  a  thief  or  resetter  passing  out  of  one  jurisdiction 
into  another  with  the  property,  may  be  tried  in  the 
courts  of  the  jurisdiction  in  which  he  is  apprehended. 
This  is  the  common  law  (3),  and  is  confirmed  by 
statute  (4).  This  relates  only  to  the  crime  as  manifested 
by  the  possession  of  the  property.  The  offender  cannot 
be  tried  within  the  jurisdiction  in  which  he  is  appre- 
hended for  those  aggravations,  such  as  housebreaking  or 
the  like,  which  were  committed  in  the  jurisdiction  from 
which  he  came.  It  is  only  the  theft  or  reset,  which 
attaches  to  him  in  the  new  jurisdiction  by  his  posses- 
sion there  of  the  property  feloniously  taken  elsewhere, 
which  can  be  charged  against  him  in  the  fomtn,  de- 
preheTiaionis  (5).  » 

Except  in  the  cases  already  noticed,  and  in  cases  of 
treason  (6),  the  Scottish  courts  have  no  power  to  deal 
with  offences  committed  out  of  Scotland  (7),  unless 


1  Act  24  and  26  Viot.  c.  99,  § 
28. 

a  Act  7  Will  rv.  and  1  Vict  o. 
86,  §  37. 

8  Mackenzie,  part  u.  tit.  2,  p. 
179. — Home  ii.  54,  and  case  of  Tay- 
lor there. — ^ii.  65,  case  of  Taws  in 
note  a. — Aliaon  ii.  78,  79.— Jas. 
Dougherty  and  Edward  Prunty, 
OUugow,  Sept.  29th  1824:  Shaw 
128.— Jas.  W.  Niool,  March  15th 
1884  ;  Bell's  Notes  149.— Jas.  Ste- 
Tenson,  Glasgow,  Deo.  27th  1868 ; 
1  Irr.  841. 

4  Acts  18  Geo.  in.  o.  81,  §§  4,  6. 
—44  Geo.  III.  o.  92,  {§  7,  8.-24 
and  25  Vict  o.  96,  §  114. 

6  Hume  iL  56,  case  of  Taws  in 


note  a. — Alison  iL  78,  79,  and  case 
of  Lees,  note  2. 

6  Hume  ii  50  and  oases  of  Kirk- 
Patrick  and  others:  andMacdonald 
there.— Alison  ii.  70,  71. 

7  Hume  ii  50,  51  and  case  of 
Bruce  there.— Hume  (ii.  52),  thinks 
that  Sootchmen,  resident  abroad, 
might  be  amenable  to  the  Jurisdic- 
tion of  the  Scottish  Courts  if  they 
remain  in  a  special  relation  to  their 
country,  as  by  being  attached  to 
an  embassy,  or  being  employed  in 
a  Scotch  factory.  But  it  may  be 
doubted  whether  it  would  be  possi- 
ble in  practice  to  apply  any  such 
distinction  satisfactorily. — ^Alison 
ii  71,  72. 
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there  be  statutory  authority  to  try  the  offence  in  the  |J™jH^jTOia- 

place  of  apprehension  (1).     As  regards  offences  com-p'^'o"- 

mitted  at  sea,  piracy  is  the  only  crime   which   the  crimet  nt  sea. 

courts  of  Scotland  have  power  to  try,  irrespective  of 

the  nationality  of  the   offender,  or  the   flag  of  the 

ship  (2).     As  re£:ards  all  other  offences  committed  inJariadicttoain 

1  .  .      1  1  1  .  .  /.I         1  .  ^      piracy,  and 

ships,  it  depends  upon  the  position  of  the  ship  at  the  oerencea  in  hai^ 

.  .  .  ,  ...,.      boura  or  near 

time,  or  upon  its  nationality,  whether  there  is  jurisdic-coaat. 
tion.  There  is  jurisdiction  if  the  ship  be  within  three 
miles  of  the  Scottish  coast  (3),  or  be  within  a  Scot- 
tish port  or  harbour  or  navigable  river,  or  anchoring 
ground,  whatever  be  the  ship's  or  accused's  nation- 
ality (4).     But  in  the  case  of  offences  on  the  high  offence  com- 

•^    ^   •'  ®    .mitted  on  high 


seas,  or  in  foreign  ports  or  harbours,  the  courts   ofi 

Scotland  have  jurisdiction   only  if  the   vessel  was  a 

British  ship :  and  where  the  offence  is  committed  in  a  Brttwi  sabject 

^ '  .     .  In  Brttiah  ahlp  In 

foreign  port  or  harbour,  it  is  further  necessary  that  the  foreign  watew. 
offender  be  a  British  subject.  This  matter  is  now  re- 
gulated by  statute  (5).  The  Coining  Statute  gives  statntoryjwia- 
jurisdiction  to  the  Scottish  Courts  to  try  all  coining 
offences  committed  at  sea,  in  ships  registered  at 
Scottish  ports,  or  ships  touching  at  any  Scottish 
port  (6). 

1  The  following  may  be  referred  — See   also  V^IL   M'Aliater,    and 

to  as  examples ;  5  Geo.  IV.  c  84,  §  others,  H.a,  Nov.   20th  1887  ;  1 

22  (being  at  large  before  expiry  of  Swin.  687  and  Bell's  Notes  147. — 

sentence).    See  Jas.  Martin,  H.C.,  Jas.  Dahdel,  Dumfries,  Sept  29th 

Nov.  16th  1835 ;  1  Swin.  1  and  BelFs  1842 ;  1  Broun  426  and  Bell's  Notes 

Notes.  106.— 4  Geo.  IV.  c  34,  f  3  146. 

(desertion  of  service).    See  Clark  v.  4  Lewis   v.    Blair,    H.C.,    Feb. 

M  Naught,  H.C.,  March  9th  1846  ;  26th  1868 ;  3  Irv.  16  and  30  &  J. 

Ark.  33.— 11  Geo.  IV.  o.  64  (Tweed  508. 

Fisheries  Act).— 7  Will.  IV.  and  1  6  Act  18  and  19  Vict  c.  91  §  21. 

Vict  c.  36,  §  87  (Post-Office  Act).  This  enactment  precludes  any  such 

8  Hume  i.  480.  question  being  raised  as  was  at- 

8  It  was  laid  down  in  the  House  tempted  in  Jas.  Daldel,  Dumfries, 

of  Lords  as  undoubted  law  that  the  April  8th  1842 ;  1  Broun  217.    It 

rights  and  jurisdiction  of  a  nation  also  abrogates  the  law  that  offences 

extend  to  a  distance  of  three  miles  on  the  high  seas  can  only  be  taken 

from  the  shore,  in  the  case  of  Gam-  cognisance  of  in  the  High  Court  of 

mell  9.  Commissioners  of  Woods  and  Justiciary. — See    Will.     M'Alister 

Forrests,  March  3d,  4th,  7th,  8th,  and  others,  H.C.,  Nov.  20th  1837; 

10th,  and  28th  1869  ;  8  Macqueen  1  Swin.  587. 

419  (Lord  Wensleydale*s judgment).  6  Act  24  and  26  Vict,  o.  99,  §  36. 
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JCBISDICTION  or 

PAKTICULAB 

COVBTB. 


CouBT  or  jxjsn- 

CIABT. 

Constltnticm. 


Extent  of  Juris- 
diction. 

Inherent  power 
to  try  new 
offcncefl. 


Jurisdiction  not 
excluded  by 
jurisdiction 
being  conferred 
on  inferior 
courts. 


But  may  be 
excluded  by 
implication. 


In  speaking  of  the  jurisdiction  of  particular  courts, 
courts  of  radical  jurisdiction  will  alone  be  noticed  at 
present.  Courts  of  Review  wiD  be  noticed  later.  The 
Supreme  Criminal  Court  is  the  Court  of  Justiciary  (1), 
consisting  of  seven  (2)  Lords  Commissioners  of  Justici- 
ary, of  whom  the  Lord  Justice  General  is  president. 
The  Lord  Justice  Clerk  is  the  next  in  seniority,  and 
the  others  take  precedence  according  to  the  dates  of 
their  commissions  (3). 

The  Court  of  Justiciary  has  jurisdiction  over  all 
crimes  committed  in  Scotland  or  at  sea  (4).  If  a 
statute  create  a  new  offence,  but  fix  no  court  for  the 
trial  of  it,  the  Court  of  Justiciary  by  its  inherent 
power  to  take  cognisance  of  crime,  has  jurisdiction  to 
try  cases  under  it  (5).  Its  jurisdiction  is  excluded 
only  where  by  statute  a  particular  court  is  named  for 
trial  of  offences  under  it.  But  although  jurisdiction 
be  given  to  another  court  than  the  Court  of  Justiciary, 
this  does  not  per  ae  exclude  the  jurisdiction  of  the 
latter.  There  m«ist  be  an  exclusion  of  its  jurisdic- 
tion (6),  But  it  is  not  necessary  that  the  jurisdiction 
should  be  taken  away  expressly;  this  may  be  implied 
from  the  construction  of  the  Act.  Where  a  statute 
enacted  that  offenders  convicted  for  the  first  or  second 
time  "  before  two  Justices  of  the  Peace,"  should  be 
dealt  with  in  a  particular  manner,  and  that  persons 


1  Act  1672,  c.  16. 

a  Act  1672,  c.  16. 

8  This  ia  the  practice  now.  The 
rule  seems  fovmerly  to  have  been 
different.— Hume  ii.  18. 

4  Hume  ii.  81. — Alison  ii.  1. — 
In  the  Lord  Justice  Clerk  Hope's 
M3.  notes  to  Hume  the  following 
^wcurs — **  lA  considering  the  ques- 
"  tion  as  to  the  extent  <Kf  the  juris- 
"  diction  of  the  Justiciary,  the 
"  g^eral  -character  of  the  Act  1672 
"  c.  16  must  be  considered.  The 
**  punishment  of  crimes  bears  to  be 

the  object  of  the  Act,  and  there- 


t( 


**  fore  is  the  measure  of  the  juris- 
"  diction  of  the  Court.  It  extends 
'*  to  all  criminal  causes." 

6  Hume  ii.  40  and  cases  of  Caith- 
ness and  Bisset :  and  Brown  and 
M'Nab  there.— Alison  ii.  9,  10, 
IL 

6  Hume  U.  37,  38,  39,  and  cases 
of  Anderson  and  others  :  Hog  and 
Bryson :  and  Vert  and  others  there. 
— Alison  ii.  8  to  10. — Jas.  Affleck 
and  Jas.  Rodgers,  Jedburgh,  April 
6th  1842  ;  1.  Broun  207  and  Bell's 
Notes  147.— Rob.  Millar,  March  15th 
1843 ;  Bellas  Notes  147. 
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charged  with  a  third  offence  should  be  tried  in  the  Co'^' <>»  J^*"- 

.  ...  CXA»T. 

Supreme  Court,  it  was  held  that  the  jurisdiction  of  the 

Supreme   Court   was  excluded  as  regarded  first  and 
second  offences  (1). 

The  jurisdiction  of  the   Court  of  Justiciary  is  not  Jurisdiction  to 
limited  to  crimes  which  are  already  established  by  the  criminal  act, 
common  law  and  to  special  statutory  crimes.     It  has 
an  inherent  jurisdiction  to  punish  all  acts  which  are 
plainly  criminal,  although  previously  unknown,  and  not 
within  any  statute  (2). 

The  Court  of  Justiciary  is  the  only  competent  Court  Sj!JgJ5^{JJ',n 
in  cases  of  treason,  murder,  robbery,  rape,  fire-raising,  <^»***°  <*«*• 
deforcement  of  messengers,  breach  of  duty  by  magis- 
trates, and  in  all  cases  in  which  by  statute  a  higher 
punishment  than  imprisonment  is  directed  to  be  in- 
flicted (3). 

The  Court  of  Justiciary  holds  Courts  in  Edinburgh  S^^SSj^ntgh 
and  Circuit  Courts  in  certain  towns  aftermentioned.  The  ^^  circnit. 
Courtwhen  sitting  inEdinburgh  is  styled  theHigh Court  ^^^'^  ^^^ 


1  Rob.  Rowet,  Ayr,  April  27th 
1843:  1  Broun  540.— Matthew 
RobinjBon  or  Roberteon,  Dumfries, 
April  27th  1844;  2  Broun  176.— 
David  Bell,  April  25th  1850;  J. 
Shaw  848.  —  Geo.  Duncan,  H.C., 
Feb.  29th  1864 ;  4  Irr.  474  and  86 
S.J.  404. 

2  Hume  i.  12. — Bernard  Green- 
huff  and  others,  H.C.,  Deo.  19th 
1838 ;  2  Swin.  236  and  Bell's  Notes 
172,  174.— See  also  Jas.  Taylor  and 
others,  H.C.,  March  2l8t  1808  •; 
Burnett,  Appendix  No.  10,  and 
Hutchison,  vol.  4,  Appendix  iii., 
No.  16.— Hume  i.  495,  cases  of 
Chalmers  and  others  :  and  Mac- 
kimmie  and  others  there. — i.  496, 
cases  of  Ferrier  :  Wilson  and  Ross 
there,  and  Wilson  and  Banks  in  note 
i. — There  are  also  later  cases  which 
illustrate  this  doctrine,  e.g,,  Will. 
Fraser,  H.C.,  June  2l8t  and  July 
12tb  1847  ;  Ark.  280  and  329,  and 
Chas.  3 weenie,  June  18th  1858 ;  3 


Irv.  109  and  81  S.  J.  24,  in  both  of 
which  cases  charges  of  crimes  which 
had  never  before  occurred  in  prac- 
tice were  sustained.  A  fiurther 
illustration  is  to  be  found  in  the 
case  of  Richard  F.  Dick  and  Alex. 
Lawrie,  H.C.,  July  16th  1882 ;  4 
S.  J.  594  and  5  Deas  and  Anderson 
518,  where  it  was  argued  that  as 
by  Act  of  Parliament  (7  and  8  Geo. 
IV.  *c.  -20)  power  was  given  to  the 
Conrt  of  Justiciary  to  try  the  of- 
fence of  fraudulent  bankruptcy,  it 
was  not  an  offence  which  they  could 
try  at  common  law,  and  where  the 
Court  held  "  that  the  crime  was 
"  originally  cognisable  at  common 
"  law,  and  if  fraudulent  bankruptcy 
**  were  a  crime,  it  was  absurd  to 
**  contend  that  the  Justiciary  Court 
**  had  no  cognisance  of  it,  though 
"  the  libel  was  not  laid  on  the  sta- 
"  tute."  (See  the  Jurist  Report.) 
8  Hume  ii.  58,  59.— Alison  u.  20. 
— U.  22,  28. 
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ConsT  OF  jusn- 

CTART. 

Qnomm. 
High  Court  gene- 
ral JnriMtictioii. 


ExdoBiTe  Juris- 
diction in  Lo- 
thiana,  Orkney, 
aadSbetluid. 


Points  of  diffl- 
colty  remitted  to 
whole  Conrt. 


Cireait  twice  * 
year,  and  three 
timea  In  Glaa- 

ffOW. 


DaleaofCircnita. 


Other  Jndgea 
than  tho^e  ap* 
pointed  for 
Circuit  may  do 
the  duty. 


of  Justiciary.  One  judge  can  tiy  cases,  but  in  difficult 
or  important  cases,  two  or  more  may  sit  (1).  The  juris- 
diction of  the  High  Court  is  universal,  so  that  cases 
occurring  within  the  jurisdiction  of  any  Circuit  may 
be  tried  before  the  High  Court  It  has  also  exclusive 
jurisdiction  in  the  three  Lothians  and  in  Orkney  and 
Shetland,  in  cases  which  must  be  tried  in  the  Court 
of  Justiciary,  these  places  not  being  within  any  Circuit 
Where  points  of  difficulty  arise  as  to  relevancy,  or  as 
to  the  effect  of  verdicts,  or  the  proper  sentences  to  be 
pronounced,  it  is  usual  for  the  judge  or  judges  to 
certify  the  case  for  the  opinion  of  the  whole  Court,  in 
which  case  the  seven  judges,  or  as  many  as  can  attend, 
meet  and  dispose  of  the  matter.  The  presiding  judge  in 
the  High  Court  has  no  vote,  except  where  the  other 
members  of  the  Court  are  equally  divided  (2). 

Circuits  are  held  twice  in  each  year,  in  spring  be- 
tween 20th  March  and  12th  May  (3),  and  in  autumn 
in  September  and  October,  and  at  Glasgow  there  is  a 
third  Circuit  in  the  end  of  December  or  beginning  of 
January  (4).  The  day  of  the  meeting  of  each  Circuit 
Court  is  determined  by  an  Act  of  Adjournal  passed 
for  the  Spring  Circuit  between  1st  and  20th  March, 
and  for  the  Autumn  Circuit  between  1st  and  20th 
August  (5),  and  for  the  Glasgow  Winter  Circuit  before 
20th  November  (6).  The  Act  of  Adjournal  deter- 
mines which  judges  are  to  discharge  the  duties  of  the 
Circuits  respectively,  but  if  necessary,  the  judges  may  act 
on  other  Circuits  than  those  for  which  they  are  ap- 


1  AotB  81  and  82  Vict.  c.  95,  §  1. 

2  See  obeerration  by  Lord  Neaves 
in  Jaa.  Stewart,  Ayr,  Sept.  11th 
1868;  6  Irr,  810  and  2  S.L.R., 
270, 

8  Aot  80  Geo.  III.  o.  17,  §  8.— As 
the  Court  of  Session  now  sits  till 
the  20th  of  March,  the  period  for 
the  Spring  Circuit  must  be  held  to 
oommenoe  from  that  date,  and  it  is 


further  enacted  by  11  Qeo.  IV.  and 
1  Will.  IV.  0.  37,  §  3,  that  where  a 
Circuit  has  been  held  by  special 
appointment  at  any  place  in  De- 
cember or  January,  the  following 
Spring  Circuit  shall  not  be  held 
before  the  20th  of  April. 

4  Act  9  Geo.  IV.  o.  29,  §  1. 

6  Act23Geo.  III.  0.45,  §1. 

6  Act  9  Geo.  IV.  o.  29,  §  1. 
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pointed  (1).     Two  judges  usually  go  on  each  Circuit,  couetoitjuwi- 
but  one  judge  may  competently  conduct  the  business ,'   —  ,— 

nt       o  J  r  J  ^  Two  Jadf^es  for 

(2).    The  two  judges  may  sit  in  separate  courts  simul-cac^^J^i^jiN^ot 
taneously,  for  the  more  rapid  dispatch  of  business  (3).  ^^^ 
One  of  the  judges  at  a  Circuit  Court  may  proceed  to  nte  coartu 
another  Circuit  town  and  open  the  Court  there,  though 
the  sitting  in  the  other  Circuit  Court  be  not  completed 
(4).     The  Sovereign  may,  by  ord^r  in  council,  direct  2ay^*dto!*d2?' 
additional  courts  to  be  held  in  any  Circuit  town,  orStor^rcuite. 
dispense  with  Circuit  Courts  held  under  an  order  in 
council  (5),  or  form  new  Circuits  and  alter  limits  of 
Circuits  (6). 

The  following  is  the  present  arrangement  of  the 
Circuits : — 

TXriiMT  SnbdlvItlOB  of 

VYJMl.  Clrcuito. 

Glasgow  : — Shires  of  Lanark,  Dumbarton,  Renfrew. 
Stirling  : — Shires  of  Stirling,  Clackmannan,  Eonross. 
Invekary  : — Shires  of  Argyll,  Bute. 

North.  Nonii. 

Perth  :— Shires  of  Perth,  Fife. 
Dundee  : — Shire  of  Forfar. 

Aberdeen  : — Shires  of  Aberdeen,  Banff,  Kincardine. 
Inverness  : — Shires    of    Inverness,    Ross,    Cromarty, 
Elgin,  Nairn,  Sutherland,  Caithness. 

South.  sonth. 

Ayr  : — Shire  of  Ayr. 

Dumfries  : — Shire  of  Dumfries,  Stewartry  of  Kirkcud- 
bright, Shire  of  Wigtoa 

Jedburgh  : — Shires  of  Roxburgh,  Berwick,  Selkirk, 
Peebles. 

1  Act  9  Geo.  IV.  o.  29,  f  2.  8  Act  81  and   82  Vict,  c  95, 

2  Act  20Geo.  II.  a  48,  §82.— See      §  2. 

also  11  Geo.  IV.  and  1  WiU.  IV.  o.  4  Act  81  and  82  Viot  c.  95,  §  % 

<S9,  §  19,  by  which  the  Lord  Justice  5  Act  9  Geo.  IV.  c.  29,  §  8. 

General  may  preside  on  Cirouit.  6  Act  27  Viot  c  80,  §  1. 
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couKTOFjuan-      The  jurisdiction  of  each  circuit  is  limited  to  ofTences 
Jurisdiction —  committed  in  the  counties  included  within  the  circuit, 
of  cireuitTJwcpt  ©accept  in  the  case  of  continuous  crimes,  such  as  theft, 
Ind^JjSd!?"     where  the  crime  is  held  to  be  renewed  in  every  juris- 
tttatotory  cases,   diction  in  which  the  delinquent  has  the  stolen  property 
in  his  possession ;  and  of  crimes  in  reference  to  which 
power  is  specially  given  to  try  oifenders  at  the  place 
of  apprehension,  as  for  example,  crimes  committed  at 
sea  (1 ),  or  the  crime  of  being  at  large  before  expiry  of  a 
sentenceof  penal  servitude  (2),  or  offences  under  tfie  Fo- 
fiSJTSnVcir^t  reign  Enlistment  Act  (3).    In  one  case  of  abduction  of  a 
to  another.        yotcr,  the  objcction  was  taken  to  the  jurisdiction  of  the 
Circuit  Court  at  Dumfries,  that  though  the  abduction 
originated  within  the  jurisdiction  the  person  was  said 
to  have  been  carried  into  Ayrshire  and  kept  there,  and 
that  Ayr  was  not  within  the  jurisdiction.     It  was  held 
that  whether  it  would  have  been  competent  to  try  the 
offence  in  the  Ayr  Circuit  Court  or  not,  the  Court  of 
the  place  whence  the  abduction  took  place  had  juris- 
diction, particularly  in  election  abductions,  as  they  had 
always  a  special  relation  to  the  place  from  which  the 
voter  was  abducted  (4). 
JunisDicnow  Of      The  jurisdiction  of  Sheriffs  and  their  substitutes  is 
Limited  to  their  limited  to  offeuces  in  their  counties,  except  as  regards 
STonunumw  *   coutinuous  crimes,  and  crimes  in  reference  to  which  the 
sSSui^^'crimes.  Sheriff  of  the  place  of  apprehension  has  jurisdiction  by 
Harbours,  navig- statutory   enactment   (5).     The   jurisdiction    includes 
"  the  navigable  rivers,  ports,  harbours,  creeks,  shores, 
"  and  anchoring  grounds,"  in  and  adjoining  the  sheriff- 
dom, and  where  counties  are  separated  by  a  river,  or 
frith,  or  estuary,  the  sheriffs  of  the  adjoining  counties 

1  Acts  18  and  19  Viot.  o.  91,  1S35 ;  1  Swin.  1  and  Bell's  Notes 
§  21.  105. 

2  Act  6  Geo.  IV.  c.  84,  §  22.—  8  Acts  33  and  34  Vict.  o.  90,  §  IS. 
Under  this  statute  the  offender  may  4  John  Douglas,  jun.,  and  Jas. 
be  tried  either  in  the  place  of  appre.  Irving,  Dumfries,  April  27th  1866  ; 
hension  or  in  the  place  from  which  5  Irv.  265  and  2  S.L.R.,  181. 

he  was  ordered  to  be  banished.—  6  Acts  17  and  18  Vict.  c.  104,  § 

See  Jas.  Martin,  H.C.,  Nov.  16th       581,  and  18  and  19  Vict.  c.  91,§  21. 
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have  a  cumulatiye  jurisdiction  over  the  interveiiiDgJ^;^J^<>*<>' 
space  (1). 

Sheriffs  can  try  all  crimes  which  infer  only  an  arbi-  Nature  of 

•^  .  •         1    -L      offences  falling 

trary   punishment,   and  which  are  not  restricted  by  within  sherfira 

J     r  >  J  jurisdiction. 

statute  to  any  other  forwm  (2).  It  has  never  been 
decided  whether  an  offence  which  by  statute  is  punish- 
able in  the  discretion  of  the  judge,  either  by  imprison- 
ment or  a  higher  punishment,  which  latter  a  Sheriff  can- 
not inflict,  can  competently  be  tried  in  the  Sheriff  Court. 
The  question  was  raised  in  a  case  under  the  Night 
Poaching  Act,  for  an  offence  for  which  the  punishment 
prescribed  was  seven  years*  transportation,  or  "  such 
"  other  punishment  as  may  by  law  be  inflicted  on  per- 
"  sons  guilty  of  a  misdemeanour,"  as  the  Court  might 
adjudge.  The  libel  was  found  irrelevant  &s  being  "  not 
"  so  framed  as  to  be  competently  tried  before  the 
**  Sheriff"  (3).  It  is  thus  an  open  question  whether, 
if  the  demand  for  punishment  were  limited  to  such  a 
sentence  as  the.  Sheriff  could  pronounce,  the  Sheriff 
might  not  try  the  case  (4). 

The  jurisdiction  of  borough  magistrates  and  Justices  J^wwcrio"  <>» 
of  the  Peace,  at  common  law,  is  now  confined  to  petty  TBAxna. 
cases,   while   there  are   statutes  too  numerous  to  be 
quoted  enabling  them  to  try  particular  offences.    Their  offence  in  their 
iurisdiction  is  confined  to  crimes  committed  m  their  c«unty,  except  m 

^^  statutoiy  cases. 

1  Act  11  G60.  IV.  and  I  Will.  1853 ;  1  Irv.  146  and  25  S.J.  268 
rV.  c.  69,  §§  22,  24. — Lewis  v.  Blair,  (Lord  Justice  Clerk  Hope's  opinion). 
H.C.,  Feb.  25th  1858  ;  3  Inr.  16  8  Hume  ii.  60,  case  of  Russell  in 
and  30  S.J.  508.  note  a. 

2  Hume  ii.  60,  61.  -ii.  64,  65.—  4  See  Alison  ii!  87,  88.— It  la 
Alison  ii.  35  36. — See  Jas.  Ken-  understood  that  in  practice  it  is  now 
nedy,  Nov.  7th  1839  ;  2  Swin.  447  often  done,  the  prosecutor  restrict- 
note,  and  Bell's  Notes  61,  where  it  ing  his  demand  for  punishment  to 
was  declared  •competent  to  try  the  limits  of  the  Sheriff's  jurisdic- 
minor  forgeries  before  the  Sheriff,  tion.  One  of  the  clauses  of  the 
and  Dawson  v,  M'Lennan,  H.C.,  Merchant  Shipping  Act  17  and  18 
April  2d  1863  ;  4  Irv.  357  and  35  Vict.  c.  104,  §  530,  appears  to  make 
S.J.  515,  where  the  same  was  held  it  competent  for  the  Sheriff  to  try 
as  to  a  charge  of  concealment  by  a  certain  offences  against  that  Act, 
bfmkrupt.— See  also  Byrnes  and  although  the  offences  are  felonies, 
others  v.  Dick,  and  Lawton  and  and  if  tried  in  a  higher  coiirt  might 
others  v.  Lawson,  H.C.,  Feb.  23,  be  punished  by  penal  servitude. 
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IMFKRIOB  MAGIS- 
TBATB8. 


juBiBDiCTioN  OF  boroughs  OF  counties  (1),  except  in  the  case  of  crimes 
committed  at  sea  (2),  and  offences  in  reference  to 
which  jurisdiction  is  conferred  upon  the  magistrates  of 
the  place  of  apprehension  by  statute  (3). 


AURBfiT  WITHOUT 
WABRAMT. 

Maf^Istrate  see- 
ing crime  may 
arrest, 

Or  order  arrest 
on  information. 


Constables  seeing 
crime,  or  directly 
infoiined,  may 
command  assist- 
ance of  by- 
standers. 


Arrest  on  the 
spot  not  abro- 
gated by  statu- 
tory provisions 
as  to  warrants. 


Breaking  doom 


citizen  seeing 
felony  may 
arrest. 


ARREST. 

A  magistrate  (4)  who  witnesses  the  commission  of  a 
crime  may  arrest  the  offender,  or  order  arrest.  If 
immediate  complaint  be  made  to  a  magistrate  of  a 
serious  crime  by  others  who  know  the  fact  and  who  the 
offender  is,  he  may  verbally  order  his  arrest  (5). 

A  constable  or  other  officer  of  law  who  sees  a  per- 
son commit  a  felony  or  breach  of  peace,  or  threaten 
violence,  may  arrest  him.  He  may  do  the  same  on 
direct  information  of  eyewitnesses.  In  arresting  he 
may  command  the  assistance  of  the  bystanders  (6). 
These  powers  are  not  abrogated  by  special  statutory 
rules,  empowering  justices  to  grant  warrant  to  summon 
offenders  on  information  on  oath  of  a  breach  of  the 
statute.  The  officer  is  still  entitled  to  arrest  offenders 
who  are  detected  by  him  in  the  act  (7).  In  cases  of 
serious  crime  officers  may  break  open  doors,  after  stat- 
ing  their  purpose,  demanding  admittance,  and  being 
refused.  But  in  mere  breaches  of  the  peace,  they 
may  not  break  in,  except  to  quell  a  disturbance  actually 
proceeding  (8). 

Any  citizen  witnessing  a  felony  may  arrest  the 
criminal.     But  he   may  not  do   so   on   suspicion   or 


1  Hume  ii  67  and  cases  of  Cle- 
phane  :  and  Weir  in  note  1. 

2  Acts  17  and  18  Vict.  c.  104,  § 
681,  and  18  and  19  Viot.  a  91, 
§21. 

8  Act  4  Geo.  IV.  c.  84,  §  8.— 
Clark  V.  M'Naught,  H.C.,  March  9th 
1846 ;  Ark.  88. 

4  The  word  magistrate  is  here 
used  in  its  widest  sense,  as  includ- 
ing all  the  higher  Judges. 


5  Himie  ii.  76. — ^Alison  iL  116, 
117.— Campbell  330. 

6  Hume  ii.  76,  76.  —  Alison  ii 
117,  118.— Campbell  330. 

7  M'Vie  and  Lynch  ▼.  Dykes, 
H.C.,  May  28th  1866 ;  2  Irr.  429 
and  28  S.  J.  416. 

8  Hume  ii.  76,  referring  to  sta- 
tutes 1717,  c.  8.— 1628,  c.  8.— 1667, 
c  83.-1661,  c.  22.— Alison  ii.  118. 
—Campbell  831. 
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information,  nor  may  he  break  open  doors.     In  case  ^aIS'k? 

of  mere  breach  of  the  peace,  he  may  try  to  prevent  or 

stop  it,  but  cannot  arrest  (1).     By  statute,  power  ^SKS*''***"^^ 

arrest  an  offender  taken  in  the  act,  is  conferred  upon 

certain  persons  specially  (2),  and  in  some  cases  power 

is  given  to  any  person  to  arrest  (3). 

A  magistrate,  on  information  of  any  (4)  crime,  may  ^^'^^J^J* 
grant  warrant  to  arrest,  and  it  would  appear  that  a  Magistrate  ma^ 
baron-bailie    may  gmnt  warrant   to  apprehend   andSSr*"'"" 
detain  till  a  higher  magistrate  can  be  informed  of  the 
charge  (5). 

Except  when  required  by  statute  (6),  the  warrant  Petition  or  oath 
need  not  be  preceded  by  a  petition,  or  oath,  or  declara- 
tion of  the  applicant,  although  the  magistrate  may 
require  such  (7).      Where  a  statute  prescribed  that  ^J^S'otlJpiii"* 
the  warrant  must  proceed   upon  sworn   information,  J^^^u^p^^J*/ 
this    proviso   was    held    not    to  apply  to  a  warrant  ****"» 
granted  at  the  instance  of  the  Procurator-fiscal,  there 
being  a  special  clause  giving  power  to  the  public  pro- 
secutor   to    prosecute,    without    its    being    said    as 
regarded    him    that    he    must    give    information    on 
oath  (8).     The  warrant  should  be  dated,  and  if  by  a^J^S{^*"*' 
justice  or  justices  of  peace,  should  bear  their  style, 
quality,  and  county,  and  the  place  where  it  is  given. 
It  is  also  usual  to  state  the  crime.     But  a  warrant  is 
not  necessarily  void  for  want  of  such  solemnities,  if 


1  Hume  ii.  76,  77.  — Alison  ii. 
119.  Alison  thinks  the  injured 
party  might  act  on  information, 
but  cites  no  authority.^  Campbell 
881. 

3  For  example,  see  Act  9  Qeo. 
IV.  o.  69,  §  2,  Act  2  and  8  Will. 
IV.  o.  68,  §  2  (Poaching).— Act  82 
and  88  Vict,  c  99,  §  8  (Habitual 
Criminals). — Act  85  and  86  Vict. 
e.  98,  §  49  (Pawnbroking). 

8  For  example,  see  the  Salmon 
Fisheries  Acts,  9  Geo.  IV.  o.  89,  § 
11,  and  Act  81  and  82  Vict  c  128, 
§  29,  and  the  Coining  Offences  Act 


24  and  25  Vict.  o.  99,  §  81. 

4  Hume  ii.  77.— Alison  ii.  120.— 
Campbell  881. 

5  Hume  ii.  77,  referring  to  20 
Qeo.  II.  c  4a— ii.  77,  case  of  Hay  in 
note  a. — Alison  ii  120. 

6  BIythe  and  Taylor  ▼.  Robson, 
H.C.,  June  10th  1858 ;  1  Irr.  285 
and  25  S.  J.  446  and  2  8tuart  458. 

7  Hume  ii.  77.— Alison  ii.  121.— 
Campbell  881. 

8  Act  6  Geo.  TV.  c.  129,  §§  7,  11. 
— Neil  V.  IVocurator-ftscal  of  Stir- 
lingshire, H.C.,  May  19th  1884; 
Bell's  Notes,  120. 
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WARRANT. 


Wamnt  and 
oath  dated,  no 
date  to  petition 
not  fatal 


One  alioiatnre 
nnleu  two 
required  by 
•tatato. 


Warrant  to  bring 
before  granter  or 
other  maglitrate. 


Indorsation 
where  to  be  exe- 
cuted beyond 
boonda. 


Sheriff  wairants 
good  in  all 
coontlea. 


IndorBation  In 
England  or 
Ireland. 


Indorsation  in 
colonies. 


the  magistrate's  signature  be  appended,  and  the  per- 
son to  be  arrested  be  designated  as  accurately  as  the 
circumstances  admit  of  (J).  When  the  arrest  is  on  a 
warrant,  issued  on  a  written  petition,  it  has  been  held 
good,  though  the  petition  was  without  date,  the  rela- 
tive oath  and  the  warrant  being  dated  (2).  But  it 
would  probably  be  otherwise  if  the  petition  and  the 
oath  had  no  date  (3).  Where  a  warrant  is  from  the 
Commission  of  the  Peace,  the  signature  of  one  Justice 
ordinarily  suffices  (4).  But  if  a  special  statute  require 
the  signatures  of  two,  a  warrant  by  one  Justice  will 
be  invalid  (5).  The  warrant  may  be  to  bring  the 
offender  before  the  grantor  or  any  other  magistrate  of 
the  bounds.  It  may  be  addressed  to  the  grantor's 
proper  officers,  or  to  any  officer  named,  or,  if  necessary, 
to  a  private  citizen  (6). 

An  officer  cannot  arrest  beyond  the  bounds  for 
which  the  warrant  runs,  unless  it  be  endorsed  by  a 
magistrate  of  the  bounds  to  which  the  offender  has 
fled.  Warrants  for  apprehension  by  Sheriffs  may  be 
executed  in  any  other  county,  provided  they  are  exe- 
cuted by  an  officer  of  the  Court  from  whence  they 
issued,  or  by  a  messenger-at-arms  (7).  In  cases 
where  the  offender  has  left  Scotland,  the  warrant 
must  be  endorsed  by  a  magistrate  of  the  place  where 
it  is  proposed  to  apprehend  (8).  The  bearer  must,  if 
required,  make  oath  to  the  verity  of  the  warrant. 
Where  the  offender  has  fled  to  a  colony,  the  indorsa- 
tion must  be  by  a  Judge  of  her  Majesty's  superior 


1  Hume  ii.  ?&— Alison  ii.  122, 
123.— Campbell  382. 

2  Crawford  v.  Wilaon  and  Jame- 
sons, H.C.,  Not.  19thl838;  2Swin. 
200. 

3  M^Leod  v.  Buchanan  and  Rose, 
H.C.,  Jan.  24th  1835 ;  13  Shaw's 
Session  Cases  1153  and  7  S.  J.  190. 

4  M*Creadie  v.   Murray,    H.C. 


March  22d  1862 ;  4  Inr.  176  and  34 
S.  J.  468. 

5  See  case  of   Mljeod  v.  Bu- 
chanan supra. 

6  Hume  ii.  78. — Alison  ii.  123 — 
Campbell  332. 

7  Act  1  and  2  Vict,  a  119  §  25. 

8  Acts  11  and  12  Vict.  c.  42  §  15, 
and  12  and  13  Vict  c.  69  §  15. 
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Court  in  the  colony  (1).     If  the  offender  has  escaped  akriwt  oh 
to  a  foreign  country,  it  is  only  by  the   operation  of  ^;^^;;;jjj^ 


extradition  treaties  that  his  arrest  can  be  obtained  (2).  *reatic«. 
An  officer  holding  a  warrant  for  the  arrest  of  a  person 
charged  with  committing  a  crime  in  a  foreign  country, 
can  execute  it  anywhere  within  the  United  Kingdom, 
without  indorsation  (3). 

An  endorsed  warrant  may  be  executexl  either  by  Ezecatinff  on  en- 

.1-1  1.  nji.i  -i  ••    dorsed  wanranU 

the  bearer,  or  by  any  oi  those  to  whom  it  was  ongi- 
nally  directed,  or  by  officers  of  the  place  of  indorsa- 
tion (4).  Indorsation  applies  only  to  warrants  for  indorsation 
apprehension  for  examination  in  order  to  trial,  not  toan-estinoi-derto 
the  case  of  persons  ordered  to  be  apprehended  with  a 
view  to  their  being  bound  over  to  keep  the  peace  (5), 
or  to  their  being  punished  under  a  sentence  already 
pronounced  (6) 

When  arresting,  the  officer  should  state  the  sub- Procedure  in 
stance  of  the  warrant     The  officer,  if  required,  should  ^^ 
show  the  warrant,  and  particularly  if  he  be  only  act- 
ing as  an  officer  pro  hoc  vice,  or  be  beyond  his  ordi- 
nary bounds  (7).     Before  breaking  open  doors,  even 
with  a  warrant,  admission  must  have  been  asked  and  J„*i^^e. 
refused.     The  right  to  break  in  applies  to  any  house, 
or  place  within  the  house  (8). 

A  person  arrested  must  be  brought  before  a  magis- Prisoner  brought 
trate  without  delay.     Detention  for  one  single  night  is  trate  without 
permissible,  if  distance  or  lateness  of  the  hour  render  *  *^* 
this  necessary  (9).    This  is  the  rule  where  the  arrest  is 


1  Act  6  and  7  Vict.  c.  84,  §  2,  as 
amended  by  16  and  17  Vict.  c.  118. 

2  In  audi  cases  the  procedure 
must  of  course  in  a  great  mea- 
sure be  regulated  by  the  foreign 
power. 

8  Act  3d  and  84  Vict.  c.  52,  §  18. 

4  Act  11  and  12  Vict.  c.  42,  §  15, 
and  12  and  13  Vict.  o.  69,  §  15.— 
Humeii.  79.— Alison  ii.  124. 

5  sHume  ii.  79,  case  of  Taylor  in 
note  1.— Alison  ii  129. 


6  Beattie  v.  Sir  John  Maxwell's 
Trustees,  H.C.,  March  9th  1846; 
Ark.  14. 

7  Hume  ii.  79,  and  cases  of  Ed- 
monston  and  others :  and  Sinclair 
there. — ^Alison  ii.  124. 

8  Hume  ii.  80.— Alison  ii.  124.— 
Campbell  335,  336. 

9  Hume  u.  80.— Alison  ii.  129, 
130.  —  Campbell  336.  —  See  also 
Crawford  r.  Blair,  H.C.,  Nov.  17th 
1856  i  2  Irv.  611  and  29  S.  J.  12. 
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arrmtoh  Qjy  warrant,  and  applies  with  creater  force  where  there 
is  no  warrant  (1).  Burgh  statutes  generally  enact  that 
the  person  arrested  must  be  brought  before  a  magis- 
trate, "  in  no  case  later"  than  the  first  lawful  day  after 

Priioner  ftrrwtod  arrest  (2).     Where  arrest  is  on  an  endorsed  warrant 

on  endonwa  ^    ^ 

"^SSnmi^u^    the   oflScer  must  take  the  prisoner  before    a  magis- 

indOTMiiOT?*  **'  trate  of  the  bounds  to  which  the  indorsation  applies, 
that  the  question  of  bail  may  be  disposed  of.  If  bail 
is  not  accepted,  or  cannot  be  found,  the  magistrate 
remands  the  prisoner  to  the  custody  of  the  oflScer,  to 
be  conveyed  back  to  the  jurisdiction  from  which  he 

conreyance  from  has  escaped.  Where  the  apprehension  is  in  England, 
the  officer,  on  receiving  the  prisoner  from  the  magis- 
trate, should  convey  him  before  a  magistrate  of  a 
county  adjacent  to  England  (3).  But  in  modem  prac- 
tice this  rule  is  not  carried  out  as  regards  land  car- 
riage, the  facilities  of  travelling  being  such  that  it  would 
be  no  advantage  to  the  accused  to  be  detained  in  a 

cenreyancebj   southcm  county.     But  whero  a  prisoner  was  conveyed 

sea  to  a  non-  . 

adjacent  conntj  from  England  by  sea  to  a  county  not  adjacent  to  Eng- 
land this  was  held  illegal  (4). 

The  rules  in  regard  to  foreign  criminals,  who  are  to 
be  arrested,  with  a  view  to  their  being  surrendered  to 
the  authorities  of  their  own  country,  are  fixed  by  sta- 
tute (5).  The  arrest  must  be  on  a  warrant  issued  by 
a  magistrate  on  an  order  from  the  Secretary  of  State, 
and  on  such  evidence  as  would  justify  the  issue  of  a 
warrant  for  a  crime  committed  in  England,  or  by  a 
Sheriff,  Sheriff-substitute,  police  magistrate,  or  justice 
of  peace,  on  such  information,  complaint  and  evidence 
as  would  justify  a  warrant  for  an  offence  committed 
in  Scotland  (6). 

1  Maodonald  v.  Lyon  and  Main,  and  12  and  18  Vict.  c.  69,  §  15. 
H.C.,  Dec.  8th  1851 ;  J.  Shaw,  616  4  Matthews  v,  the  Qhugow  Iron 
and'24  S.J.  65  and  1  Stuart  129.  Company,  H.C.,  Nov.  28th  1836 ;  1 

2  See  8  and  4  WiU.  IV.  c.  46§79  Swin.  893  and  BeU's  Notes  154. 
(General  Burgh  Act)  and  11  and  12  6  Act  83  and  84  Vict.  c.  52. 
Vict.  0. 118,  §  89  (Edinburgh  PoUce  6  Ibid,  §  8  as  amplified  in  §  26 
Act).  and  by  §  6  of  Aot  86  and  87  Vict.  o. 

8  Acte  11  and  12  Vict.  o.  42  {  15,      60. 
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JUDICIAL  EXAMINATION. 

K  the  crime  charged  is  too  serious  to  be  tried  sum-  examikatioh 

«  ..,.,..     ,  MUST  BR  BKrO«« 

manly,  the  first  step  after  apprehension  is  the  judicial  a  maoiotkatk. 

examination,  before  the  magistrate  to  whom  the  accused 

is  first  presented,  or  before  some  other  magistrate  on 

his  remit.     The  magistrate  need  not  have  power  or  Any  magistTate 

jurisdiction  to  try  the  offence.      It  is  even  doubtful  Baron-iMdiie. 

whether  a  baron-bailie  cannot  preside  (1).     A  person  Tempontiy 

acting  temporarily  and  gratuitously  as  sheriff-substitute  ■  *    "" 

may  preside  (2).     But  no  one  who  is  not  a  magistrate 

can  do  so  (3).     It  is  not  competent  for  a  sheriff-clerk,  sheriff-derk 

acting  as  sheriff-substitute  by  deputation,  to  take  a^n?t"' 

declaration  (4). 

The  magistrate  must  be  present  during  the  exami-Ha^iatrateninst 

...,.«  «  .  .  .         be  truly  present. 

nation  to  protect  from  unfair  or  oppressive  examina- 
tion (the  prisoner  not  being  permitted  to  have  legal 
advice),  and  therefore,  a  declaration  emitted  in  his 
absence,  though  acknowledged  afterwards  in  his  hear- 
ing as  correctly  taken  down  before  being  signed,  is 
invalid  (5).  In  one  case  it  was  held — one  judge  Law  now  more 
dissenting — ^that  though  the  magistrate  fell  asleep  atmeriy. 
intervals  for  a  quarter  of  an  hour  at  a  time,  the 
declaration  was  good  (6).  But  a  declaration  would 
certainly  not  be  sustained  in  similar  circumstances 
now.  In  a  later  case,  where  the  magistrate  put  ques- 
tions, but  went  away  while  the  declaration  was  being 


1  Aliflon  ii  666.— Thos.  Hay, 
Feb.  2d  1824 ;  Ftbaw  US  and  Hume 
ii.  77,  note  a. 

3  John  Mabon  and  Edward  Shil- 
lingktw,  Jedburgh,  April  4th  1842 ; 
1  Broun  201  and  Bell's  Notes  151, 
referring  to  6  Geo.  IV.  c  28,  §  9,  as 
amended  by  9  Geo.  IV.  o.  29,  §  22. 

8  Hume  ii.  827i  case  of  Erakine 
in  note  a. — ii.  829,  cases  of  Hughes : 
and  Ronald  and  others  in  note  1. — 
Alison  iL  660. 

4  John   Stewart,   Perth,   April 


22d  1857 ;  2  Irr.  614  and  29  S. 
J.  844. 

6  Hume  ii.  827»  case  of  Dayidson 
in  note  a. — Alison  ii.  560,  661. — 
Jas.  Davidson,  Aberdeen,  April  9th 
1829,  or  April  I7th  1827  (reports 
differ) ;  Shaw  207  and  Syme  Appx. 
p.  46. — Dietrich  Mahler  and  Marcus 
Berrenhard,  H.C.,  June  15th  1857 ; 
2  Iry.  684  and  29  8.  J.  562. 

6  Murdo  Mackay  and  others^ 
Feb.  21st  1881 ;  8  a  J.  802  and 
BeU's  Notes,  242. 
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EXAMIVATION 
MUST  BB  BBFORB 
A  ICAOISTBATB. 


RKQmSITBS  A8 
BBOAKD9  TRX 
A0CU8BD. 

Prisoner  In  xonnd 
senses  and  speak- 
ing voluntarily. 

Promises  to 
prisoner. 


Or  advice. 


MODB  OF  TAKtBO 
PBGLABATIOM. 


written  out,  for  about  a  quarter  of  an  hour,  and  only 
heard  it  read  over  before  signing,  the  declaration  was 
held  invalid,  though  the  magistrate  declared  that  it 
was  in  substance  what  the  accused  had  said  (1). 

The  prisoner  must  be  in  his  sound  and  sober  senses, 
and  the  magistrate  must  assure  himself  of  this  (2). 
What  he  says  must  be  free  and  voluntary,  not  induced 
or  elicited  by  threats  or  promises  (3).  A  mere  pro- 
mise by  the  person  injured  that  if  the  accused  -con- 
fessed he  would  not  prosecute  him  will  not  nullify 
the  declaration.  Such  a  fact  cannot  be  admitted 
to  proof  (4).  But  any  inducements  held  out  by  a 
superior  ofBcer  of  police  will  probably  make  a  declara- 
tion inadmissible  (5).  If  a  police-officer  were  to  tell 
the  accused  that  it  would  be  better,  or  greatly  in  his 
favour,  for  him  to  tell  all  about  the  matter,  the 
declaration  will  be  inadmissible,  but  not  if  he  merely 
bids  him  tell  the  truth  (6).  A  declaration  was  received, 
although  the  procurator-fiscal  told  the  prisoner,  he 
"  ought  to  speak  the  truth  and  tell  no  lies"  (7).  But 
the  magistrate  must  be  specially  cautious  not  to  say  a 
word  that  may  even  seem  like  an  inducement  to  the 


1  Jas.  McMillan,  Glasgow,  Sept. 
29th  1858;  8  Irv.  213.— See  also 
observatioiis  by  Lord  Justioe 
General  Macneill  in  Dietrich 
Mahler  and  Marcus  Berrenhard, 
H.C.,  June  15th  1857 ;  2  Irv.  634 
and  29  S.  J.  562,  impugning  the  lax 
role  laid  down  in  Alison  ii.  561.  It 
would  appear  from  the  Jurist  Re- 
port of  the  case  of  Mackay,  that 
the  ground  upon  which  the  majority 
of  the  Court  proceeded  in  admit- 
ting the  declaration,  was  that  the 
magistrate  had  been  awake  when  it 
was  read  over,  a  ground  which  the 
above  cases  have  made  wholly  un- 
tenable. 

2  Hume  ii.  80— ii.  328 — Alison 
ii.  659,  560. -Mary  Elder,  H,C., 
Feb.  19th  1827;  Syme  92. -^ajk 


Connacher,  Ayr,  April  14th  1823 ; 
Shaw  108. 

3  Hume  ii.  328,  329.— Alison  ii. 
561  to  564. 

4  Hume  ii  335,  case  of  Honey- 
man  and  Smith  in  note  1. — Alison 
ii.  563. — Samuel  Ferguson  and 
others,  Dumfries,  April  19th  1819 ; 
Shaw  59. 

5  Hume  ii.  824,  case  of  McLaren 
and  Grierson  in  note  a. — Alison  ii. 
564.  Dietrich  Mahler  and  Marcus 
Berrenhard,  H.C.,  June  15th  1857 ; 
2  Irv.  634  and  29  S.  J.  562. 

6  Joseph  Darling,  Perth,  April 
20th  1832 ;  5  Deas  and  Anderson 
255  and  Bell's  Notes  241. 

7  Rob.  Fulton,  Ayr,  Sept.  20th 
1841 ;  2  Swin.  564  and  Bell's  Notes 
241. 
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prisoner  to  speak  (1).     He  must  inform  the  prisoner  mom  of  iakiko 

*  .  .  DWJLAEATIOIC. 

of  the  charge  against  him.     He  should  warn  him  that^^j;^;^;;:^^^}^^^- 
what  he  says  may  be  used  in  evidence  against  him,  jJ^JJ^^*"^*^^*"; 
and  that  he  may  decline  to  answer,  and  these  solemni-JJJJjy^^J^ 
ties  are  now  so  established,  that  the  want  of  them 
would  probably  invalidate  the  declaration,  although 
formerly  they  were  not  held  essential   (2).     If  the  Piiaonerremain- 
prisoner  remain  silent  the  ma^trate  should  mterro- refusing  to 

Answer 

gate  him  till  his  determination  not  to  speak  is  clearly 
shown  (3),  and  the  fact  that  he  remained  silent  should 
be  recorded  by  the  magistrate  (4).  If  the  prisoner 
yerbally  refuses  to  answer,  his  refusal  is  taken  down 
and  forms  a  valid  declaration.     If  he  answer,  what  he  An«we™  taken 

down  and  whole 

says  is  taken  down,  but  the  magistrate  need  not  have  read  over. 
every  word  he  says  recorded,  provided  he  fairly  take 
down  all  that  is  material  (5).     On  the  examination 
being  concluded  the  whole  must  be  read  over  and  the 
accused's  explanations  or  amendments  adhibited  (6).  shonidnotbe 

written  bv  Dt^ivon 

The  writer  should  be  a  neutral  party — the  Sheriff-  connected  witu 

prosecution. 

clerk  or  his  depute — and  not  the  procurator-fiscal,  or 
one  under  his  control  (7). 

If  the  prisoner  does  not  understand    English,  a  interpreter. 
sworn  interpreter  must   be   employed,   and    what  is 
taken  down  translated  to  him  (8).     The  declaration  of 
a  deaf  and  dumb  prisoner  who  can  write  may   be 


1  Hume  ii  S31,  case  of  Wilson 
m  note  b.— Alison  ii.  562,  563. 

3  Hume  ii  80,  81.— ii.  380.— AU- 
Boa  ii.  564. 

3  Jas.  Bell  and  others,  H.C., 
Jan.  19th  1846 ;  Ark.  1.  See  also 
Jas.  Scott,  H.C.,  Nov.  17th  1827 ; 
Syme  278. 

4  See  the  oases  of  Bell  and 
others,  and  Scott  tupra ;  also  Hugh 
Thomson  and  Jas.  Watt,  Aber- 
deen, Sept.  26th  1844;  2  Broun 
286. 

6  And.  Brown,  H.C.,  Jan.  8th 


1866 ;  5  Try.  215  and  1  S.  L.  B.  98. 

6  Hume  ii.  81. — ^ii.  330. — ^Alison 
ii.  568,  569. 

7  Agnes  Kelly,  Ayr,  April  28th 
1843;  1  Broun  543  and  Bell's 
Notes  157. — Oalbraith  v.  Sawers 
and  others,  Not.  13th  1860 ;  3  D. 
52  and  13  S.  J.  23.  (Lord  Justice 
Clerk  Boyle's  opinion.) 

8  AHson  ii.  569,  570. -Archibald 
Campbell,  Inyerary,  April  1837 ; 
Bell's  Notes  243  -Roderick  Mao- 
kende,  Inyemess,  April  18th  1839 ; 
2  Swin.  345  and  BeU's  Notes  241. 
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AUTHKKTICATION 
or  DBCLAKATIOK. 


MoDKOFTAinro^feen  by  the  use  of  a  slate,  the  copy  made  from  the 
slate  being  read  over  by  the  accused  before  signing  (1). 

mSTbeViIi?  "^^  pressure  may  be  put  on  the  prisoner,  by  rapid 

or  perplexing  examination  (2).  But  it  is  not  per  «e 
an  objection  to  a  declaration  that  the  examination 
occupied  a  long  time,  or  that  where  it  is  proposed  to 
show  articles  to  the  prisoner,  a  few  preliminary  ques- 
tions should  be  asked  about  them  before  showing 
them  (3). 

The  declaration  is  signed  by  the  prisoner  and  the 
magistrate.  If  the  prisoner  refuse  to  sign,  or  be,  or 
pretend  to  be,  unable  to  write,  a  statement  of  the  fact 
is  added,  and  the  magistrate  signs  in  his  presence  (4). 
Where  it  was  objected  that  a  declaration  was  not 
signed,  that  which  was  not  separately  signed  being 
written  on  the  same  piece  of  paper  with  that  which 
was  signed,  and  bearing  that  the  examination  had 
been  continued  from  the  previous  day  at  the  request 
of  the  accused,  the  objection  was  repelled,  the  whole 
writing  being  held  one  declaration  (5). 

When  articles  are  shown  during  the  examination, 
they  are  imported  into  the  declaration  by  the  sealed 
labels,  (which  are  now  invariably  attached,  for  purposes 
of  identification),  being  signed  as  relative  to  the 
declaration  by  the  prisoner  and  magistrate,  or  by  the 
magistrate  where  the  prisoner  cannot  or  wiU  not  sign, 
and  by  a  statement  of  their  being  so  signed  being 


Procednre  where 
articles  are  shown 
to  prisoner. 


1  DaTid  Smith,  Perth,  April  28th 
1841 ;  2  Swin.  547  and  BeU's  Not«8 
242. 

8  Agnes  Kelly,  Ayr,  April  28th 
1868 ;  1  Broun  548  and  Bell's  Notd 
157. 

8  Jessie  Mintoah  or  M*Lachlan, 
Glasgow,  Sept.  17th  1862 ;  4  Inr. 
220  and  85  S.  J.  50.  The  last 
mentioned  proceeding  certainly  has 
an  appearance  of  unfairness  about 
it.  It  would  be  undoubtedly  the 
most  straightforward  course^  and 


have  leas  of  the  aspect  of  an 
attempt  to  entrap,  to  show  the 
articles  before  asking  any  questions 
about  them. 

4  Hume  ii.  81. — ^ii.  830. — ^Alison 
ii.  565,  566. — Margaret  Plender- 
leith  or  Dewar,  H.G.,  June  21st 
1841 ;  2  Swin.  558  and  Bell's  Notes 
241. — French  and  others  v.  Smith, 
June  25th  1855 ;  2  Irr.  198  and  27 
S.  J.  499. 

5  Joseph  M.  Wilson,  H.G.,  June 
8th  1857 ;  2  Irr.  626  and  29  S.  J.  561. 
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inserted   in  the   declaration.     The    declaration   must  authbkticatioh 

lti/»  •  z^xmi  1  OF  DECLARATIOW. 

be  taken  before  two  witnesses  (1).     They  must  under-  Twowitnesaea" 
stand   the  language   spoken  by   the   prisoner,   if   he  Mmt  nnderrt»nd 
cannot  speak  English  (2).     The  witnesses  sign   the  language, 
declaration  (3),  in  practice,  only  on  the  last  page  (4),  witnewea 
and   it  is   not  indispensable   that   they    should    add  ■*«f°*°*f- 
"  witness  "  to  their  signature  (5).     In  an  old  case,  a  can  signature  of 
short   declaration   was    received,   though   one   of   theJ^S^^'f*' 
witnesses  had  not  signed  it,  he  swearing  to  its  con- 
tents (6).     But  it  may  be  doubted  whether  this  case 
would  be  followed  now.     In  a  case  in  the  High  Court 
about  the  same  time,  the  signature  of  the  witnesses 
was  held  indispensable  (7). 

A  prisoner  may  be  examined  on  declaration  after  rb-bxaioka- 
commitment  for  trial  (8),  but  not  after  service  of  a  ^^j,etentbefore 
libel  (9).     The  discovery  of  important  evidence  is  a  JSJJw*on  moSon 
ground  for  re-examining  the  accused  (1 0).    Any  number  J^^J^"**'"  ^^ 
of  declarations  may  be  taken  if  the  proceedings  be  not 
oppressively  conducted,  and  the  prisoner  may  demand 
re-examination  (11).     When  re-examined,  any  declara-  Prenous  deciara- 

,  tions  read  otct. 

tions  already  taken  must  be  read  over  to  him  (12). 
But  this  applies  only  to  r^-examination  on  the  same 
charge,  not  to  examination  on  a  different  charge  (13), 


1  Home  ii  81.— ii.  828.— Alison 
557,  558. 

2  Burnett  492,  cases  of  Robert- 
son; and  Cameron  there. — Alison 
ii.  570. — Roderick  Mackenzie,  In- 
verness, April  18th  1889 ;  2  Swin. 
845  and  BeU's  Notes  241. 

8  Hume  ii  81.— Alison  ii.  558, 
559. 

4  Alison  ii.  559  and  case  of 
Mathieson  there. 

6  Joseph  M.  Wilson,  H.C.,  June 
8th  1857 ;  2  Irr.  626  and  29  8.  J. 
561. 

6  Ann  Swan  or  Forbes,  Perth, 
April  12th  1827  ;  Syme  Appx.  441 
and  Hume  829  note  a. 

7  Jas.  Ronton  and  Andrew 
Fullarton,  H.C.,  July  18th  1826 ; 


Alison  ii  565  and  Lord   Wood's 
MSS. 

8  Hume  ii.  826,  case  of  Paterson 
in  note  2. — Alison  ii.  574. 

9  Hume  ii  831,  382. 

10  WiU.  Smith,  H.O.,  April  12th, 
18th,  and  14th  1854;  1  Irv.  378 
(Lord  Justice-Clerk  Hope's  charge, 
p.  455). 

U  Hume  ii  880,  881,  882.— Ali- 
son ii.  574. 

12  Hume  U.  880,  881,  and  case  of 
Mackensie  and  M'Cormick  in  note 
1.— Alison  ii  570,  571.— See  Ann 
Tayne,  Invemess,  April  15th  1819 ; 
Shaw  88,  as  oonmiented  on  in  Alex. 
Duncan  and  Samuel  Hippesley, 
Aberdeen,  Oct.  8d  1821 ;  Shaw  45. 

18  Alison  ii  575. 
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TION. 


though  it  may  tend  to  throw  light  on  the  first 
isnsadingof  charge  (1).  In  one  case  of  re-examination,  at  the 
copy  auffldent?  prisoner's  requost,  a  second  declaration  was  received, 
Question  when    thouffh  onlv  a  CODY  of  the  first  had  been  read  over  (2). 

prerlous  moat  be  ^  •'  *•'  ,  ,  \   ' 

rei^  As  regards  the  time  at  which  the  previous  declaration 

must  be  read,  the  report  of  one  case  (3)  indicates  that 
it  has  been  held  that  the  first  declaration  need  not  be 
read  over  before  the  new  examination  is  proceeded 
with,  if  it  be  read  during  the  course  of  the  second 
examination.  If  this  report  be  correct  (which  from  its 
terms  seems  questionable),  it  is  thought  that  the 
decision  is  unsound.  It  is  inconsistent  with  fairness 
not  to  read  over  the  first  declaration  before  calling 
upon  the  accused  to  submit  to  re-examination. 

dbclabatiow         The  absolute  verbal  strictness  of  a  formal  document 

KOT  A  BTRICTLT 

roBMAL  Docu-    {g  not  requuTcd  (4).     A  trifling  erasure  (5)  or  deletion 
Erasnie  or  dele.  (6),  which  Can  causo  uo  prejudice  will  not  invalidate 


tion. 


paffraincorrectiy  it.     Where  a  declaration,  written  upon  six  pages  only, 
•****^  bore  to  be  written  upon  "  this  and  the  six  preceding 

*'  pages,"  the  Court  repelled  an  objection  to  it  (7). 
Where  a  declaration  was  dated  1847  instead  of  1848, 
Clerical  error  in  the  Court,  after  proof  that  the  error  was  clerical,  ad- 
mitted it  (8).  Where  the  accused  could  not  write, 
and  the  clerk  added  that  the  Sheriff  signed  for  him, 
"  he  not  having  been  taught  to,"  but  accidentally 
omitted  the  word  *'  write,"  an  objection  to  the  declara- 
tion was  repelled  (9).     It  is  usual  in  the  preamble  to 


date. 


Omihslon  of  a 
wor«I 


l^Will.  Goodwin,  Feb.  27tb 
1837  ;  1  Swin.  4S1  and  Bell's  Notes 
243. 

3  Hume  ii  831,  case  of  Earl  in 
note  b.  (Hume  states  tbe  minute 
of  this  case  to  be  rather  confused, 
and  the  circumstances  seem  to  have 
been  special). 

8  John  Brown  and  Catharina 
Grant,  Dumfries,  May  1st  1837 ;  1 
Swin.  501  and  Bell's  Notes  248. 

4  Hume  ii.  830.— Alison  ii.  574. 

5  Janet  Cain  and  Sarah  Quin, 


Perth,  April  1883 ;  BeU's  Notes  242. 
—  Dayid  Todd,  H.C.,  July  6th 
1835 ;  Bell's  Notes  242. 

6  Ann  Swan  or  Forbes,  Perth, 
April  12th  1827  ;  Syme  Appx.  44. 

7  Rob.  Fulton,  jun.,  Ayr,  Sept. 
20th  1841 ;  2  Swin.  564  and  Bell's 
Notes  241. 

8  Jas.  Robertson,  Perth,  July 
28th  1850 ;  J.  Shaw  447. 

9  Hume  ii.  826,  case  of  Knight 
and  Penuycook  in  note  2. — Alison 
ii.  574. 
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state  that  tbe  prisoner  was  cautioned  as  to  his  privi-  i>»clabatio» 

KOT  A  flTftlCTLT 

lege  to  decline  to  answer,  and  where  he  had  emitted  a«>«"^»<>o«'- 
previous   declaration,  that  this  declaration  was  read  ^^^  neceMory 
over  to  him,  and  that  he  adhered  to  it,  and  it  is  not^^^^*^^** 
unusual  to  state  in  the  docquet  at  the  end  that  theg^J*;^**'**^ 
declaration  was  freely  and  voluntarily  emitted  while  Q^^jj^j^^jy 
the  accused  was  in  his  sound  or  sober  senses,  but  it^SwodMina 
is  not  a  good  objection  to  a  declaration  that  these  facts, 
or  any  of  them,  are  not  stated  in  it  (1).     Where  the 
declaration  had  been  taken  through  an  interpreter,  the 
objection  that  the  declaration  did  not  bear  that  he 
was  sworn,  was  repelled  (2). 


COMMITMENT. 

When  the  accused  has  been  examined,  he  may  be^o^*^^* 
committed  for  trial  or  for  further  examination — if  the  "ok. 
latter  he  is  not  entitled  to  bail,  and  therefore  the  con-  wai  or  further 
nnement  must  be  for  a  reasonable  time  (3).  What  maybe 
a  reasonable  time  depends  on  circumstances  (4).     But  cioce  confine. 

^.  .  ,«.         ment  limited  to 

whatever  be  the  duration  of  commitment  for  examma-  eight  days, 
tion,  dose  confinement  is  not  lawful  for  more  than 
eight  days  from  the  first  commitment  (5). 


1  Jane  M^Phenon  or  Dempster 
and  others,  H.C.,  Jan.  13th  1862; 
4  Iry.  143  and  84  S.  J.  140.  (No 
statement  that  caution  given).  As 
to  this  point  see  also  Duncan  v. 
Ramsay,  Aberdeen,  April  15th 
1853;  1  Iry.  208  (Lord  Wood's 
judgment  and  note). — Alex.  Dun- 
can and  Samuel  Hippesley,  Aber- 
deen,  Oct.  3d  1821  ;  Shaw  46  (no 
statement  that  first  declaration 
read  over). — Janet  Cain  and  Sarah 
Quin,  Perth,  April  1883;  Bell's 
Notes  241  (no  statement  that  de- 
claration freely  and  Toluntarily 
emitted).  —  Chas.  Oalloway  and 
Peter  Sutherland,  Not.  10th  1829 ; 
Bell's  Notes  241  and  Helen  Hay, 


Perth,  Oct.  8th  1858;  3  Irr.  181 
and  31  S.  J.  30  (no  statement  that 
accused  was  in  his  sound  and  sober 
senses). 

t  Murdo  Mackay  and  others, 
H.C.,  Feb.  21st  1831 ;  BeU's  Notes 
242. 

8  Hume  ii.  81,  82. — Alison  ii 
184,  135.— Fife  and  McLaren  v. 
Ogilyie  and  others,  July  7»th  1782; 
M.  11750. — Andrew  v.  Murdoch, 
June  20th  1806  ;  F.  C,  vol.  13,  p. 
669. 

4  Arbuckle  v.  Taylor,  April  27th, 
May  Istf  and  July  10th  1815;  8 
Dow's  Appeals  160  (Lord  Chancel- 
lor's judgment,  p.  184). 

6  Act  1701,  e.  6. 
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ComCITMBHT 
F1>R  TRIAL, 


Warrant  most 
ipecify  crime. 


In  general,  three  things  are  essential  to  a  commit* 

—  ment  for  trial 

Signed  warrant       First,  a  signed  Warrant,  precise  in  the  name  aad 

designation   of   the   accused;   either   hy  these   heing 

embodied  in  it,  or  by  its  making  plain  reference  to 

the  petition  or  information  annexed  (1). 

Second,  a  specification  of  the  crime  in  the  warrant, 
not  merely  by  naming  it,  but  by  a  geTiercd  stateiient ; 
e.g.,  that  the  accused  did  murder  A.  B.  by  st&bbing 
him,  and  stating  place  and  day  (2).  These  particulars 
are  generally  given  by  subjoining  the  warrant  to  the 
petition. 

Third,  a  signed  information,  which  need  not  be  a 
formal  document,  a  letter  even  being  sufficient  (3). 

Where  a  warrant  is  defective  in  any  of  tke  three 
essentials,  the  Court  of  Justiciary  will  suspend  it  and 
liberate  the  accused,  if,  on  intimation  to  the  person 
concerned,  he  do  not  obtain  and  have  served  a  suffi- 
cient warrant  (4). 
Rules  not  appiic-      Thcso  rulcs  do  uot  applv  to  the  case  of  inferior 

able  to  taking  .  ,.  .        "i        i  •  i 

•ecnrttyfor       ma£[istrates  taking:  secunty  for  keeping:  the  peace,  or 

peace  or  petty  ^,  .  .  . 

caeeeof  riot.ftc.  dealing  with  riots.  Sabbath  desecration,  or  other  petty 
cases,  parties  having  the  privilege  of  the  statute  as 
regards  bail,  and  right  to  demand  a  trial  (5).  There 
may  be  cases  where  a  warrant  to  arrest  may  at  once 
order  commitment,  as  where  a  judge  orders  imprison- 
ment for  contempt  of  Court  (6),  or  for  indignity  offered 
to  him  as  a  magistrate  (7),  or  for  prevarication  (8),  or 
commits  a  person  to  prison  till  liberated  in  due  course 


Signed  Informa- 
tion need  not  be 
formal 

Defective 
warrant  wHl  be 
suspended. 


1  Act  1701,  o.  6.— Hume  iL  84. 
— Alison  ii.  151  to  153. — Philip  v. 
Magistrates  of  Easter  Anstruther, 
June  23d  1748  ;  M.  1895a 

2  Hume  ii  85. — Alison  ii.  153. — 
Mure  V.  Sharpe  and  others,  July 
10th  1811,  F.C.,  vol.  16,  p.  828. 

3  Hume  ii.  85. — Alison  ii.  154. 

4  Hume  ii.  86  and  cases  of 
Brodle  :  O'NeU  :  the  Earl  of  Wig> 
ton :  the  Earl  of  Home :  Delayelle : 


and  Galder  there. — Alison  iL  159, 
160. 

5  Act  1701,  c.  6.— Hume  ii.  84, 
and  case  of  Swinton  9.  Spence 
there. — Alison  ii.  152, 153. 

6  The  subject  of  Contempt  of 
Court  will  be  noticed  later. 

7  Burnett  828,  case  of  Dunbar  in 
note  *. 

8  AdamBaxterand  others,  H.C., 
Mar.  4th  1867 ;  5  Irr.  851. 
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of  law  for  perjury  committed  in  a  judicial  proceed- coMiuTMraT 
ing  (1).     But  in  the  ordinary  case  such  a  warrant 


would  be  illegal.     The  Lords  of  Justiciary  grant  war- Lords  of  Jiwti 
rant  in   this  form,  as   they  do  so  only  on  the  Lord^"^* 
Advocate's  motion,  in  whom  they  repose  confidence  as 
a   superior  official,  and  as   they  never   conduct  the 
investigations   preliminary  to  trial  (2).       In  case  of  orPrivy  council 
imminent  or  actual  invasion,  rebellion,  or  insurrection,  ^J*"^*^™'"*'" 
the   Privy  Council,  or  any  five   of  them,  may  order 
commitments  (3). 

A  double  of  the  warrant  under  the  hand  of  the  Double  served  on 
officer  who  bears  it,  or  of  the  prison-keeper,  must  l^e^*^"^"*^* 
served  upon  the  accused  before  or  immediately  upon 
imprisonment.  Where  it  is  subjoined  to  the  peti- 
tion, it  is  usual  to  serve  a  double  of  both.  But  a 
double  of  the  warrant  is  all  the  accused  is  entitled  to, 
and  if  it  sufficiently  set  forth  the  accusation,  he  can- 
not complain  that  he  did  not  get  the  information 
also  (4). 

BAIL. 


Generally    speaking,    all   offences   not   capital   are  what  offb^cks 
bailable,  and  the  privilege  extends  to  every  commit- competent  on 
ment  for  trial  (5),  including  cases  where  the  commit- ^^^pitoioiacs. 
ment  is  direct,  as  in  the  case  of  a  person  committed 
for  perjury  in  the  course  of  a  judicial  proceeding  (6). 
In  determining  whether  the  crime  is  capital,  the  letter  Qnesuon  if 
of  the   law  is  to   be  taken,  and  the   crime  is  to  be  determined 
judged  of,  not  by  the  mere  name  in  the   information 
or  warrant,   but   by  consideration    of   the    facts    setBaurefuwMi 
forth  (7).     "Dntil  it  can  be  determined  whether  the  wound  uncwtain. 

1    Mordo   Mackay  and   others,  Alison  ii.  160,  161. 

H.a,  Feb.  2l8t  1881 ;  BeU's  Notes  6  Hume  ii.  88— Alison  ii.  163.— 

157.  Ker  v.  Orr  and  Fulton.  Not.  22d 

3  Hume  ii.  80.— Alison  ii  130.  1744 ;  M.  7419. 

8  Hume  ii  86.— Alison  ii  16a  7  Hume  ii   88,  89,  and  case  of 

4  Hume  ii  85. — ^Alison  ii  154.  Connocher  there. — ^Alison  ii.   161, 
6  Act  1701,  c.  6.— Hume  ii  81.—      162^  163. 
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What  ovfxhcbs 
bailable. 

Certain  non- 
canital  offences 
not  bailable. 


Sapreroe  Conrt 
may  allow  bail  in 
non-bailable 


In  poet-ofllce 
caaes  Bheriffs 
have  power. 

Lord  Advocate's 
eonaent. 


crime  is  capital  or  not  (aa  in  the  case  of  a  wound  which 
may  prove  fatal),  bail  should  be  refused  (1).  The 
offences  which  are  not  bailable,  though  not  capital,  are 
serious  forgeries  and  thefts,  high  crimes  and  offences 
under  the  Post  Office  Act,  and  treason-felony  (2). 

Bail  may  be  allowed  by  the  Supreme  Court  in  their 
discretion,  though  not  otherwise  competent  (3) ;  but 
the  Court  may  fix  the  amount  arbitrarily,  without 
regard  to  the  ordinary  legal  rates  (4).  In  Post  Office 
offences  the  same  power  is  given  to  Sheriffs  and  their 
substitutes  (5).     The  Lord  Advocate  may  consent  to 


1  Hume  ii.  90,  and  case  of  Cone 
there.— Allison  ii.  168. 

S  The  following  direction  to 
ProcuratorB-fiacal  was  issued  from 
the  Crown  Office  in  1854 :-  "  Some 
"instances  having  recently  oc- 
"  curred  of  accused  persons  being 
**  admitted  to  bail  without  consent 
"of  the  Lord  Advocate,  where, 
"&om  the  nature  of  the  charge, 
"  such  consent  ought  to  have  been 
"  first  obtained,  his  Lordship  thinks 
*4t  proper  to  direct  the  P^ocura- 
"  tors-Fiscal  to  bear  in  mind  that 
"in  the  following  cases,  viz.,  Mur- 
"  der,  Assaults  under  10th  Geo.  IV., 
"cap.  88,  Bobbery,  Rape,  Wilful 
"Fire-Raising,  Cattle  and   Horse 

Stealing,  Sheep  Stealing  of  more 

than  one  Sheep,  Furtum  Grave, 
"  Three  Acts  ot  Theft,  Theft  aggra- 
"vated  by  two  previous  convic- 
"  tions.  Theft  aggravated  by  habit 
"and  repute.  Theft  by  House- 
"  breaking.  Incest  and  Unnatural 
"Crimes,  Forgeries  which  were 
"  capital  previous  to  the  2d  and  3d 
"Will.  IV.;  t.e.,  Forgeries  of 
"Obligatory  Writings,  such  as 
"Bills,  Bonds,  Bank  Cheques, 
"Promissory  Notes,  Deeds,  &c. — 
"The  High  Crime  and  Offence 
<*  under   the   Post-office  Act,  7th 


it 


it 


«  WiU.  IV.,  and  1st  Vict.,  cap.  88, 
"and  all  Crimes  made  capital  by 
"any  Statute  now  in  force,  it  is 
"  not  in  the  power  of  any  Magis- 
"trate  to  admit  to  bail  without 
"  consent  of  the  Lord  Advocate ; 
"and  the  Procurators-Fiscal  will 
"  take  care  (so  far  as  within  their 
"  power)  that  bail  is  not  accepted 
"  in  any  of  the  above  cases  without 
"communication  with  Crown 
"counsel."  —  To  these  must  be 
added  the  offence  of  treason-felony, 
under  the  Act  11  VictI,  o.  12,  §  9. 

8  Hume  ii.  90,  91,  and  cases  of 
Fulton :  Monro  :  Henry :  Collie : 
and  Smith  and  others  there.  This 
is  specially  provided  as  to  forgery 
oases  by  5 and  6  Will.  IV.  c.  73,  §^ 
and  as  to  Post-office  offences  by  7 
Will.  IV.  and  1  Vict.  o.  86,  §  88.— 
William  H.  Thomson.  H.C  July. 
10th  and  15th,  and  August  17th 
1871 ;  2  Couper  103  and  43  S.  J. 
561  and  8  S.L.R.  654  (Lord 
Justice-Clerk  Moncreiff*s  opinion). 

4  Hume  ii.  90,  case  of  Fulton 
there. — ^ii  91,  case  of  Symmons  in 
note  1.  This  is  specially  provided  as 
to  forgery  and  Post-office  offences : 
see  previous  note. 

6  Act  7  Will  rV.  and  1  Viot. 
c.  36,  §  38. 


BAIL. 


267 


bail  in  cases  not  legally  bailable,  but  he  may  fix  it  at  what  offbxcm 

a  sum  beyond  the  ordinary  legal  rates  (1). 

Applications  for  bail  maybe  made  before  or  after  mod«  of  appu- 

*^*^  "^  ,       ,  ,  CATTOll  FOR  BAIL. 

imprisonment  (2),  and  to  the  committing  magistrate,  Before  or  after 

.      .^       r>i  •     •  n  T      i'   •  t  'J         incarceration. 

or  to  the  Commissioners  of  Justiciary,  or  to  any  judge,  to  committing 
provided  he  can  try  the  offence  (3).     The  application  j^dl^^^^etent 
must  be  in  writing,  or  it  cannot  be  founded  on  in  after  Ap*^(^u^°ta 
proceedings  (4).   It  offers  to  find  caution  for  six  months,  ^^'*"«f- 
to  appear  and  answer  the  charge,  and  is  accompanied 
by  a  copy  of  the  warrant  of  commitment,  this  not  being 
a  rigorous  solemnity,  but,  of  course,  absolutely  neces- 
sary, if  the  judge  applied  to  did  not  grant  the  warrant 
of  commitment,  and  does  not  know  the  circumstances  (5). 
A  peer  may  apply  to  the  Lords  of  Justiciary  or  tlie  Application  of 
Sheriff  of  the  county  where  he  is  imprisoned,  and  the'^®*'^' 
caution  in  his  case  is  to  answer  the  charge  in  any  com- 
petent court,  within  twelve  months  in  Parliament,  or 
the  Court  of  the  Lord  High  Steward,  and  within  six 
months  if  before  a  Scotch  Court  (6). 

If  bail  be  improperly  refused,  relief  may  be  had  in  improper  refusal 
the  Supreme  Court  (7).    If  bail  be  improperly  accepted,  **"*^^ 
the  bail-bond  is  still  valid,  and  the  sum  in  it  may  be 
forfeited  on  the  failure  of  the  accused  to  appear  (8). 

Bail  is  limited  to  £1200  for  a  nobleman,  £600  for  amookt  of  bail. 
a  landed  gentleman,  £300  for  a  gentleman,  or  burgess, 
or  householder,  and  £60  for  other  persons  (9).     In 
treason  cases  double  bail  may  be  exacted  (10).     The 


1  Hume  ii.  89,  case  of  Maodonald 
there.— Alison  ii.  167, 168.— This  is 
specially  provided  in  reference  to 
forgery  cases  by  5  and  6  Will  IV. 
c.  73,  §  1,  and  in  reference  to  Posi- 
office  offences  by  7  WilL  IV.  and  1 
Vict,  a  86,  §  88. 

a  Act  1701  0.  6.— Hume  ii.  93. 

8  Hume  ii.  95  and  case  of  Finlay- 
■on  in  note  1. — ^Allison  iL  170. 

4  Hume  ii.  94. — Alison  iL  168, 
169.  —  Arbuckle  v.  Taylor,  April 
27th,  May  Ist,  and  July  10th  1816^; 


3  Dow's  Appeals  160. 
6  Hume  ii.  94. — ^Alison  ii.  169. 

6  Act  6  Geo.  IV.  c.  66  §  8.— 
Hume  ii  93,  note  b. — ^Alison  ii.  170, 
171. 

7  Hume  ii.  90,  case  of  Grimm 
there.— ii.  97.— Alison  ii.  179. 

8  Joan  M' Arthur  or  Kirk,  Stir- 
ling, Sept.  11th  1829  ;  Bell's  Notes 
158. 

9  Act  39  Geo.  III.  c  49.'-Hume 
ii.  92.— Alison  ii.  167. 

10  Act  1701,  o.  6. 
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amouhtofbail. judge  must  modify  the  sum  within  twenty-four  hours 
iithin  24"ho^.  ^^  ^^^  application,  but  is  not  liable  for  delay  or  error 
Not  liable  for  ^^  judgment  in  refusing  bail,  except  at  common  law 
error  in  rcfuaing.  where  he  acts  in  flagrant  violation  of  justice  (I).  The 
Bail  foand,  judflcebail  being  found,  and  instruments  taken  on  the  delivery 

orden Uberation.     ^    ,  "    .  .i        •     j  j.        j         vt_        x-  i 

Not  answerable  of  the  cautiou,  the  judge  must  order  liberation,  unless 
▼entigating  any  question  be  raised  as  to  the  sufficiency  of  the  bail, 
in  which  case  he  is  not  answerable  for  delay  caused  by 
enquiry,  unless  it  be  undue  (2).  When  bail  has  been 
modified  the  prosecutor  cannot  raise  any  question 
afterwards  as  to  the  sufficiency  of  the  amount  (3). 

Bail-bonds  must  specify  the  domicile  at  which  the 
accused  may  be  cited  (4). 


Proiecator  can- 
not object  ball 
toosoiaU. 


RioHT  or  AC- 

CU8BD  TO  BASLT 
TRIAL. 

Call  on  proiectt- 
lor  to  fix  diet  in 
60daya. 

Specialty  in 
treason. 


What  if  commit- 
ment by  Supreme 
Court  at  instance 
irf  Lord  Advocate? 


PREVENTION  OF  UNDUE  DELAY  IN 

PROSECUTIONS. 

Every  person  committed  to  prison  for  crime  may  at 
ODce  apply  for  intimation  to  his  accusers  calling  upon 
them  within  the  next  sixty  days  to  fix  a  diet  for  trial  (5). 
The  only  limitation  of  this  privilege  is  in  cases  of  treason, 
where  it  cannot  be  exercised  till  forty  days  after  commit- 
ment (6).  The  application  must  be  to  a  judicatory  com- 
petent to  try  the  offence  (7).  In  a  Supreme  Court  ofience 
intimation  to  the  Lord  Advocate  must  be  applied  for  (8), 
and  it  would  appear  that  no  intimation  to  the  Lord 
Advocate  is  valid,  unless  made  on  tbe  precept  of  that 
Court  (9).  If  the  commitment  has  been  by  the 
Supreme  Court,  at  the  Lord  Advocate's  instance,  then, 
how  trifling  soever  the  crime,  the  application  for  inti- 


1  Hume  ii  97. — Aliaon  ii  171* 
172, 176,  176. 

2  Hume  iL  96.— Alison  ii.  179. 

8  See  petition  by  tbe  Procurator 
Fiscal  of  Glasgow,  July  28th  1801  ; 
Hume  ii  92,  note  2. — ^Alison  ii. 
176. 

4  Act  81  and  82  Vict.  c.  95, 
18. 

6  Act  1701  c.  6. 


6  Hume  ii.  99. — ^ii  104. — Alison 
iil84. 

7  Hume  iL  100,  ease  of  Spittal  in 
note  1.— Alison  ii.  185,  186. 

8  Jas.  Fegen  or  Brannan,  Jan. 
29th  1888 ;  BeU's  Notes  162.-^obn 
Coutts  and  others,  B.C.,  Ootw  80tb 
1845  ;  2  Broun  521. 

9  Burnett  855,  case  of  Rankin 
there. 
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mation  must  be  made  to  that  Court  (1).     But  in  any  *^'®"  ^^  ^®- 

^     ^     ,        ^  ,        •'    CnSED  TO  SARLY 

other  case  cognisable  by  an  inferior  judge,  it  is  sufficient  ^mal. 

to  apply  to  him  and  to  ask  for  intimation  to  the  Pro- 
curator-Fiscal (2).     And  this  suffices  though  the  Lord 
Advocate  afterwards  try  the  case  in  the  Supreme  Court  (3). 
Where  a  private  party  appears  by  the  warrant  to  be  ^^*JJJ^**^^ 
concerned,  intimation  must  be  made  to  him  also  (4). 

On  a  written  (5)  petition  being  presented  with  the  rbsiilt  of 

111  t»      \  \^A  cx  FAILURE  TO 

double  of  the  warrant  under  the  pnson-keeper  s  hand,  «rbvb  ihdict- 

the  judge  must  within   twenty-four    hours  give  out 

letters  or  precept  for  intimation  (6).     If  no  Ubel  beoneittday 

,.,.      .         «  «  ,.        ii»»  1    •ccwe*!  n»«y  'Re- 

served withm  sixty  days  after,  and  in  addition  to,  themanduberdtion. 

day  of  intimation  (7)>  the  accused  is  entitled  to  libera- 
tion, and  cannot  afterwards  be  reincarcerated,  except 
under  "  Last  Criminal  Letters."     It  may  be  doubted  i>?««  Act  apply 

•^  where  pai-ty  not 

whether  the  right  to  be  liberated  belongs  to  one  who  *"  v^^^  ^^ 
was  not  in  prison  when  he  asked  for  intimation,  the 

Act  saying,  "  in  custody  in  order  to  trial  "  (8).  ^^^J^JtSSISJJo^s'^ 
where  the  accused  has  obtained  intimation,  his  being  no*  ^t^p/'P^*- 
subsequently  dismissed  from  prison,  cannot  preclude 
him  from  the  benefit  of  the  act  as  regards  freedom 
from  reincarceration  except  upon  Last  Criminal  Let- 
ters (9).  A  prisoner  admitted  to  baU  at  his  own 
request  cannot  claim  the  benefit  of  the  law  (10). 

Where  a  Ubel  is  served  within  the  sixty  days,  the  pboc«i>u»« 

•^  •'     '  WHERK  UBEL 

statute  ordains  that  the  prosecutor  "  shall  insist  in  the  »wv«i>- 
"libel,"  and  the  iudge  shall  put  the  same  to  a  trial,  to  sentence  with- 

•'    ^*  ^  in40dayiln 

Supreme  Court, 
or  30  in  others. 

1  Hame  ii.  105.— Alison  ii.  186,       CampbeU,  July  13th  1822 ;  Shaw 

187.  74. 

2  Hume  ii.  105, 106. — Alison  ii.  8  Hume  ii.  104  and  case  of  Ridley 

187.  in  note  2.— Alison  ii.  208.~See 
8  Hume  il  105.— AliM>n  ii.  187.  Chas.  Maodonald,  June  18th  1882 ;  4 
4  Hume   ii.    106,   and   case   of      S.  J.  521,  and  5  Deas  and  Ander- 

Gameron  there. — Alison  ii.  187.  son  877,  and  J.  Shaw  381  note,  and 

6  Hume  ii.  I04.-Alison  u.  186.  Bell's  Notes  160. 

6  Hume  ii.  99,  100. — Alison  ii.  9  Case  of  Maodonald  in  previous 

188.  note. 

7  Hume  ii.  100,  note  a.— ii.  107,  10  David  Balfour,  H.C.,  July  20th 
ease  of  Mackintosh  in  note  2.—      1850  ;  John  Shaw  877. 

Alison  iL  187, 188.— John  or  Alex. 
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Pkocsdurb 
whkrk  ubbl 

8KRVED. 

How  computed. 


Prosecntor  fix- 
ing diet  more 
than  40  days 
within  flnt  60 
days. 


On  intimation 
after  libel 
served,  prosecn- 
tor, if  be  go  on, 
must  brinff  it  to 
sentence  in  40 
days  of  first  diet. 


Accused  tree  if 
trial  not  finished 
in  time. 


Trial  stopped  by 
unavoidable  acci- 
dent. 


and  the  same  shall  be  determined  by  a  final  sentence 
within  forty  days,  if  in  the  Supreme  Court,  and  within 
thirty  days  in  other  Courts  (1).  The  days  are  com- 
puted not  from  the  service,  or  the  first  diet,  but  from 
the  expiry  of  the  sixty  days,  so  that  the  accused  may 
not  be  confined  more  than  one  hundred  days  in  all  (2). 
But  what  shall  be  said  if  the  prosecutor  indict  for  a 
date  more  than  forty  days  within  the  first  sixty? 
Hume  thinks  that  in  that  case,  the  prosecutor,  if  he 
go  to  trial,  must  bring  it  to  an  end  within  forty  days 
counting  from  the  first  diet  (3).  But  this  view  is 
scarcely  consistent  with  the  rest  of  his  observations  on 
the  Act,  which  indicate  the  intention  of  it  to  have 
been  to  prevent  imprisonment  for  more  than  one 
hundred  days  (4).  In  the  case  of  intimation  after  a 
libel  has  been  served,  the  prosecutor  may  raise  another 
within  the  sixty  days  (5),  but  if  he  elect  to  go  on 
with  the  first  libel,  he  must  bring  it  to  sentence  with- 
in forty  days  of  the  first  diet  of  compearance  (6).  If 
a  jury  is  sworn,  and  the  trial  not  brought  to  sentence 
within  the  forty  days,  the  prisoner  is  entitled  to 
absolvitor,  whether  the  delay  was  caused  by  the 
trial  going  beyond  the  time,  or  by  the  Court  delaying 
to  pass  sentence,  or  the  like  cause  (7).  But  if  the 
trial  be  not  concluded  owing  to  an  unavoidable  accident, 
such  as  the  death  or  illness  of  the  judge  or  one  of  the 
jury,  or  illness  of  the  accused,  the  prosecutor  may  still 


1  Hume  ii.  106.— AUson  ii.  189. 

2  Hume  ii.  107. -Alison  ii.  189 
to  191. — Alison's  obserratiozM  seem 
to  indicate  that  he  holds  the  forty 
days  are  to  be  counted  from  the 
execution  of  the  libel,  but  the 
authorities  which  he  quotes  scarcely 
support  this  doctrine,  as  they  all 
point  to  the  true  rule  being  that 
the  forty  days  are  to  be  counted 
from  the  last  of  the  sixty. — Jas. 
Arcus,  H.C.,  June  26th,  1844;  2 
Broun  239. 


3  Hume  il  109  and  note  1. 

4  Jas.  Arcus,  H.C.,  Jime  25th 
1844  ;  2  Broun  239  (Lord  Justice- 
Clerk  Hope's  opinion). 

6  John  or  Alex.  Campbell,  June 
8th  1822 ;  Shaw  70. 

6  Alison  ii.  185. — Chas.  Mac- 
donald,  H.C.,  June  18th  1832 ;  4 
S.  J.  521  and  5  Deas  and  Anderson, 
877,  and  J.  Shaw  381  note,  and 
Bell's  Notes  160. 

7  Hume  ii.  101,  case  of  Anderson 
in  note  a.— Alison  iL  192,  193. 
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insist  at  a  new  diet,  provided  this  be  prosecuted  to^^'^Y'LiJi, 
sentence  within  the  forty  days.     If  this  cannot  be  m»v«p- 
done,  there  seems  no  reason  to  doubt  that  a  new  libel 
in  the  form  of  Last  Criminal  Letters,  is  competent  (1). 
The  question  whether  the  Act  applies  to  prevent  a  Triai  breaking 
new  libel  where  the  prosecutor  proceeds  to  trial,  and  f aait  of  proseca- 
owing  to  some  blunder  is  compelled  to  abandon  the 
case,  need  not  be  discussed,  as  the  primary  objection 
that  the   accused  has   tholed   an  assize  is  unanswer- 
able (2).     Where  the  libel  is  served  within  the  sixty  Allowing  iibei  to 

"IT  fall,  and  proceed- 

days  the  prosecutor  may  allow  that  Ubel  to  fall,  and  ing  by  last 

^  ^  ^      ^   •'  '  criminal  letters. 

prosecute  by  last  criminal  letters  (3). 

The  question  whether,  when  the  indictment  served  where  indict- 

.|.  _  _  _  t    •       1  1*  "^ont  fonnd  irre- 

within  the  sixty  days  has  been  found  irrelevant,  the  levant,  can  ac- 

.  .    cosed  be  detained 

Court  may  grant  warrant  to  detain  the  accused  until  tm  new  utten 
Criminal  Letters  have  been  prepared,  is  not  expressly 
decided.  In  one  case  it  was  held  competent  (4),  but 
in  a  later  case  the  Court  declined  to  grant  a  warrant  (5). 
Hume  seems  to  hold  it  incompetent,  and  says  that — 
''  to  warrant  a  recommitment,  the  new  criminal  letters 
"  must  have  been  executed  against  the  party ;  for 
"  such  is  the  positive  injunction  of  the  statute "  (6). 
Burnett  (7)  and  Alison  (8)  both  state  that  such 
warrants  have  been  granted  in  practice.  It  is  thought 
that  such  a  warrant  is  not  legal. 

Last  criminal  letters  may  be  brought  at  any  timeL^"cniMiHAt 
(9),  even  beyond  the  hundred  days,  but  only  before  the 


LBTTlUCflL 


1  Hume  iL  111  to  114pcuni». — 
Alison  ii.  194. 

2  Hume  ii.  Ill,  caae  of  Haimay 
in  note  1. — Alison  ii.  194, 195. 

8  Hume  ii.  112,  118,  and  cases 
of  Mackintosh  :  and  Welsh  in  note 
1. — Alison  ii  192. 

4  Rob.  Smith  and  Jas.  Wishart, 
H.C.,  March  23d  1842 ;  1  Broun  184 
and  BeU's  Notes  161. 

6  Michael  Hinohy,  Perth,  Sept 


80th  1864  ;  4  Irv.  661  and  37  S.  J. 
24. 

6  Hume  ii.  102. 

7  Burnett  877. 

8  Alison  ii  200,  201. 

9  Jas.  Molyson,  Perth,  April 
18th  1862 ;  4  Inr.  180  and  84  S.  J. 
468. — This  rule  of  course  does  not 
apply  where  by  special  statute  the 
time  for  bringing  a  prosecution  is 
limited. 
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Last  Cmmiiial 

LCTTSBS. 

At  any  time,  bat 
before  Snpreme 
Court,  And 
brought  to  seoo 
tence  in  40  days 


Cause  of  Mlure 
of  new  lett«r8  of 
no  consequence. 


Limitation  not 
applicable  when 
accused  allowed 
to  remain  at 
large. 


Dblats  at 
accdbed's 
ih8tamcb  hot 
computkd. 


But  must  be  at 
special  request, 
and  recorded. 


Supreme  Court,  and  only  by  criminal  letters  raised  of  new 
(1),  which  aaToe  (2)  letters  must  be  brought  to  a  final 
sentence  within  forty  days  of  the  recommitment ;  or  if 
the  accused  be  still  in  custody,  within  forty  days  of  the 
service  (3).  If  the  trial  be  not  concluded  within  the 
forty  days,  the  accused  is  entitled  to  be  declared  "  for 
"  ever  free  from  all  question  or  process  for  the  foresaid 
"  crime  or  offence."  It  matters  not  whether  the 
letters  have  been  insuflficiently  served  (4),  or  are 
thrown  out  on  the  prisoner's  objection  to  relevancy,  or 
whether  the  diet  be  deserted  on  the  motion  of  the 
prosecutor,  no  other  libel  can  be  brought  for  that 
offence  (5). 

If  the  accused  is  allowed  to  remain  at  large  on  his 
being  served  with  last  criminal  letters,  the  limitation  of 
the  forty  days  does  not  apply  (6).  But  according  to  the 
analogy  of  one  case,  if  the  accused  be  once  incarcerated, 
his  being  subsequently  allowed  to  leave  prison  will 
not  protect  the  prosecutor  from  the  running  of  the 
forty  days  from  the  date  of  recommitment  (7). 

Delays  at  the  prisoner's  desire  are  not  counted  in 
computing  the  time,  either  as  regards  an  indictment 
served  within  the  sixty  days,  or  as  regards  Last 
Criminal  Letters.  But  this  does  not  mean  ordinary  de- 
lays, such  as  the  Court  adjourning  to  consider  the 
accused's  objections,  or  the  like.  It  must  be  specially 
at  his  request,  and  it  would  seem  that  the  request 
should  be  recorded,  if  it  is  to  be  founded  on  (8). 


1  Hume  ii  102,  and  case  of 
Jackson  there,  and  case  of  M'lnnes 
in  note  2.— Alison  ii.  199,  200. 

2  Hume  ii.  102, 108,  and  cases  of 
Philip :  Miller  aliat  Scott :  and 
Oall  there,  and  case  of  Sutherland 
in  note  a. — ^Alison  ii  201,  202. 

8  Hume  ii.  115. — Jas.  Anderson, 
Nov.  24th  1823 ;  Shaw  112. 

4  John  Cameron,  H.G.,  Jan.  Slst 
1850 ;  J.  Shaw  295. 

6  Hume  ii  101  and  case  of  An- 


derson in  note  a. — ii.  108,  case  of 
Gall  there.— Alison  ii.  203,  204. 

6  Hume  ii.  104  and  case  of  Bidley 
in  note  2. — Alison  ii.  203. 

7  Alison  ii.  185.-<:;ha8.  Mao- 
donald,  H.C.,  June  18th  1832 ;  4  S. 
J.  521  and  5  Deas  and  Anderson 
877  and  J.  Shaw  881  note,  and 
Bells  Notes  160. 

8  Hume  ii.  109  and  case  of  Bell 
there.— Alison  ii.  189.— ii.  204.— 
Wili    Lawson,    Nov.  19th   1832; 
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Applications  for  liberation  should  be  accompanied  applicatiowfoe 

by  the  letters  of  intimation  and  execution  thereof,  and  

the  judge,  on  his  being  satisfied  of  the  facts,  must 

within  twenty-four  hours  give  precept  or  letters  for  J^^JJJJ^"^*****" 

liberation  (1).     The  application  is  appointed  to  be  to  wber©  »ppiic». 

any  of  the  Commissioners  of  Justiciary  or  judge  com-  forubowtion. 

petent  respective.     Thus  a  Sheriff,  if  the  intimation 

was  under  his  precept,  may  give  the  order  though  the 

process  have  been  going  on  in  the  Supreme  Court  (2). 

But  if  the  precept  for  intimation  be  issued  from  the 

Supreme  Court,  the  Uberation  must  also  be  applied  for 

there  (3). 

By  the  Treason-Felony  Act  (4),  the  law  as  to  liber-  Treason-feumy 
ation  in  treason-felony  cases  is  exceptionally  favourable 
to  the  accused,  for  the  trial  of  person  committed  under 
it,  "whether  liberated  on  bail  or  not,  shall  in  all 
"  cases  be  proceeded  with  and  brought  to  a  conclusion, 
"  under  the  like  certification  and  conditions  as  if  inti- 
"  mation  to  fix  a  diet  for  trial  had  been  made  to  the 
"  public  prosecutor  in  terms  of"  the  Act  1701,  c.  6. 


PRESCRIPTION  OF  CRIMES. 
There  is  no  rule  of  law  establishing  a  prescription  atooimohlaw 

e>        '  -r  1  .1  .'  No  fixed  nde. 

01  cnma  In  one  case,  where  the  prosecution  was 
thirty  years  after  the  offence,  the  accused  having  been 
all  the  time  within  the  kingdom,  the  Court  dismissed 
the  indictment  (5),     Hume  thinks  that  twenty  years  Hmnethiniw 

,  twenty  years 

should  be   sufficient    to    bar   prosecution   (6),   unless 

<•  ^   ',  No  preecriptlon 

the  delay  was  caused  by  the  accused  absconding  (7) ;  ▼here  accused 

BoU'r  Notes   162.— Thos.    Hunter  1  Hume  ii.  100. —Alison  ii  198. 

and  others,  H.C.,  Jan.  8d  to  11th  2  Hume  ii  115.— Alison  ii  197, 

1838 ;  2  Swin.  1,  note  p.  7.— Alex.  198. 

Humphreys  or   Alexander,  H.C.,  8  Hume  ii  115. 

April  2d  1889 ;   Swinton's  Special  4  Act  11  Vict.,  c.  12,  §  9. 

Report,  p.  46  and  Bellas  Notes,  162.  6  Hume  ii.  186, 187,  and  case  of 

— Jas.  Gumming  and  others,  H.C.,  ICGregor  there.  ^ 

Nov.  7th  1848;   J.   Shaw  17  (see  6  Hume  ii.  136. ^Alison  ii.  97. 

minute,  p.  84).  7  Hume  ii  136.— Alison  iL  97> 
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ATcoimowLAw.  and  even  in  that  case  the  prosecutor  to  keep  up  his 
right  to  pursue^  should  demand  sentence  of  fugita- 
tion  (1). 

FMaSraoii  Many  statutes  limit  the  time  within  which  prosecu- 

tion must  be  instituted  under  them,  e.g,,  under  the 
Riot  Act,  twelve  months  (2)  ;  under  the  Coining  Act, 
six  months  (3) ;  under  the  Night  Poaching  Act,  six 
months  in  summary  cases,  and  twelve  months  in 
Supreme  Court  cases  (4).     There  is  only  one  decision 

What  i«  a  com-    which   throws  any  light  upon  the  question,  what  is 

mencement  of  f,  •«▼  lu 

proflecnuon?  the  Commencement  of  a  prosecution  ?  It  was  held 
sufficient  that  the  accused  had  been  committed  at 
the  instance  of  the  public  prosecutor,  and  liberated 
on  bail  (5).  In  another  case,  where  the  accused  had 
been  libelled  within  the  time,  but  owing  to  pres- 
sure of  other  business,  the  case  had  to  be  postponed, 
and  a  new  libel  served  beyond  the  period,  it  was  held 
that  the  previous  proceedings  constituted  a  commence- 
ment of  a  prosecution  (6). 
Party  arrested  In  The  Secretary  of  State  may  send  back  to  the  colony 
if  not  indicted  in  persous  apprehended  in  the  colonies,  for  offences  com- 
mitted in  this  country,  at  their  own  request,  if  not 
indicted  within  six  months  after  arrival  at  the  place 
where  the  crime  is  alleged  to  have  been  committed  (7). 
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GUTS. 


Pbitatk  PBoas- 

CUXJOV. 


RioiRTorBosB-  At  common  law  the  right  to  prosecute  is  limited  to 
officials  who  have  authority  to  prosecute  for  the  public 
interest,  and  to  persons  who  are  specially  wronged  (8). 
The  subject  of  private  prosecution  does  not  require 

1  The  Judgment  in  the  ease  of  4  Act.  9  Geo.  IV.  c.  69,  §  4. 

M'Oregor  (Hume  ii.  137)  bore  ex-  6  John  M'Nab  and  others,  H.C., 

preedy  to  proceed  on  there  being  March  14th  1845  ;  2  Broun  416. 
nothing  to  shew  "that  any  sentence  6  Thos.  Dearie,  Dumfries,  Sept. 

^  of  fugitation  passed  against  him.**  14th  1866 ;  6  Inr.  317  and  2  &L.R. 

—More  iL  438.  278. 

a  Act  1  Geo.  I.  c.  6,  §  8.  7  Act  6  and  7  Vict.  c.  84  §  7. 

8  Act  24  and  26  Vict,  c  99  8.  8  Hume  ii.  119.— Alison  ii  99. 
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much  comment,  as  private  prosecution,  except  in  the  Pwy^™  prosk- 

trifling   summary    complaints,    is    now    unknown    in 

practice. 

No  one  is  disqualified  to  prosecute  in  respect  of  oauaw  cannot 
personal  disability,  except  an  outlaw  (1).  proaecnte. 

A  corporate  body  or  company  cannot  prosecute  (2)  ;CoT»or»u<mor 
the   prosecution    must   be   at   the    instance    of    the 
individual  partners.     Power  is  sometimes  conferred  by 
statute  to  prosecute  by  deputy ;  e.g.f  prosecutions  by 
the  General  Prison  Board  (3). 

The  injured  party  may  prosecute  whatever  be  the  injured  pwty. 
offence  (4).  Where  the  injury  is  not  direct,  it  Quesuon  where 
depends  upon  circumstances  whether  there  is  a  right"  "^'*** 
to  prosecute.  E,g.,  the  patron  of  a  parish  under  the 
former  law  of  patronage  might  prosecute  those  who 
violently  resisted  an  induction,  but  the  heritors  and 
parishioners  could  not  (5).  Any  person  to  whose  pre- 
judice false  evidence  has  been  suborned  or  emitted, 
may  prosecute  (6);  but  it  is  doubtful  whether  a 
private  party  can  prosecute  for  an  attempt  to  suborn 
evidence  against  him  (7).  It  has  been  held  in  cases 
of  false-swearing  in  taking  the  oath  of  trust  and 
possession  at  elections,  that,  besides  the  injured 
candidate,  every  elector  has  a  title  to  prosecute  (8). 
In  deforcement,  besides  the  messenger,  the  Lord  Lyon 
and  the  employer  of  the  messenger  may  prosecute  (9). 
A  master  cannot  prosecute  for  injury  inflicted  on  his 

1  Hume  ii.  125. — AliBon  iL  106.  6  Hume  i.  879,  and  case  of  Law- 
— More  ii.  482^  son   there.  — ii.   119,  and    case  of 

2  Hume  iL  119,  case  of  the  Ken-  Somerville  in  note  2. — iL  121,  case 
frewshire  Banking  Company  v.  of  Isaacson  and  others  in  note  2. — 
Mackellar  in  note   1. — ^Ahson   iL  Alison  L  483. 

106.— Aitken  v.  Bennie,  Deo.  11th  7  Hume  ii.  121,  case  of  Jardine 

1810  ;  F.  C,  vol.  16,  p.  78.  there.— iL  122,  cases  of  Hay;  Mao- 

3  Act  2  and  3  Vict.  o.  42,  §  4.  donnell :  and  Hog  and  Soutar  there. 

4  Hume  ii.  121,  122. — ^Alison  ii  — Hume  inclines  to  hold  the  private 
103.  prosecution  competent. 

6  Hume  ii  119, 120,  and  case  of  8  Hume  L  879,  case  of  Fife  there. 

GiUies  and  others  there. — Alison  iL       — ^iL  120, 121. — Alison  iL  102. 
100.— More  iL  431,  432.  9  Hume  i.  899,  and  case  of  Du- 

guid  there. — Alison  L  608. 
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tu™*"*^""  servant    (1).     Further,    a    prospective    interest    can 

Prosp^twi confer  no   title  to   prosecute.     Where  a  Police  Act 

no*ri^t!^°'""  declared  that  dung  allowed  to  accumulate  for  a  certain 

time  should  be  liable  to  forfeiture,  it  was  held  that  a 

person  who  had  taken  a  lease  of  dung  from  the  Police 

Commissioners,  including  "what  may  become  vested 

"  in  them  by  forfeiture,"  had  no  right  to  prosecute  for 

an  offence  of  accumulating  dung  (2). 

teTnnSteS'        ^  trustee  on  a  sequestrated  estate  cannot  prosecute 

except  by  rtatute.  at  common  law  for  fraudulent  bankruptcy  (3),  nor  for 

forgery  committed  in  making  a  claim  (4),  nor  for  false 

swearing  in  the  proceedings,  but  the  right  is  conferred 

by  statute  in  the  cases  of  fraud  and  false  swearing,  it 

being  necessary,'  as  regards  false  swearing,  that  the 

trustee  be  authorised  to  prosecute  by  a  majority  of  the 

Creditors  in       Creditors  (5).     In  fraudulent  bankruptcy,  any  creditor 

unkruptcy.       of  the  bankrupt,  whose  claim  has  been  ranked,  may 

statutoiT  power  prosccutc   (6).      Mauv    statutcs,   including   those    for 

to  »ny  penon.      *  »  n  r»  ^  i  •  i 

protection  of  fish  and  game,  give  the  power  to  any 
person  to  prosecute  (7).  In  cases  of  profanity  any 
person  may  prosecute  (8).  The  question  has  been 
raised,  but  not  decided,  whether  private  prosecution 
is  competent  under  the  Night  Poaching  Statute  (9). 
Right  of  reia-  The  right  of  relatives  of  the  injured  party  to  pro- 
great  erimet.  secute  is  limited  to  the  case  of  atrocious  crimes,  such 
as  murder  and  rape,  or  attempt  to  ravish  (10).     The 

1  Wingate  v.  Brown,  Feb.  17th  o.  54,  §  8  (game).— See  Brown  and 
1809 ;  F.  C,  vol.  15,  p.  194.  Philips  ».  Hunter,  H.C.,  Dec.  10th 

2  Mitchell  v.  Scott  and  Mackay,  1842  ;    1    Broun    458.— Tough    v. 
H.C.,  June  24th  1847 ;  Ark.  815.  Jopp,  Aberdeen,  April  28th  1863  ; 

8  Aitken  v.  Bennie,  Dec.  11th  4  Inr.  866  and  35  S.  J.  472. 

1810,  F.  C,  vol  16,  p.  78.  8  Hume  i.  574. 

.  4  Hume  ii.  119,  case  of  Beloh  in  9  Graham  v.  Duke  of  Bucdeuch 

note  1.  and  Crorar,  H.C.,  Jan.  29th  1844  ; 

6  Acts  7  and  8  Geo.  IV.  o.  20,  2  Broun  85.— Herbert  v.  Duke  of 

§  2,  and  19  and  20  Vict.  c.  79,  Roxburgh,  H.C.,  Deo.  26th  1855; 

§  178.  2  Irv.  346  and  28  S.  J.  130. 

6  Act  7  and  8  Geo.  IV.  c  20,  10  Hume  ii.  118, 119.— ii.  122, 123, 
§  2.  and  cases  of  Cheyne  and  Bowman  : 

7  For  example,  9  Gea  IV.  c.  89,  Carnegie  :  and  Charteris  there.— 
§  9  (salmon),  and  25  and  26  Vict.  Alison  ii.  104. 

o.  97,  §  28  (salmon).— 13  Geo.  IlL 
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npe. 


relatives  of  a  person  whose  erave  is  violated  may  pro-  privatk  pbosb- 
secute  (1).     In  cases  of  rape,  a  husband  or  other  iieaTyj^j,,^^^ 
relative  may  prosecute  thoug^h  the  woman  decline  to'^P^^^'*'* 

•^   ^  ®  Case  of  np 

concur  (2). 

The    question,   what   degree  of  relationship  shall  Relationship  con- 
entitle  to  prosecute,  is  not  settled.     All  within  the 
forbidden  degrees  of  marriage  may  prosecute  (3).     It 
would  appear  that  in  one  case  the  title  of  a  cousin- 
german   was    sustained  (4).     Several   relatives    maywrafflcientiy 

^  ^    ' .  ,        ,  ,    •'  near  In  degree, 

prosecute  together  (5).     It  is  no  objection  to  the  title  others  nearer  of 

^  .      .    ^    ,         \^  •*       ,      .  ,         ,    no  consequence. 

of  a  relative  that  there  are  nearer  relatives  who  do 
not  concur   (6).     Illegitimate    relatives    cannot    pro- BaauM  relations 
secute     (7).     A    relative    claiming    to    prosecute    isprosecntorpntto 
bound  to  prove  his  relationship  if  required  (8).  Sip.^ 

Hume  inclines  to  think  that  a  tutor  or  guardian  T»t«- 
may     prosecute     for     rape    or    abduction     of     his 
ward  (9). 

Where  the  right  to  prosecute  is  not  conferred  on<^j^"JJ^°' 
individuals  by  statute  (10),  private  prosecution  requires 
the  concourse  of  the  public  prosecutor  (1 1),  which  can 
only  be  withheld  on  cause  shown  (12),  and  which  theJJ^y^J^Jf"** 
Courts    will    ordain   him   to  give,   if  his  ground   of=<»"^- 

8.  J. '478  (Lord  Justice  Clerk 
Inglifl*  opinion). — Tough  v,  Jopp, 
Aberdeen,  April  28th  1863 ;  4  Irv. 

366  and  35  S.  J.  472. 
11  Hume  ii.  125. — ^Alison  ii.  111. 

—More  ii.  432.— M'Kelvie  v.  Barr, 
H.C.,  Dec.  8d  1860 ;  3  Inr.  681  and 
88  &  J.  48.— Mackintosh  v,  the 
Lord  Advocate,  H.C.,  Mar.  9th, 
15th,  May  20th  and  28d  1872;  2 
Couper  236  and  44  S.  J.  418  and 
9  S.  L.  B.  466.— Angus  Mackintosh, 
H.C.,  Nov.  4th   1872;   2  Couper 

367  and  45  S.  J.  51.  The  expres- 
sions used  by  some  of  the  judges  in 
this  latter  case  tend  to  throw  doubt 
upon  the  doctrine  that  the  Court 
can  order  the  public  prosecutor  to 
give  his  concurrence. 

12  Hume  u.  126.— Alison  iL  IIL 
—More  ii.  432. 


1  Hume  ii.  121,  and   cases   of 
in  note  Ij  and   Samuel  in 

note  2. 

2  Act  1612,  c.  4.— Hume  i.  307.— 
ii.  123,  case  of  Cheyne  and  Bow- 
man there. 

8  Hume  ii.  124. — Alison  ii.  105. 

4  Hume  ii  124^  case  of  Gillespie 
there. 

5  Hume  ii  124,  case  of  Carnegie 
there. 

6  Hume  ii  124. 

7  Hume  ii  124. — ^Alison  ii  105. 

8  Hume  ii  125,  case  of  Young 
there. 

9  Hume  i  307.— ii.  123,  and  case 
of  Kerr  there. 

10  See  Blackwood  v,  Finnic,  H.C., 
June  1st  1844;  2  Broun  206.— 
Raper  or  Reaper  v.  Duff,  H.C., 
Feb.  6th  1860 ;  8  Irv.  529  and  32 
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PbITATB  PftO<S- 
CUTION. 


Concoune  to 
both  parties  in 
croatproMca- 
tiona. 


PtIt.  prot.  flnda 
cantltm,  and 
liable  In  ex- 
penses and 
damages,  oath  of 
caloniny. 


PtIt.  proe.  dis- 
claiming procen. 


Public  pbosb- 
crroB. 

Lord  Advocate. 


Lord  AdTocate 
may  tHke  np 

{M'cdecessor'B 
Ibelfl. 


declinature  be  insufBcient  (1).  But  the  person  com- 
plaining of  his  refusal  must  show  good  cause  why  his 
decision  should  be  overruled  (2).  Even  where  there 
are  croah  prosecutions  by  the  same  ps^ies^  the  public 
prosecutor  must  give  his  concourse  to  both  (3). 

Private  prosecutors  must  find  caution  to  insist  in 
the  charge  (4),  and  may  be  found  liable  in  expenses 
in  the  discretion  of  the  Court  if  they  fail  in  their 
prosecution  (5).  They  may  even,  if  the  Court  see 
cause,  be  ordained  to  pay  a  sum  of  damages  to  the 
accused  (6).  The  accused  may  call  on  the  private 
prosecutor  to  take  an  oath  of  calumny  as  a  condition 
of  his  proceeding  with  the  prosecution  (7).  A 
private  prosecutor  may  disclaim  a  process  which  he 
has  raised,  and  if  he  does  so  in  sufficiently  broad 
terms,  he  may  thereby  be  excluded  from  the  right  to 
prosecute  for  the  future  (8). 

The  Lord  Advocate  is  the  principal  public  pro- 
secutor in  Scotland,  and  can  prosecute  in  any  court  (9). 
He  is  the  only  competent  public  prosecutor  in  the 
Supreme  Court,  the  Solicitor-General  and  the 
Advocates- Depute  being  his  deputies  (10).  Whoever 
succeeds  to  the  office  may  take  up  libels  raised  by  his 
predecessor  (11).     The  Supreme  Court  can  appoint  a 


1  Hume  ii  126, 127.— Alison  u. 
112.— More  ii.  432. 

2  Cases  of  Mackintosh  v.  tbe 
Lord  Advooate  and  Mackintosh, 
tupra, 

3  Hume  ii.  127,  and  case  of  Stir- 
ling and  others  there. 

4  Hume  ii.  127,  referring  to 
stotutes  1635,  o.  85—1579,  c.  78— 
and  1593,  c.  170.— Alison  ii.  113.— 
More  ii.  432. 

6  Hume  ii.  127,  case  of  Maoul- 
loch  and  M'Candlish  there.— ii.  128 
and  oases  of  Fullarton :  and  Idd- 
dell  and  Jeeves  there. — ^Alison  ii. 
118.— More  ii.  432.— Will,  M. 
Borthwick,  H.C.,  June  17th  1822  ; 
Shaw  71. 


6  Hume  ii.  128,  and  oases  of 
Oswald :  Brown :  and  Houston  and 
Brisbane  there. — Alison  ii  114. — 
More  ii.  482. 

7  Hume  ii.  128,  129,  and  cases 
of  Crawford  and  others :  Watson 
and  others :  Lawson :  and  Hume 
there. — ^Alison  ii  114,  115. — More 
ii  432. 

8  Hume  ii  129, 180,  and  cases  of 
Oraham :  and  Smith  and  Christie 
there. — ^Alison  ii  115. 

9  Alison  ii.  86. 

10  Hume  ii  180  to  182  pcutim.— 
Alison  ii.  84  to  87  ^Nunm.— More  ii. 
432. 

11  Burnett  814,  case  of  Myndham 
there,  and  in  Appendix  No.  15.— 
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member  of  the  bar  to  act  as  counsel  for  the  Crown  on  J5?"^  "^'^ 


an    emergency,    as,    for    example,    when    the    Lord 
Advocate  has  resigned,  leaving  indictments  untried, 
and    the    new    Lord    Advocate    has   not   yet    been 
appointed  (1).      In  inferior  courts  the  public  prose- JJ^>»*o' 
cutor   is   denominated   Procurator-fiscal.     No   public  Public  proB. 

.  .  X   i_    "®  caution  or 

prosecutor  can  be  reqmred  to  find  caution  or  to  take  oath  of  calumny, 
an  oath  of  calumny,  but  it  is  only  the  Lord  Advocate  Lord  Advocate 
who  is  firee  firom  liability  for  expenses  or  for  pecuniary  penses.  Fiscaia 
penalties  at  the  instance  of  a  person  who  has  been 
accused     of     crime     without     a    conviction     being 
obtained  (2).     Procurators-fiscal  may  be  found  liable 
in  expenses  (3). 

The   public    prosecutor    cannot   be    compelled    to  puwic  pwe  not 

r  r  r  compellable  to 

prosecute  (4).     No  private  prosecutor  or  other  person  prosecute, 
can  prevent  the  public  prosecutor  from  prosecuting  for 
the  public  interest  (5). 


INVESTIGATIONS   PRELIMINARY  TO  TRIAL. 

The  maristrate  who  conducts  the  preliminary  inves-  P^^cooirmoir. 

,    °  .  .  -r/.     1  /.  Majrisferate  may 

tig^ation  has  power  to  cite  witnesses.      If  they  refuse,  compel  witnewet 

*  ,  ,    to  answer,  and 

or  contumaciously  fail  to  attend,  letters  of  second  dili-  put  them  on 
gence  may  be  used,  that  they  may  be  apprehended. 
He  may   commit  them  to  prison  if   they  refuse  to 
speak,  and  put  them  upon  oath  if  he  see  fit  (6).     In  should  proceed 

■*■,.,  •'•  ,  ,  by  ordinaiy  rules 

these  investigations,  the  ordinary  rules  of  evidence,  of  eridence. 


Alison  ii.  96.  As  regards  the  ques- 
tion whether  a  Procurator-Fiscal 
can  take  up  libels  instituted  by 
his  predecessor,  see  the  opinions 
of  the  Court,  M*Lean  v.  Cameron, 
H.C.,  Dec.  1st  1845;  2  Broun 
657. 

1  Daniel  Campbell,   H.C.,  Dec. 
14th  1868 ;  1  Couper  182. 

2  Hume  ii  134,  and  note  1. — 
Alison  ii.  92.— More  ii.  482. 

8  Hume  ii  1S4»  cases  of  Cle- 


phane:  Outbrie  and  others:  Mc- 
Allister and  Malcolm :  and  Coats  in 
note  1. — Alison  ii.  98. 

4  Alison  it  S7,  88. — John  Gordon, 
Petitioner,  H.C.,  June  1766  ;  Mac- 
laurin,  258. 

6  Hume  ii.  132, 183,  and  cases  of 
Mowat :  Bald  :  Somerville  :  Smith : 
Young :  (jk>rdon  :  Beaver :  and 
Smith  there. — Alison  ii.  85. 

6  Hume  ii.  82.— Alison  ii  187t 
188. 
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Dtlioskci  to 

SSCOVBB 
▲BTTCLBfl. 

Qnmted  to  both 
parties  before 


SSAKCB 
WABRAHT8. 


phbcoqwitioh.  both  as  r^ards  the  competency  of  examining  any 
individual  {e.g,  the  prisoner's  wife)  and  the  questions 
to  be  put,  should  be  followed  (1).  Witnesses  should 
not  be  examined  in  the  presence  of  other  witnesses  (2). 
Where  writings  or  other  articles  are  to  be  used  at 
the  trial,  the  party  who  proposes  to  do  so,  whether  he 
be  public  prosecutor  (3),  private  prosecutor  (4),  or 

Md  after  scnrice  a^c^ig^j  .  ^5^^  ^j^y  obtain  a  diligence  to  recover  them 

by  petition  to   the  Court ;    and  this  either  before  or 
after  service  of  an  indictment  (6). 

Where  it  is  necessary  to  search  for  stolen  goods  and 

the  like,  authority  to  do  so  is  usually  craved  in  the 

application  for  warrant  to  arrest,  but  a  special  search 

Search  warrant   warrant  may  be  asked  for  (7).     It  should  specify  the 

•peciiic  things  to  be  seized,  and  the  places  to  be  searched.     A 

JJJ™°**^JUJ^  general  warrant  to  "  break  or  force  open  all  shut  and 

ffle«^.  "lockfast  places"    is  illegal   (8).       A  warrant  may 

be    granted    to    search    repositories    of     a     person 

charged   with    a    crime,  for    all   articles   tending    to 

J2J™*^JP        establish    his   guilt  (9).      A  warrant  to  search   the 

JJJ^^  repositories  of  a  person  who  had  never  been  criminally 

charged    with   the   oflTence   under   investigation,    for 

certain  written  documents,  "  and  all    other   articles 

"  tending  to   establish  guilt  or  participation  of  said 

"  crimes,"  without  the  application  being  limited  even 

to    such   articles   as   would    tend  to  establish   guilt 

against   the   person    whose   repositories  were   to   be 

Si«h*wmnt  8®*'^^'^®^*  ^^  l^^ld  iUegal  (10).    In  executing  a  search 


1  Ajlison  ii.  188, 189. 

a  Hume  ii.  82.— AliK>n  ii.  141. 

8  Hame  ii.  893,  and  case  of 
Lawson  and  Leslie  tiiere. 

4  Rob.  Wilson,  Jan.  2Sd  1884 ; 
BeU's  Notes  278. 

6  Hume  iL  402,  oaae  of  Mac- 
kenzie and  others  in  note  8. — 
Alison  ii.  62^  623. — G^eo.  Cameron, 
March  18th  and  April  2i  1832; 
Bell's  Notes  285. 


6  Hume  ii.  898. 

7  Alison  ii.  145,  146. 

8  Hume  ii  78. — ^Alison  ii.  147. — 
Webster  «.  Betbune,  H.C.,  Feb. 
7th  1857 ;  2  lir.  596  and  29  S.  J. 
185. 

9  John  Porteous,  H.C.,  July  2d 
1867  ;  5  Inr.  456. 

10  Bell  V,  Black  and  Morrison, 
H.C.,  Jan.  80th  1865 ;  5  Irr.  57 
and  87  8.  J.  247. 
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warrant,  officers  must  proceed  generally  on  the  rules  tYKRAWTs. 
applicable  to  warrants  to  arrest  (1). 

All  articles  connected  with  a  crime,  except  docu- labbluno 
ments,  are  in  practice  labelled  when  taken  possession 
of  by  the   authorities,  the  labels   being  attached  by  Labels  or  doca- 
cords  sealed  to  them,  and  all  persons  to  whom  they  wiuieaaea. 
are  shown  in  the  preliminary  investigations  are  called 
on  to  sign  the  labels,  that  they  may  the  more -readily 
identify  them  at  the  trial  (2).     In  the  case  of  docu- 
ments it  is  usual  to  have  the  signatures  placed  upon 
the  documents  themselves.     But  though  these  precau- 
tions are  usual,  they  are  not  indispensable,  nor  are  the 
statements  written  on  labels  or  articles  binding  upon 
the  prosecutor  (3). 

1  Hume  ii.  80. — ^Alison  iL  146,       maybe  mentiooed  here  that  a  good 
147.  many  points  in  reference  to  the 

2  Hume  ii  83.  mode  of  preparation  for  trial  will 
8  See  Joseph  Allan  or  Mulhol-      be  noticed  under  the  head  of  Eri- 

land,   Glasgow,  May  6th  1844;  2      dence,  to  which   they   are   more 
Broim  172.    To  save  repetition  it      immediately  related. 


INDICTMENT. 


FOBV  OF  LTBBL. 


Indictment  or 
ertminal  lettem 

Indictment  com- 

Ktent  OD]]r  to 
ird  Advocate. 


Commencement 
of  indictment. 


Criminal  letters 
in  the  Supreme 
Court. 


In  the  Sheriff 
Court. 


DBSIOKATIOir  OF 
THZ  ACCUSKD. 


Where  it  is  proposed  to  try  the  accused  by  jury,  a 
written  accusation  must  be  served  on  him  either  by 
indictment  or  by  criminal  letters.  Prosecution  by  indict- 
ment is  the  privilege  of  the  Lord  Advocate,  but  a 
private  prosecutor  may  be  associated  with  him  in  an 
indictment  as  joint  prosecutor  (1).  Other  prosecu- 
tions are  by  criminal  letters,  a  form  which  the  Lord 
Advocate  may  also  use. 

An  indictment  commences  thus  : — "  John  Brown, 
"  now  or  lately  prisoner  in  the  prison  of  Glasgow,  you 
''  are  indicted  and  accused  at  the  instance  of  Edward 
"  Gordon,  Esquire,  Her  Majesty's  Advocate  for  Her 
"  Majesty's  interest :  That," — &c.  Criminal  letters 
are  in  the  form  of  a  summons,  and  run  in  the  name  of 
the  Sovereign  in  the  Supreme  Court : — "  Whereas  it 
is  humbly  meant  and  complained  to  us  by  our  right 
trusty  Edward  Gordon,  Esquire,  our  Advocate  for 
our  interest,  upon  John  Brown,  now  or  lately 
"  prisoner  in  the  prison  of  Glasgow  :  That," — &c.  In 
the  Sherifif-Court  the  letters  run  in  the  name  of  the 
judge : — "  Whereas  it  is  humbly  meant  and  com- 
"  plained  to  me  by  Maurice  Lothian,  Procurator-Fiscal 
"  of  Court  for  the  public  interest,  upon," — &c.  In 
both  forms  up  to  this  point,  two  things  are  important 
— first,  the  designing  of  the  accused  ;  and,  second,  the 
instance. 

I.  The  accused  must  be  properly  named  and 
designed.  James  Stobie  and  William  Berry  were  dis- 
missed from  the  bar,  having  been  indicted  as  William 


« 


it 


« 


1  Hume  ii  155,  and  case  of  Stone  there.— Alison  ii.  217. 
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Scobie  and  Alexander  Berry  ;  as  was  Alison  Duncan,  dbsiohatioh  o» 

•^     '  '  THK  ACCnSKD. 

who  was  indicted  as   "  Elizabeth   or  Ally  Duncan." 

Where  the  name  given  is  a  different  name  according  to 

common  apprehension,  as  where  Law  is  changed  to 

Low,    there  is   ground    for    objection  (1).      It  is  a 

good  objection  thaf  the  proper  surname  is  not  given, 

but  an  occasional  nickname  (2).       But  it  is  not  fatal  5f^"^"P^*" 

that   the  spelling  is   slightly  wrong,  if  the  name  be 

substantially  the  same,  as   Darymple  for  Dalrymple, 

Rae  for  Ray  (3).     Even  Elspeth  has  been  held  no 

misnomer  for  Elizabeth  (4).     It  is  true  that  one  Cain 

was  held  not  properly  indicted  as  Kane,  but  probably 

because  of  the  very  great  difference  of  spelling,  and 

the  fact  that  the  prosecutor  knew  the  proper  spelling, 

the   libel  setting  forth  that  he  had   been  previously 

convicted  of   theft  under  the  name  of  Cain,  which 

was   his   true  name   (5).       A  prisoner  who   assumes  Aecnwd  sMnm 

^   ^  *^  ,  ,         ,         ing  false  names. 

false  names  when  in  custody,  or  at  his  examination, 
or  in  finding  bail,  will  not  be  afterwards  permitted  to 
maintain  that  his  true  name  is  different  (6). 

Where  a  person  is  known  by,  or  gives  different  Person  known  by 

^  ,  11  T  1  different  names. 

names,  it  is  customary  to  insert  all,  coupling  them 
with  an  "  alias"  but  the  prosecutor  cannot  be  called 
on  to  give  all    the   names   by  which  a  person    has 


1  Hume  ii.  157,  158,  and  cases  of 
Stobie  and  Berry ;  and  Duncan 
there. — Alison  ii.  221,  222. 

a  Humo  ii.  158,  case  of  Kennedy 
there. 

8  Hume  ii.  158.  —Alison  ii.  222. 

4  Hume  ii.  159,  case  of  Robertson 
there,  and  case  of  Begg  in  note  1. — 
Alison  ii.  222. 

6  Hume  ii.  157,  note  a. — Alison 
ii.  221,  222.— Will.  Kane,  Glasgow, 
Sept.  2ith  1823 ;  Shaw  106. 

6  Hume  ii.  161,  and  cases  of 
Brown :  Robertson  or  Wilson : 
Toung  or  Thompson  or  Marshall : 
and  Sharp  there. — Alison  ii.  225, 
226.— Alex.    Adam,    Perth,    April 


21st  1825;  Shaw  136.-^ohn  Fin- 
layson  and  others,  H.C.,  January 
10th  1844  ;  2  Broun  17.— Alex.  J. 
P.  Menzies,  H.C.,  Feb.  5th  1849 ;  J. 
Shaw  153  (Lord  Justice -Clerk 
Hope's  charge).  —  Jane  Watsoni 
H.C.  Jan.  17th  1859  ;  3  Irv.  816.— 
John  Bumside  and  Hannah  San- 
derson or  Bumside,  Jedburgh,  ^ep. 
8th  1863 ;  4  Irv.  440.  On  the  same 
principle,  a  person  will  not  be  heard 
in  a  suspension,  if  he  submit  to 
trial  under  a  wrong  name,  and  after 
sentence,  then  for  the  first  time 
announce  that  his  trae  name  is 
different.  See  Steven  and  others 
V.  Morrison,  H.C.,  Deo.  5th  1853 ;  1 
Iry.  312. 
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correct 


?h"a2c^JJ^.*"  pa^^d  (!)•  I'rom  cases  mentioned  by  Hume  (2),  it 
might  appear  that  there  is  a  good  objection  if  a 
name    be    given    by  which   the  prisoner  has    never 

bl!t  oSISJta^*"'  P^^^^^  though  others  be  quoted  by  which  he  has  passed. 
But  the  cases  as  quoted  are  not  decisive,  and  there 
seems  to  be  no  principle  for  holding  \hat  if  the  accused 
is  indicted  under  a  name  admittedly  correct,  the  mere 
fact  that  another  name  is  added  as  an  alternative 
under  error  shall  stop  the  trial  of  the  accused  under 
the  correct  name.  Whatever  may  be  the  decision 
upon  this  question  when  it  shall  truly  arise,  it  is  settled 
that  where  an  alias  is  given  merely  to  prevent  doubt 
as  to  pronunciation^  as  Braid  alias  Baird,  it  is  no 
objection  that  the  accused  has  never  passed  by  one 
of  the  names  (3). 

Naming  married  A  married  woman  should  be  indicted  by  her  hus- 
band's  name,  but  there  is  no  objection  to  the  addition 
of  her  maiden  name — "  Jane  Johnston  or  Bum  "  (4). 
And  the  maiden  name  may  suffice,  if  she  continue  to 
be  called  by  it,  and  be  known  at  the  place  where  she 
lives  by  no  other  name  (5). 

If  the  accused  be  described  as  residing  in  a  wrong 
parish  or  county,  or  as  of  a  wrong  trade,  this  will  be 
fatal  (6).  Where  a  prisoner  was  designed  "  shop- 
"  keeper  in  Maryburgh,  in  the  parish  of  Dingwall,"  it 
was  objected  that  Maryburgh  was  in  Fodderty.  The 
fact  was  that  Maryburgh,  including  the  accused's  shop, 
was  in  Fodderty,  but  that  one  or  two  houses  in  Mary- 
burgh, including  his  dwelling,  were  in  Dingwall,  and  the 


women. 


Drrignation  of 
accQMd. 


Parish  or  trade 
wrong. 


1  Hume  li  162.— Aliaon  u.  228. 

2  Hume  ii.  157,  and  case  of 
Bryoe  alias  Wight  there,  and  caae 
Murray  in  note  a.— Aluon  ii.  222, 
223. 

8  Hume  ii  157*  note  a. — A.li8on 
iL  228. -John  Braid  alias  Baird, 
B.C.,  Feb.  24th  1823  ;  Shaw  9& 

4  Alison  ii.  225,  case  of  Wood 
and  FerguBBon  there.— Mary  Looh- 


rie,  Glasgow,  Dec.  1838;  Bell's 
Notes  109. 

6  Agnes  Qgilvie,  H.C.,  July  18th 
1842 ;  1  Broun  876  and  Bell's  Notes 
169. 

6  Hume  ii.  158,  and  case  of  Wat- 
son and  others  there. — Alison  ii. 
221,  228,  224.— Will.  Brown,  Ayr, 
April  14th  1828 ;  Shaw  109. 
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objection  was  repelled  (1).     Where  the  accused  was  dbw^katiox  or 
designed   "nephew  to  Thomas  Fraser  of  Gartmore/' IT Tr'° 

,m  «  1.    1  1    •         iv»    •  1  Uncertain 

this  was  held  insufficient,  as  there  were  other  nephews  designation. 
of  the  same  name  (2).  But  where  two  prisoners  were 
designed  "  tenants  in  New  Ullva,"  and  they  objected 
that  they  were  not  tenants,  but  only  resided  with  their 
father,  who  was  the  tenant,  the  objection  was  repelled 
as  too  critical  (3). 

"Present  prisoner  in  the  prison  of  E ,"  is  a  Prisoner  m  the 

suflScient  designation  (4),  provided  the  accused  be  in^'^'^"'*' — 
the  jail  named  at  the  time  of  service  (5).  But  where 
the  accused  was  so  designed,  the  objection  was  sus- 
tained that  he  had  only  been  half-an-hour  in  the 
prison  upwards  of  six  months  before  (6).  This  might 
not  have  been  held  fatal  had  the  libel  borne  "  now  or  Now  or  lately  in 
"  lately  prisoner  in  the  prison  of  E ,"  Sec.  (7).        ^"^^  '*'  — 

After  conflicting  decisions  (8),  it  has  been  finally  This  Kood  though 
decided  that  it  is  not  a  good  objection  to  the  designa-rpriLn''"™' 

tion  "  now  or  lately  prisoner  in  the  prison  of  E ," 

that  there  is  another  prisoner  of  the  same  name  in  the 
jail  at  the  same  time,  though  both  are  indicted  in 
similar  terms  (9).     Where  the  prisoner  gives  a  false  n2S^r.&"i5n 


cannot  object. 


1  Donald  Stewart  and  others, 
Inyemeas,  Sept.  14th  1837;  1 
Swin.  540  and  Bell's  Notes  170. 

a  Hume^ii.  160,  case  of  Fraser 
there. 

8  Duncan  Galbraith  and  others, 
Inverary,  Sept.  10th  1821 :  Shaw 
54.  —  Such  a  designation  would 
probably  not  be  sustained  now  in 
the  same  circumstances. —  Alison 
erroneously  quotes  this  case  under 
d^ignation  of  witnettes. — Alison  ii. 
415. 

4  Hume  ii.  159, 160,  and  cases  of 
Macintosh :  Scott :  Van-ni -Frank  : 
Johnston  and  others :  M'AUster  : 
Smith  or  Gunn  :  Wilson  or  Low  or 
Telfer  :  and  Taylor  there. — Alison 
L224. 

5  John   Eidd,    StirUng,    1837; 


Bell's  Notes  170. 

6  Hume  ii.  157,  note  a.—Alison 
ii.  228,  224— Will.  Affleck,  Ayr, 
April  14th  1823  ;  Shaw  108. 

7  Euphemia  Robertson  and 
others,  Perth,  April  22d  1842;  1 
Broun  295  and  BelVs  Notes  262. 

8  The  objection  was  held  good 
in  John  Robertson,  Glasgow,  April 
1824;  Shaw  123.-^ohn  Carruthers, 
Dumfries,  Sept.  15th  1827;  Shaw 
212.  —  John  Wilson  and  others, 
H.C.,  May  2dd  1831 ;  Bell's  Notes, 
170.— Thos.  Robertson,  Glasgow, 
Sept.  29th  1837;  1  Swin.  547  and 
Bell's  Notes  170.— The  objection 
was  repelled  in  John  O'Neill,  H.C., 
June  2d  1851 ;  J.  Shaw  483. 

9  Mary  Maclean,  H.C.,  Dec.  7th 
1863 ;  4  Irr.  449  and  86  a  J.  111. 
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DKAIOKATIOS  Of 
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Material  error 
fatal. 


Private  inatance 
to  prosecute. 


Terms  mnst  be 
nnambignous. 


DiwiGtATTox  OF  designatioii  on  apprehension,  or  in  his  declaration,  or 
in  his  bail-bond,  he  cannot  object  being  so  named  in 
a  Ubel  (1). 

II.  The  person  at  whose  instance  the  prosecution  is 
instituted  must  be  named  and  designed,  and  a  material 
error,  such  as  leaving  out  his  surname  will  be 
fatal  (2).  But,  where  Sir  William  Rae  was  described 
as  of  Catherines,  instead  of  St  Catherine's  the  instance 
was  held  good  (3). 

Where  the   instance    is    private,   it    must    appear 

wherein  the  interest  to  prosecute  consists ;   as  by  the 

prosecutor  being  designed  as  the  father  of  the  person 

Mast  interest  to  injured  (4s).     But  it  may  not  be  necessary  that  this  be 

SiS^llfo'Sset?  ^^  {oTth  at  the  outset  if  it  be  sufficiently  detailed  in 

the  subsequent  narrative. 

The  terms  of  the  instance  must  be  unambiguous. 
Where  it  ran,  "  Whereas  it  is  meant  and  shewn  us 
our,"  leaving  out  the  word  "by,"  an  objection  was 
sustained  (5).  The  objection  was  certainly  critical, 
and  the  case  shows  how  great  is  the  importance 
attached  to  every  word  of  this  part  of  the  libel. 

After  naming  the  accused  and  the  prosecutor,  the 

major  proposition  follows,  stating  the  nature  of  the 

ATermentthatby^^"^®-     ^^^  things  absolutely  osscntial  to  be  stated  in 

uwthe  act  Is  a    ^j^^  major  proposition  are : — First,  that  by  law ;  second, 

Preamble.         a  Certain  act ;  third,  is  a  crime  (6).     In  common  law 

charges    the    major    proposition    commences — "THAT 

"  whereas"— or  "  THAT  ALBEIT  " — "  by  the  laws  of 

copy  the  effect  would  baye  been 
the  name. 

4  Hume  i.  380,  and  case  of  Lee- 
lie  there. — Alison  ii.  102. — ^Herbert 
V.  Duke  of  Roxburgh,  H.C.f  Dec. 
26th  1855  ;  2  Inr.  846  and  28  S.  J. 
130. 

6  Will.  Crichton,  Ayr,  May  4th 
1821 ;  Shaw  62. 

6  Hume  ii.  156  and  cases  of  Qall : 
and  Steven  there,  and  case  of 
MethTon  or  Wallace  in  note  1. 


Hajob  pboposi- 

TIOH. 


1  Hume  ii  161,  and  case  of 
Fithie  and  Shaxp  there. — Alison 
U.  225,  226. 

2  Hume  iL  164,  case  of  Anderson 
in  note  1. — Alison  ii.  227. 

8  Hume  L  246,  case  of  Mack- 
intosh in  note  *. — Alison  ii.  814. — 
This  case,  and  the  one  in  the  pre* 
yious  reference,  were  cases  of  dis- 
crepancy between  the  record  and 
the  accused's  copy.  But  if  the 
mission  had   been  in  the   record 
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"this  and  every  other  well-governed  realm."     In  the  major  pboposi- 

expression  "common  law,"  are  included  offences  de- 

clared  to  be  crimes  by  ancient  statutes,  so  that  under  General  form  in- 
this  preamble  the  prosecutor  may  at  the  trial  appeal  und^  oS™^ 
to  statutes^  which,  in  course  of  time,  have  become '**^*''**" 
trite  law  (1).     Next  follows  the  statement  of   the  statement  of  the 
crime  : — "  Theft  is  a  crime  of  a  heinous  nature,  and  *^'*™*' 
"  severely  punishable."     If  the  name  be  unambiguous  Name  used  mu«t 

be  onamblgttuiM. 

and  well  understood,  as  Murder,  Theft,  Assault,  no 
further  description  is  necessary.  But  a  nomen  juris, 
if  used,  must  be  specific  and  unambiguous  (2).  Thus, 
"  writing  and  sending  threatening  letters."  was  held  a 
bad  charge,  as  not  implying  anything  necessarily 
illegal  (3).  And  the  law  is  jealous  of  the  introduc- 
tion of  any  novel  nomen  juris  (4).  It  is  competent  Name  combined 
to  use  a  nomen  juris  and  add  a  more  elaborate  de- 
scription, and  this  is  generally  done  by  a  clause  begin- 
ning— "  more  particularly"  (5).  But  no  TioTnen^uris  crime  described 
need  be  used,  and  the  crime  may  be  described  at^^un®^ 
large  (6)  thus : — "  Opening  and  keeping  a  common 
gaming  house,  for  Uie  playing  of  games  of  chance 
for  money  for  the  profit  of  the  keepers,  and  where 
games  of  chance  are  commonly  and  publicly  played 
"  for  money  "  (7).  If  there  is  doubt  which  of  two  or 
more  crimes  the  evidence  will  substantiate,  the  prose- 
cutor may  combine  them    thus  : — "  theft,   as    also  -Mtemative 

.  ,  charge. 

BESET  OF  THEFT  are  Crimes,"  &c.,  this  being  followed 
up,  as  will  afterwards  be  shown,   by  an  alternative 
charge,  that  the  accused  is  guilty  of  one  or  other  of  ^j^^^^^^,^^ 
them  (8).     Different  descriptions  of  the  same  offence 

1  Hume  ii.  164, 165  and  oases  of  281.  —  Will.    Biiohan    and    Alex. 
Hunter:     Beaver:    Watson    and  M'Intyre,  Dec    7th  1829;   Bell's 
others :  and  Pinkerton  and  others  Notes  177. 
there.— Alison  ii  228.  6  Hume  ii  168,  169.— Alison  ii 

2  Hume  u.  169.  280. 
8  Jas.  Miller,  H.O.,  Nor.  24th  7  Bernard  Greenhu£F  and  others, 

1862 ;  4  Irr.  238  and  85  S.  J.  52.  H.C.  Dec.  19th  1888  :  2  Swin.  236. 

4  Walter  D.  Ure,  H.C.,  Feb.  15th  8  Hume  ii  169.— Alison  u.  235, 
1858  ;  8  Inr.  10  and  SO  S.  J.  810.  236  ;  Bob.  Q.  Neill,  H.C.,  Feb.  8d 

5  Hume  ii.  169.— Alison  ii  230,  1873 ;  2  Couper  895. 


names  for  same 
offence. 
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Major  pboposi- 

TIOM. 


Sereral  names 
deflcriblng  one 
crime. 


Too  lavish  use  of 
alternatlTes. 


Crime  by  special 
statute,  the  act 
must  be  quoted. 


Statute  is  quoted 
if  specisl  penalty 
appointed  for 
common  law 
offence. 


may  be  libelled,  coupled  by  the  word  "  or,"  to  cover 
different  aspects  of  the  case  on  proof,  but  this  will 
only  be  allowed  in  cases  diflScult  of  description. 
Thus  **  cruel  and  barbarous  treatment,  or  wilful  and 
"  culpable  neglect,"  was  held  relevant  as  describing 
only  one  crime  (1).  But  care  must  be  taken  where 
"  or "  is  so  used  that  it  does  not  necessarily  read  as 
an  alternative  (2).  It  would  appear  that  the  same  will 
hold  where  several  words  are  combined  in  practice  to 
describe  one  crime,  as  "  falsehood,  fraud,  and  wilful  im- 
"  position,"  though  the  prosecutor  proceed  afterwards 
to  describe  them  as  crimes,  if  the  subsequent  details  of 
the  libels  shew  that  these  terms  truly  denote  only  one 
offence.  Any  one  of  several  things  named  may  be 
a  crime,  but  if  the  prosecutor  intends  to  plead  this, 
then  they  ought  not  to  be  strung  together,  but 
separated  by  such  words  as  "  as  also "  (3).  A  too 
lavish  use  of  alternatives,  which  may  mislead  the 
accused  or  compel  him  to  be  prepared  to  meet  a 
great  variety  of  cases  without  sufficient  reason,  will 
not  be  permitted  (4). 

Where  what  is  not  a  crime  at  common  law,  or  by 
ancient  law,  is  declared  criminal  by  the  legislature,  the 
statute  must  be  quoted  in  the  major  proposition  (5). 
And  it  is  the  practice  where  a  statute  passed  since  the 
Union,  and  which  it  is  proposed  to  found  upon,  intro- 
duces anything  to  the  prejudice  of  the  accused,  con- 
trary or  in  addition  to  the  common  and  ancient 
statute  law  estimate  of  the  offence,  to  libel  the  statute 


1  John  M'Rae  or  M'Crae  and 
Catherine  M'Aae  or  M'Crae,  Glaa- 
gow,  Sept  20th  1842  ;  1  Broun  895 
and  BeU'8  Notes  175. 

2  Geo.  AiToI,  Dumfries,  May  5th 
1869;  lCouper250. 

8  Jas.  Maitland,  H.C.,  Feb.  7th 
1842;  1  Broun  57.— Bob.  Smith 
and  Jas.  Wishart,  H.C.,  March  23d 
1842;  1  Broun  184  and  BeU*s  Notes 


175. — John  Stuart  and  Catherine 
Wright  or  Stuart,  H.C.,  June  15th 
1829  ;  Bell's  Notes  180. 

4  Will.  Inglis  and  Catherine 
Russell  or  Inglia,  H.C.,  June  29th 
1863 ;  4  Irv.  418  and  85  S.  J.  611 
(Lord  Justice  -  General  MaoQeill's 
opinion). 

5  Alison  ii  228. 


1 
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thus  : — "  That  albeit  by  an  Act  passed  in  the  .  .   .  JJ^i?*"*^'^'" 

"  yeax  of  the  reign  of  her  present  Majesty,  Queen  Vic- 

"  toria,  chapter  .  .  .  and  entituled  '  an  Act  for  con- 
"  '  solidating  and  amending  the  laws  against  offences 
"  '  relating  to  the  coin/  it  is  enax^ted  by  section  ...  of 
"  the  said  Act,  that,  &c.," — Or  where  the  crime  is  set 
forth  generally  at  common  law,  and  it  is  necessaiy  to 
add  a  special  quotation  of  the  statute,  thus  : — "  And 
"  more  particularly,  whebeas,  by  an  Act  passed  in  the 
seventh  year  of  the  reign  of  her  present  Majesty, 
Queen  Victoria,  chapter  ....  and  entituled  an 
*'  Act  for,  &c,  it  is  enacted/'  &a,  and  then  follows 
the  statutory  statement  of  the  offences  and  penal- 
ties (1). 

The  whole  clause  should  be  given,  thoue^h  much  ofwhoiedaaaeot 
it  may  not  apply  to  the  case  (2).  At  one  time  this 
was  not  strictly  attended  to  (3).  But  it  may  not  be 
necessary  to  quote  the  whole  of  a  clause  which  does 
not  specify  the  offence,  but  only  makes  provision  for 
the  trial  of  accessories  as  principals,  or  the  like  (4). 
If  the  Act  be  described,  and  the  section  quoted  Title  not  quoted 
propqrly,  it  is  not  necessary  to  quote  the  title  (5). 
Where  the  chaise  is  under  one  section,  which  makes  one  eeettonre- 

,  ferrlnfr  to  en- 

special  reference  to  another  section,  upon  which  itso^^wboth 

intelligibility  depends,  it  is  necessary  to  quote  that 

other  (6).     But  the  explaining  section  is  held  to  be  ExpUmatonr 

section  qnoted 

quoted  narra^tivh  only,  and  therefore,  it  is  no  objec- though  oomtno 

*^  JnriMilction. 


1  Home  it  166;  167.— Alison  iL  Wright  or  Stoart,  H.C.,  July  14th 
228,  229.  1829 ;  BoU'b  Notee  170.— Michael 

2  Alieon  ii  229  ;  WUl.  Hardie,  Broggan,  1880  ;  Bell's  Notes  170. 
Jan.  24th  1881 ;  BeU*8  Notes  170.—  4  Oeo.  W.  Hohnes,  H.C.,  March 
John      Docharty      and      Philip  1st  1869 ;  1  Couper  221  and  41 8.  J. 
Docharty,    Glasgow,   Jan.    1881 ;  818  and  6  S.  L.  K  889. 

Bell's  Notes  170.— Eugene  E.  A.  6  Will.  Madaren,  H.C.,  28d  May 

Whelps,  H.C.,  July  25th  1842 ;  1  1886 ;  1  Swin  219  (this  point  is  not 

Broun  878. — Geo.  Duncan,  H.C.,  mentioned    in    the    rubric),   and 

Dec.  2l8t  1852 ;  1  Irr.  180.— WilL  BeU's  Notes  IH. 
Newman,  H.O.,  July  14th  1856  ;  6  Thoe.  Lauder  and  Will.  Long. 

2  Irv.  489.  muir,  Ayr,  May  1st  1844;  2  Broun 

8  John  Stuart    and   Catherine  177. 
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Majos  psopobi- 

TIOH. 


Act  embodying 
another  law, 
reference  made 
theretow 


Interpretation 
clause  not 
quoted. 


Act  modified  by 
]ater,boUiqBOted. 


Mnst  renewing 
•tatate  be 
quoted. 


Statntee  confer- 
ring Jurisdiction 
noi  quoted. 


tion  to  80  quoting  it  that  the  Court  before  which  the 
charge  is  brought  has  no  jurisdiction  under  it  (1). 
Where  a  statute  embodies  the  enactments  of  another 
law  by  reference,  {^-9;  the  statute  against  incest,  which 
refers  to  the  J  8th  chapter  of  Leviticus,)  it  is  usual 
besides  quoting  the  statute,  to  make  an  averment  to 
bring  the  case  within  the  sanction  of  the  law  referred 
to.  Thus,  in  the  case  of  incest,  after  quoting  the 
statute,  it  is  usual  to  add  such  a  statement  as : — 
''  And  albeit,  father  and  daughter  are  of  such  persons 
''  in  degree  as  are  so  forbidden  in  the  said  eighteenth 
"  chapter  of  Leviticus."  It  is  not  imperative  to  quote 
a  section  which  gives  an  interpretation  of  words  used 
in  the  clause  specifying  the  offence  (2).  Where  a 
statute  has  been  modified  by  a  subsequent  Act,  the 
latter  must  be  quoted  (3).  In  the  case  of  a  statute 
passed  for  a  certain  time  and  renewed  by  a  subsequent 
statute,  the  question  has  been  raised  but  not  decided, 
whether  the  Act  renewing  it  must  be  quoted  (4),  but 
there  are  obiter  dicta  against  the  necessity  of  doing 
so  (5).  A  statute  merely  conferring  jurisdiction  (6), 
or  giving  power  to  mitigate  punishment,  or  to 
substitute  one  punishment  for  another,  as  for  example, 
the  statute  substituting  penal  servitude  for  transporta- 
tion, need  not  be  quoted  (7).  Nor  is  it  necessary  to 
quote  a  statute  conferring  power  to  make  regulations 


1  John  M'Nab  and  others,  H.C., 
March  14th  1846  ;  2  Broun  416. 

a  Jas.  Graham,  10th  Dec.,  1832 ; 
Bell's  Notes  172.— Geo.  Duncan, 
H.a,  Deo.  2lBt  1852;  1  Irv.  190. 

8  Jas.  Martin,  H.C.,  Nov.  leOi 
1835 ;  1  Bwin.  5  note,  and  Bell's 
Notes  171. 

4  WUL  Maclax^,  Perth,  April 
14th  1836;  1  Swin.  177  and  BeU's 
Notes  172. 

6  Same  case,  E.G.,  May  23d 
1836;  1  Swin.  219  and  Bell's  Notes 
172. 


6  Richard  F.  Dick  and  Alex. 
Lawrie,  H.C.,  July  16th  1882 ;  4  S. 
J.  594  and  5  Deas  and  Anderson 
618  and  Bell's  Notes  172.— Will 
Mackensie  and  others,  Stirling, 
April  25th  1844;  Lord  Justice 
Clerk  Hope's  MSS. 

7  John  Nellis  or  Neillus,  H.C., 
May  20th  1861 ;  4  Trv.  60  and  88 
S.  J.  456. — John  H.  Greatrex  and 
others,  H.C.,  May  9th  to  11th,  5 
Inr.  875  and  89  S.  J.  388  and  4 
S.  L.  R.  3. 
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where  it  is  intended  to  fouDd  on  the  regulations  (1),  major  propobi- 
or  a  statute  giving  facility  in  libelling,  e.g.,  the  Post-  statntet  mitiptt- 
oflSce    Statute,    giving   the    prosecutor    the    right  to^«^^]J*JS^ 
describe  letters,  &c.,  as  being  the  property  of  the.JJ^^^^^^^,^. 
Postmaster-General  (2).  "»«'  »»^  «'**^- 

Substantive   aggravations   must  be  set   forth  (3),  ^«g»^^**°*  ■•' 
thus : — "  Theft,   especially    when   committed   by   a 
"  person  who  is  habit  and  repute  a  thief,  and   has 
'*  been  previously  convicted  of  theft "  : — "  Assault, 
**  especially  when  committed  with  loaded  firearms,  to 
"  the    effusion    of  blood   and   serious   injury   of  the 
"  person  "  : — "  Assault,  especially  when  committed 
"  with  intent  to  ravish."     Where  more  than  one  a^t^«gJ^^J*y»* 
of  the  same  crime  is  to  be  charged,  and  the  aggrava-  offsncestogether. 
tion  does  not  apply  to  both  or  all  of  the  acts,  they 
need  not  be  separately  named  "  theft  (as  also  theft) 
especially   when    committed    by   means    of    house- 
breaking,"   the     words    in    brackets     being     un- 
necessary (4).     And  where  a  crime  is  charged  along 
with  a  statement  of  a  specialty,  as  "  theft,  particularly 
"  horse-stealing,"  it  is  competent  to  prove  the  theft  of 
other  things  besides  horses  (5).     Where  there  is  more  Aggravation 
than  one  prisoner,  and  an  aggravation  applies  only  toaociued. 
one : — "  Theft,    especially    when    committed    by   a 
"  person  who  has  been  previously  convicted  of  theft," 
is    sufficient    without   a   separate    major    for    each 
accused  (6). 

1  Thos.  Houston  and  Jaa.  1833  ;  5  S.  J!  836  and  Bell's  Notes 
Ewing,  Glasgow,  April  23d  1847 ;  179.— Helen  Henderson,  H.C., 
Ark.  252.  Not.  6th  1849 ;  Lord  Justice  Gerk 

2  Act  Will.  IV.  and  1  Vict.  o.  Hope's  M3S.— Francis  Kean  and 
86,  §  40.  Patrick    M'Cabe,  Glasg^ow,    April 

8  Hume  ii.  170  and  note  a.— Jas.  25th  1860 ;  8  Irr.  585  and  32  S.  J. 

Mack,  Glasgow,  Deo.  22d  1858 ;  3  640. 

Irv.  810.  6  Jas.  Mitehell  andThos.  Donald, 

4  Alison  ii.  233.— Bob.  Nioolson,  Aberdeen,    April   15th    1842;    1 

June  20th  1842 ;  BeU's  Notes  177.  Broun  261  and  BeU's  Notes  177. 

— John     Livingston     and     John  6  Alison  ii.  233. — And.  M'Guire 

Seymour,    Stirling,    Sept.    1882 ;  and   others,    Glasgow,  Deo.  80th 

BeU's  Notes  179.-^ohn  Reid  and  1869  ;  7  S.  L.  R.  212. 
Bob.  Pentland,  H.C.,  March  11th 
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Major  PB0P09I-  Aggravations  may  be  implied  by  quotation  of  the 
AggraTationmay  clause  of  a  statute,  as  whoro  it  is  enacted  in  the  coin- 
torms^fatotttte.  ^^S  Statutes,  that  when  a  person  has  been  convicted 
under  it,  any  new  offence  shall  be  a  high  crime  and 
offence  (1). 
Intent.  Where  intent  is  charged  as  part  of  the  crime — 

"  assault,  with  intent  to  ravish  " — ^the  prosecutor  binds 
himself  to  prove  the  intent,  and  cannot  ask  a  convic- 
tion of  the  act  without  the  intent  (2).  To  enable 
him  to  do  this,  the  intent  must  be  stated  as  an 
aggravation  : — "  especially  when  committed  with 
Pw^i<w»ma|tee  "  intent,"  &c.  (3).  It  is  not  necessary  to  charge 
previous  malice  in  the  major  to  entitle  the  prosecutor 
to  aver  previous  malice  in  the  narrative  (4). 

The  import  and  eflfect  of  the  words  "particularly  " 
and  ** especially'*  have  never  been  properly  settled  (5). 
Although  '^  especially "  is  usually  held  to  indicate  an 
aggravation,  and  "particularly"  to  be  the  leading 
word  of  an  explanation  ;  still  it  has  been  held  in 
some  cases  that  "especially"  may  import  nothing 
more  than  a  particularisation  (6),  and  in  some  cases 
"particularly"  indicates  an  aggravated  offence,  as, 
e,g,y  in  the  case  of  "theft,  particularly  horse- 
stealing"  (7).     It   would   be   advisable   to   avoid 


major. 


"PMticnlarty" 
•nd  ''especUIlf/' 


u 


1  This  18  not,  properly  speaking, 
a  mode  of  charg^g  an  aggrayation. 
The  Statute  makes  a  previous  oon- 
viction  constitute  a  new  and  higher 
offence. 

2  Hume  ii.  450,  case  of  Peddie 
there.— Alison  ii.  248,  249.— Alex. 
Wright  and  Will.  Moffat,  H.C, 
Feb.  26th  1827 ;  Sjme  186. --John 
Stuart  and  Catherine  Wright, 
H.C.,  June  15th  1829 ;  Shaw  221 
and  Bell's  Notes  18a— See  also 
Hume  i.  259,  case  of  Muckstraffick 
in  note  *. 

8  Alison  ii.  249.— John  Bae  and 
Rob.  Montgomery,  Glasgow,  Jan. 
10th  1856 ;  2  Irv.  855. 


4  Davidson  v.  Gray,  Glasgow, 
May  7th  1844 ;  2  Broun  178. 

5  See  Alison  ii.  230,  281,  28^ 
and  several  oases  quoted  in  Bell's 
Notes  177, 178. 

6  Chas.  Macintyro,  Inverness, 
Sept.  14th  1887  ;  1  Swin.  586  (Lord 
Medwyn's  opinion). — Geo.  Eippen, 
B.C.,  Nov.  6th  1849  ;  J.  Shaw  276 
(Lord  Justice  Clerk  Hope's  opinion). 
— See  also  John  Arthur,  H.C, 
March  16th  1836;  1  Swin.  124 
(Lord  Mackenzie's  opinion). 

7  At  present,  the  above  is  the 
invariable  form.  Formerly,  "es- 
pecially "  seems  to  have  been  used 
as   frequently   as  *'i>articularly." 
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using    the    two    words    indiscriminately,    by    using  majoepbopow- 

"  especially  "  where  that  which  follows  is  intended  to  ^^ 

be    charged   as  an    aggravation,    and   "particularly" 
where  specification  is  the  only  purpose  of  the  clause. 

The  minor  proposition  contains  an   affirmation  ofMiKOBPBOPOM- 
guilt : — "  Yet  true  it  is  and  of  verity  that  you,  the  Afflrmation  of 
"  said  John  Brown,  are  guilty  of  the  said  crime,  actor  *^*" 
"  or  art  and  part."     Where  two  are  charged  together,  Serena tccnsea 
the  charge  runs : — "  You,  the  said  John  Brown  and 
"  William  Black,  are  both  and  each  or  one  or  other  of 
"  you  guilty  of  the  said  crime,  actors  or  actor,  or  art 
"  and  part"     If  there  be  more  than  two  accused,- 
"  all  and  each  or  one  or  more  of  you "  is  the  form. 
If  crimes  be  alternatively  put,  the  form  is  : — "  are  Aifceni«uve. 
"  guilty  of  the  said  crime  of  robbery,  actor  or  art  and 
part,  or  of  the  said  crime  of  theft,  actor  or  art  and 
part."     Or    if  several   persons    are    charged  with  penoni  dunned 
different  crimes  thus  : — "  You,  the  said  John  Brown,  ontacet. 
"  are  guilty  of  the  said  crime  of  theft,  actor  or  art 
"  and  part,  and  you  the  said  William  Black  are  guilty 
**  of  the  said  crime  of  reset  of  theft,  actor  or  art  and 
"  part.**     Where  crimes  are  libelled  in  the  major,  noi^^S«reaeeu> 
by  a  Tumten  jv/ns,  but  by  a  detailed  statement,  it  is  ^7  number, 
usual  to  refer  tbem  in  the  minor  by  number,  thus  : — 
"  the  crime  first  above  libelled,"  ..."  the    crime 
"  second  above  libelled."     If  there  be  two  crimes  to  cumtUatiTe 
be  charged  cumulatively,  the  minor  sets  forth,  "are 
"  guilty  of  the  said  crimes  or  of  one  or  other  of  them." 
Where  there  are  more  than  two,   "one  or  more  of 
"  them "  is  the  form.     In  such  a  case  if  the  minor 
states  "guilty  of  said  crime*^  the  libel  is  irrelevant  (1). 
But  this  does  not  apply  to  a  crime  at  common  law,  Addittonai 
to    which   a   statute   has   merely    applied   a   higher  statute  for  com- 

.  ,  ^    ,^.  ^        XX  o         monUw offence. 

punishment  (2). 


A  large  number  of  indictments  for 
animal  stealing  have  been  found  in 
Lord  Wood's  collection,  some  of 
which  use  the  one  word  and  some 
the  other. 


1  Alison  ii.  246,  247,  and  cases 
of  M^Innes  and  Macbride :  and 
BoUo  there. 

a  Alison  ii.  247  and  case  of 
Growans  there. 
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MmosFBOPOfli-       Where  the  whole  section  of  a  statute  which  creates 

TION. 

Affirmation       several  offences  is  quoted  in  the  major,  but  the  accused 

StSt/TOnSiM  IS  not  charged  with  all  of  them,  the  affirmation  should 

•eyeni  offences,  gpecify  the  offenco  alleged  to  have  been  committed, 

either  by   using  a  number — "  the   statutory   offence 

"  first  set  forth  in  the  before  recited  section  of  the 

"  statute  above  libelled,"  &c.,  or  by  shortly  quoting 

the  words  of  the  statute  (1).     But  although  this  is  the 

more  correct  form,  indictments  have  passed,  in  which, 

although  only  one  of  the  crimes  in  the  section  was  to 

be  charged,    guilt    was    affirmed  of   "  the    statutory 

"  crimes  and  offences  above  libelled,  or  of  one  or  more 

"  of  them."     But  this  is  not  a  good  mode  of  libel- 

statnte  naming   linor  (2).      Wlierc  the  statuto  sets  forth  a  number  of 

acts  Beparately  T 

conrtituting       actions,  and  declares  that  a  person  who  commits  any  of 

offence.  '  ^  ^  >  .     . 

them  commits  ''  a  crime  and  offence,'  it  is  held  to  set 
forth  one  offence  only,  which  may  be  committed  in 
different  ways,  and  it  is  sufficient  to  affirm  that  the 
accused  is  "guilty  of  the  statutory  crime  and  offence 
"  above    libelled,"    although    only    one    of   the    acts 
specified    is    to    be    proved    (3).     Where    a    statute 
statute  preMiib-  ordains  that  persons  committing  a  certain  offence  are 
ponithmenta  for  to  be  dealt  with  in  different  ways,  if  the  offence  is  a 
offences.  first,  sccond,  Or  third  offence,  the  affirmation  in  the 

case  of  one  previously  convicted  must  contain  a  state- 
ment sufficient  to  bring  the  offence  within  the  statute, 
e.g.,  "  are  guilty  of  the  statutory  offence  set  forth  in 
"  the  section  of  the  statute  above  libelled  by  offend- 


1  See  Eiigene  E.  A.  Whelps, 
H.C.,  July  25th  1842  ;  1  Broun  878 
and  Bell's  Notes  184  (Lord  Justice 
Clerk  Hope's  opinion).  —  Thos. 
Begley,  Glasgow,  Deo.  23d  1846 ; 
Ark.  217. 

2  See  Eugene  E.  A.  Whelps, 
H.C.,  July  25th  1842;  1  Broun 
878.— Geo.  Duncan,  H.C.,  Dea  21st 
1852  ;  1  Irr.  130. 

8  Elisabeth  Mackensie  or  Stru- 


thers  and  David  Struthers,  Glas- 
gow, Sept.  23d  1842 ;  1  Broun  422 
and  Bell's  Notes  186.— Will.  New- 
man, H.C.,  July  14th  1856 ;  2  Irv. 
439.— Geo.  Duncan,  H.C.,  Feb. 
29th  1864  ;  4  Irr.  474  and  86  S.  J. 
404.— Geo.  W.  Holmes  and  Edmund 
B.  Lookyer,  H.C.,  March  Ist  1869 ; 
1  Couper  221  and  41  S.  J.  818  and 
6  S.  L.  R.  889. 
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"  ing  as  therein  set  forth  a  third  time,  actor  or  artMnrospBOPoa- 
"  and  part"  (1). 


TIOV. 


€€ 


If  a  statute  calls  an  act  "  an  offence  "  or  "  a  high  Name  in  statute 

should  be  iw^- 

crime  and  offence,"  or  the  like,  these  words  are  used 


in  the  affirmation : — "  you  the  said  John  Brown  are 
"  guilty  of  the  statutory  crime  and  offence  (or  the 
'^  statutory   high   crime  and   offence)  above  libelled. 


€€ 


it 


actor  or  art  and  part."     But  where  an  offence  is  Enariish  terms  in 

.   .        '''  .a  British  statnto 

created  by  a  British  statute,  the  prosecutor  need  not  need  not  be  foi- 
use   terms    inappropriate  to   Scottish    form,   such   as 
"  misdemeanour ; "  but  may  use  the   ordinary  form 
charging  guilt  of  the  "statutory  crime  and  offence"  (2). 

AffCTavations  must  be  libelled  in  the  affirmation,  or  AggraTOtions  in 

1  -n    1  ^    n  i  •         /^'n  i  afflrmaUon. 

they  will  be  expunged  from  the  major  (3),  and  no 
aggravation  can  be  libelled  in  the  affirmation,  which  is 
not  in  the  major  (4).  The  affirmation  of  aggravation 
runs  : — "  are  guilty  of  the  said  crime,  aggravated  as 
"  aforesaid,  actor  or  art  and  part."  Or  where  there 
are  more  persons  than  one,  and  the  aggravation  does 
not  apply  to  all : — **  you  the  said  John  Brown  are 
guilty  of  the  said  crime  of  theft,  aggravated  as 
aforesaid,  actor  or  art  and  part ;  and  you  the  said 
"  William  Black  are  guilty  of  the  said  crime  of  theft, 
"  actor  or  art  and  part."  Or  in  the  case  of  several  Different  decrees 
panels  charged  with  different  aggravations: — "you**  ^^ 
the  said  John  Brown  are  guilty  of  the  said  crime  of  - 
theft,  aggravated  as  aforesaid,  actor  or  art  and  part, 
and  you  the  said  William  Black  are  guilty  of  the 
said  crime  of  theft,  aggravated  by  your  being  habit 
and  repute  a  thief,  actor  or  art  and  part,  and  you 

1  Jas.  Bird,  Dundee,  April  1865  ;  Notes  178. — It  caonot  be  doubted 
(Indictment)  following  on  Greo.  that  the  Ubel  in  the  oasee  of  Mac- 
Duncan,  H.C.,  Feb.  29th  1864 ;  4  Lauchlan  and  others  :  and  Marr 
Irv.  474.  and  Anderson  cited  on  this  page  of 

2  Geo.  Duncan,  H.C.,  Jan.  6th  Mr  Bell's  Notes,  were  pastsed  per 
1842 ;  1  Broun  4  and  Bell's  Notes  iTuuriam.—ThoB.  Whitfield  and 
118.  others,  H.C.,  July  28th  1848;   1 

8  Alison  ii.  248,  and  case  of  Don-      Broun  609. 
aldson   and   others   there. — Peter  4  John  Stuart,  June  15th  1829 ; 

Sutherland,  July  4th  1831 ;  Bell's      Shaw  221. 
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MwoE  PBOPOfli-  «  the  said  David  Green  are  guilty  of  the  said  crime 

— ^ —  "  of  theft,  aggravated  hy  your  having  been  previously 

"  convicted  of  theft,  actor  or  art  and  part,  and  you  the 
*'  said  Peter  White  are  guilty  of  the  said  crime  of 
??Sc^  M^re-  "  ^®ft>  ^^^^^  ^r  art  and  part."  Where  the  major 
inillfor?'*'^'^***  charged  theft,  aggravated  by  habit  and  repute  and 
previous  conviction,  and  the  affirmation  stated : — 
'*  you  the  said  Donald  M'Kellar  are  guilty  of  the  said 
"  crime  of  theft,  aggravated  by  your  having  been 
"  previously  convicted  of  theft,  and  you  the  said 
"  Robert  Devlin  are  guilty  of  the  said  crime,  aggra- 
''  vated  as  aforesaid,"  the  question  was  raised  whether 
the  words  "as  aforesaid"  referred  to  the  major,  or 
only  to  the  previous  statement  regarding  the  other 
prisoner,  and  the  additional  charge  of  habit  and  repute 
was  withdrawn,  in  deference  to  doubts  expressed  by 
the  Court  (1).  It  is  thought  that  these  doubts  were 
ill  founded.  The  affirmation  is  in  all  its  parts  refer- 
able to  the  major,  and  the  assertion  in  reference  to 
eaxjh  accused — "  you  are  guilty,"  is  an  assertion  going 
directly  back  to  the  major  proposition,  and  is  quite 
independent  of  charges  against  other  persons  accused. 
Butit  is  easy  for  the  prosecutor  to  avoid  risk  by  not  using 
the  term  ''as  aforesaid,"  but  by  naming  the  aggravations. 
Not  necewnr  to  Where  several  crimes  were  charged  in  the  major, 
r'Sarmto  ^**  some  as  aggravated  and  others  without  aggravations, 
•ggwratton.  an  objection  that  the  affirmation  stated  the  accused  to 
be  guilty  "  of  all  and  each  or  one  or  more  of  the  said 
"  crimes,  aggravated  as  aforesaid,"  and  that  this  was 
inconsistent,  was  repelled  (2).  And  a  libel  was 
sustained  which  charged  the  accused  as  guilty  "  of  the 
said  crimes,  aggravated  as  aforesaid,  or  of  one  or 
more   of   them,"   though    the    Court    indicated  an 


it 


1  Donald  M'Kellar  and  Rob.  Notes  178. — A  rimilar  indictment 
Devlin,  Glasgow,  Sept.  26th  1854 ;  had  previously  passed  without 
1  Irv.  662.  objection.  —  David     Wilson     and 

2  Gilbert  Macallnm,  H.C.,  March  others,  Deo.  22d  1828 ;  Bell's  Notes 
7th  1886;  1  Ijwin.  64  and  Bell's  177. 
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opinion  that  this  was  not  so  correct  a  style  as  that  JJ^***'**^'^'- 

above  quoted  (1).  

As  it  is  sufficient  in  the  major,  where  the  same  Nor  between 

*'      '  AggnynXeA  and 

cnme  is  to  be  proved  to  have  been  committed  both  in  nn«gKravatod 

^  .  charges  of  slml- 

its  simple  and  in  an  aggravated  form,  to  state  thei^o'»°<^ 
crime  and  the  aggravation,  without  stating  ''theft,  as 
"  also  theft  especially,"  &c.,  so  in  the  affirmation,  in 
such  a  case, — ^as  where  an  act  of  aggravated  theft  and 
an  act  of  simple  theft  are  to  be  proved^ — it  is  sufficient 
to  charge  the  accused  as  guilty  of  theft  aggravated  as 
aforesaid,  without  charging  that  he  is  guilty  of  "  theft, 
*'  and  of  theft  aggravated  by,  &c.,"  (2). 

In  statutory  cases,  affirmation  of  the  aggravation  ^g»Ty^«n"»»y 
may  be  implied.  Thus,  where  a  statute  raises  an  rt«*ntory  ca^a. 
offence  to7'  a  high  crime  and  offence,"  in  the  case  of  a 
person  previously  convicted,  the  aggravation  is  suffi- 
ciently set  fovth  by  stating  guilt  of  ''  the  high  crime 
"  and  offence  set  forth  in  the  above  recited  sec- 
tion" (3). 

The  words  "  (actors  or)  actor,  or  art  and  part,"  at 
the  conclusion  of  the  affirmation  are  indispensable  (4). 
The  insertion  of  the  words  "  art  and  part "  is  a  statu- 
tory solemnity  (5)  But  it  is  not  a  good  objection  to 
an  indictment  for  concealment  of  pregnancy  that  the 


1  Wm.  Rait,  H.C.,  Nov.  17th 
1851 ;  J.  Shaw  600,  and  1  Stuart 
48,  and  24  S.  J.  18. 

2  Francis  Keane  and  Patrick 
M'Cabe,  Glasgow,  i^pril  25th  1860 ; 
8  Irv.  685  and  82  S.  J.  640,  over- 
ruling  David  Syme,  Nov.  7th  1887 ; 
BeU*8  Notes  179. 

8  Where  the  statute  speaks  only 
of  "  offending  '*  a  second  time  or  a 
third  time,  without  altering  the 
name  of  the  offence,  previous  con- 
victions are  not  strictly  speaking 
libelled  as  aggravations,  as  without 
them  there  may  perhaps  be  no 
jurisdiction  to  try  the  offence  at 
all,  but  they  must  be  set  forth  as  a 


substantive  element  constituting 
the  offence  charged. 

4  Hume  ii.  289.— Alison  ii.  250> 
251. — ^In  the  case  of  Hugh  Branag- 
han  and  Catherine  Bobertson  or 
Branaghan,  Ayr,  Sept.  11th  1855, 
the  words  '* actors  or"  were 
omitted,  although  the  charge  was 
against  two  persons.  On  an  objection 
being  raised,  the  case  was  certified 
to  the  High  Court,  but  no  further 
proceedings  took  place.  Lord  Deas 
was  for  sustaining  the  objection, 
Lord  Ivory  "  doubted. "  —  Xiord 
Ivory's  MSS. 

6  Act  1592,  c  153. 
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M IKOB  PBorosi- 

TIOV. 


SUBSUXPTIOV. 

DiTiflon  into 
tifno,  plAoe,  and 
mode. 


TlXB. 

Statement  indla- 
pensable. 


Form  where 
time  of  essence 
of  case. 


Three  months 
always  allowed. 

More  onl7  on 
cause  shomm. 


words  "  or  art  and  part "  are  omitted,  accession  in  suet 
a  case  being  impossible  (I). 

After  the  affirmation  follows  the  subsumption  or 
narrative  of  the  crime.  It  begins  : — "  In  so  far  as," 
and  then  follows  a  statement  of  the  time,  place,  and 
mode  of  the  commission  of  the  crime.  The  charge 
sometimes  begins  with  a  statement  of  the  facts  out  of 
which  the  crime  arose ;  but  as  in  the  ordinary  case  the 
statement  of  time  and  place  occurs  at  the  outset,  it 
will  be  convenient  to  defer  observations  on  the  detail 
of  the  acts  done. 

It  is  essential  that  there  be  a  statement  as  to  the 
time  of  the  offence  (2).  The  usual  form  is : — "  On 
"  the  loth  day  of  April  1865,  or  on  one  or  other  of 
"  the  days  of  that  month,  or  of  March  immediately 
"  preceding,  or  of  May  immediately  following."  When 
it  is  part  of  the  essence  of  a  crime  that  it  was  com- 
mitted at  night,  as  in  night  poaching  offences,  the 
form  is  "  by  night,  that  is  to  say,  between  the  expira- 
tion of  the  first  hour  after  sunset,  and  the  beginning 
of  the  last  hour  before  sunrise,  on  the  night  of  the 
"  6th,  or  morning  of  the  7th  day  of  January  1864,  or 
"  on  some  other,"  &c. 

Three  months  is  the  latitude  allowed  in  all 
cases  (3).  The  prosecutor,  if  he  libel  the  time  more 
indefinitely,  must  show  satisfactorily  by  his  charge  that 
he  cannot  be  expected  to  confine  himself  to  three 
months,  or  to  specify  any  particular  time,  either  from 
the  accused  having  had  facilities  for  committing  the 
offence  without  observation,  or  from  the  offence  being 
of  an  occult  nature,  or  the  like  (4),  as,  for  example. 


tt 


ti 


1  Alison  Punton,  H.C.,  Nov.  5th 
1841 ;  2  Swin.  572  and  Bell's  Notes 
81. 

2  Rob.  Wyllie  and  Agnes  Rich- 
ardson, Glasgow,  April  26th  1820  ; 
Shaw  49. 

3  Hume  ii.  221.— Alison  ii.  251, 
252,  253. 


4  Alison  ii.  254,  255,  and  oase  of 
Reid  there. — Alex.  Grigor,  Inver- 
ness, April  27th  1832 ;  5  Deas  and 
Anderson  257. —  Rob.  Smith  and 
Jas.  Wishart,  H.C.,  March  23d 
1842  ;  1  Broim  134  and  Bell's  Notes 
216.— Jas.  T.  Creighton,  Dumfries, 
Sept.  29th  1842 ;   1  Broun  429  and 
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a  series  of  thefts  (1)  by  a  shopman  (2)  or  servant  (3),  351!!: 


or  by  a  constable  in  charge  of  premises  (4)  ;  or  by  af^^JJJi^j'^ 
person  in  co-operation  with  the  owner's  son  (5)  ;  or 
embezzlements  by  a  clerk,  sent  to  collect  accounts  (6) ; 
or  thefts  of  sheep   (7) ;    or  appropriation  of  articles 
given   to  clean  or  repair  (8) ;  or  cases  of  incest  and 
adultery  (9)  ;  or  unnatural   offences  (10) ;  or  crimes 
committed  at  sea  (11).     A  libel  charging  cruelty  to  »•  JJJ^^^ehUd. 
child   *'at   many  different   times  between   the  1st  of 
"July  1838  and  the  17th  of  April   1839,  the  par- 
"  ticular  times  being  to  the  prosecutor  unknown,"  was 
sustained  (12).      A  latitude  of  three  months,  without  ^PJ-yo""«f 
specification  of  any  day,  was  allowed  in  a  case  of  rape 
on  a  youDg  child  (13).  Unusual  latitude  is  permissible  Jj^^*^j''«» 
where  there  is  a  long  interval  before  the  trial,  so  that 
witnesses  cannot  be  expected  to  remember  exactly  (14). 


Bell's  Notes 216.— Aninilictmentfor 
a  angle  theft  was  found  relevant  in 
1832,  where  a  range  of  four  months 
was  taken  without  explanation. — 
WilL  Martin  and  Adam  Archbild 
or  Archibald,  H.C.,  June  Uth 
1882 ;  BeU's  Notes  215.— It  maybe 
doubted  whether  such  an  indict- 
ment would  be  sustained  now. 

1  Alex.  Law  and  Henry  Martin, 
Dec.  27th  1831 ;  BeU's  Notes  217.— 
Jas.  Macintosh,  Inverness,  April 
18th  1832  ;  Bell's  Notes  217. 

2  Hume  ii.  222,  case  of  liUie 
there. —  Thos.  B.  Harper,  H.C., 
Feb.  24th  1840  ;  Bell's  Note?  216.— 
Will.  Stuart  and  others,  Inverness, 
May  2nd  1866  (not  reported). 

8  Dawson  v.  Maclennan,  April 
2nd  1863 ;  4  Irv.  857  and  35  S.  J.  515 
(Lord  Justice -General  Macneill's 
opinion).  See  also  Alex.  Fraser 
and  Margaret  Wright,  H.C.,  March 
16th  1835 ;  BeU's  Notes  215.-nJanet 
Drummoud,  July  12th  1832 ;  BeU's 
Notes  216. 

4  Alex.  Glennie,  H.C.,  June  27th 
1864 ;  4  Irv.  536. 

6  WiU.   Cattanaoh,   Perth,  Oct. 


4th  1838 ;  2  Swin.  189  and  BeU's 
Notes  216. 

6  John  Bae,  H.C.,  May  16th 
1854;  llrv.  472. 

7  Andrew  Hempseed,  June  11th 
1832;  Bell's  Notes  215.— Geo. 
Douglas,  B.C.,  Jan.  23d  1865;  5 
Irv.  53  and  37  S.  J.  354. 

8  Elisabeth  Warrington,  alias 
CoUie,  July  15th  1831 ;  BeU's  Notes 
216. 

9  Hume  ii.  222,  223,  oases  of 
Weir  :  Hamilton  :  Moor  :  Haitly  : 
Spence  and  Blewbatter :  and  Camp- 
bell there. 

10  Hume  ii.  223,  cases  of  Mit- 
chell :  Hog  :  Easton  :  and  OUphant 
there. 

11  Hume  i.  483. 

12  John  Craw  and  Mary  Bee  or 
Craw,  H.C.,  Nov.  8th  1839 ;  2  Swin. 
449  and  BeU's  Notes  217. 

13  WiU.  Carlyle,  H.C,  June  10th 
1839  ;  2  Swin.  892  and  Bell's  Notes 
215. 

14  Hume  ii  223,  224,  and  cases  of 
Macgibbon  :  Bruce :  More :  OU- 
phant: and  Cunningham  there.  -• 
Alison  ii.  257. 
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Tnix. 


Reset. 


Sofflcient  In 
forgery  If  time 
of  utterlDfc 
Kpedflc 

Extra  latftade 
only  on  eanae. 


_  Tn  reset,  the  time  of  the  theft  being  set  forth,  the  time 
of  the  reset  need  not  be  stated  particularly  (1),  but 
some  statement  is  indispensable  (2),  although  it  may 
be  sufficient  to  say  that  the  time  is  unknown.  The 
same  holds  in  cases  of  forgery,  as  regards  the 
forging  (3),  but  the  time  of  the  uttering  must  be 
specifically  libelled  (4).  Unusual  latitude  is  only 
admiited  from  necessity,  and  any  excess  will  be 
Au  specification  chockod  (5).    Where  a  schoolmaster  was  charged  witli 

that  can  be  most  -  _  _  'ii 

be  given.  improper   conduct  towards  female  pupils  for  a  long 

period,  it  was  held  that  latitude  might  be  allowed,  but 
that  the  period  applicable  to  each  pupil  should  be 
separately  specified  (6). 

The  time  speciaed  must  be  applicable,  by  the  gram- 
matical  construction  of  the  narrative,  to  the  offence  to 
be  charged,  and  not  merely  to  a  preliminary  part  of  the 
narrative  (7),  or  to  a  part  of  the  chaige  which,  with- 
out a  subsequent  part,  would  not  constitute  a  com- 
plete offence  (8). 

Extra  latitude  is  sometimes  taken  by  an  alterna- 
tive :  "  or  at  some  other  time  between  the  first  day 
"  of  September  1846  and  the  thirty-first  day  of  May 
"  1847,  the  particular^  time  being  to  the  prosecutor 
**  unknown."  It  is  only  in  certain  cases  that  extreme 
latitude  will  be  allowed  in  the  alternative,  such  as 
theft  of  a  found  article  (9) ;  reset  (10) ;  subornation 
of  perjury  (11),  and  the  like. 

a  Home  IL  221.— Alison  ii.  255,       257.  —  Alex.    Wilaon,    Aberdeen, 


Time  connected 
with  statement 
of  act. 


Latitude  by 
alternatiTe. 


and  oases  of  Johnston  and  Wylie : 
and  Boug  there. 

2  Rob.  Wyllie  and  Agnes  Rich- 
ardson, Glasgow,  April  26th  1820  ; 
BhAw  49. 

8  Hume  ii.  222,  and  cases  of 
Campbell :  Harris  :  M'Haffie  :  and 
Beid  there.— Alison  ii.  255,  256.— 
Alex.  Homphreys  or  Alexander, 
April  29th,  SOth,  and  May  Ist  1889 ; 
2  Swin.  S56  and  Special  Report 

4  John  Jerdon,  Jedburgh,  May 
8d  1887 ;  1  Swin.  502  and  BeU's 
Notes  217. 

6  Hume  ii.  224.- Alison  ii.  256, 


April 22d  1856;  2  Irr.  409  and  28 
a  J.  389. 

6  Hume  ii  224,  and  case  of  Bell 
tiiere. — ^Alison  ii.  256. 

7  Angus  MTherson,  H.C.,  June 
80th  1845 ;  2  Broun  447. 

8  John  Speirs  and  others,  B.C., 
March  25th  1836 ;  1  Swin.  163  and 
BeU's  Notes  206. 

9  John  Smith,  H.C.,  March  12th 
1838  ;  2  Swin.  28  (Indictment). 

10  Hume  ii  221. 

U  Rob.  Walker,  B.C.,  Marchl9th 
1838 ;  2  Swin.  69  and  Bell's  Notes 
197. 
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The  time  of  the  act  which  forms  the  true  basis  of^*"' 


the  charge  is  all  that  it  is  necessary  to  specify  (1).  A^udnuSuen, 
Where  previous  malice  is  libelled,  the  time  when  this 
was  evinced  need  not  be  specified.     But  where  it  was 
stated  in  a  libel  for  careless  conduct  of  a  dangerous 
operation,   that   the   accused    had    received  repeated 
warnings,  the  clause  was  struck  out,  as  there  was  no 
notice  of  the  time  when  they  were  given  (2).     In 
bigamy,    the   time  of  both    marriages  must  be  set 
forth  (3),  but  where  the  first  marriage  is  not  recent, 
considerable  latitude  is  allowable  (4).     Where  a  great  inrentory  of 
number  of  acts   have   been  committed  at  difiTerent 
times,  the  particular  times  may  be  referred  to  as  set 
forth  in  inventories. 
The  place  of  the  oflFence  mustbe  set  forth  (5)  correctly  (6).  locus 

1  Hume  it  224,  and  case  of 
CoutB  there. 

2  Jas.  Finney,  H.C.,  Feb.  14th 
1848 ;  Ark.  482.— Such  a  statement 
seems,  howeTer,  to  have  passed  in 
a  subsequent  case,  and  to  have  been 
made  one  of  the  grounds  of  deter- 
mining the  amount  of  punishment 
following  on  a  plea  of  guilty. — 
Elizabeth  Hamilton,  H.C.,  Nov.  9th 
1857 ;  2  Irv.  738.— But  in  that  case 
no  objection  was  taken. 

8  John  Braid  nluu  John  Baird, 
H.C.,  Feb.  24th  1823  ;  Shaw  98. 

4  John  Armstrong,  H.C.,  July 
15th  1844  ;  2  Broun  251.— The  foL 
lowing  occurs  in  Lord  Moncreiff's 
MSS.  in  Jasi  Cameron  and  Helen 
(George  or  Doll,  Aberdeen,  Sept. 
24th  1885  :—*' Objection  to  rele- 
*'  vancy  of  indictment  that  too 
"  great  latitude  is  taken  as  to  one 
'*  of  the  nkairiagee ;  it  being  stated 
'*  to  be  on  the  16th  April  in  the 
'*year  1816  or  1817,  or  one  or 
'*  other  of  the  days  of  that  month, 
"  or  of  March  immediately  preced- 
*'  ing,  or  of  May  immediately  fol- 
*'  lowing,  in  one  or  other  of  said 
"  years."  "  Explained  by  prose- 
"  cutor  that  there  was  a  difficulty 


"  from  a  discrepancy  between  a 
"  certificate  by  a  deiigyman  (a  very 
*'  old  man,  whose  faculties  are  im- 
"  paired)  and  an  extract  from  the 
**  parish  registrar.  The  Court 
"  (Medwyn  and  I)  hold  case  as  very 
"  special ;  that  from  the  nature  of 
'*  the  fact  there  may  be  a  difficulty 
"  in  the  time,  and  that  it  may  de- 
"  pend  upon  circumstances  whether 
"  prosecutor  was  so  situated  as  not 
'*  to  entitle  him  to  take  such  lati- 
"tude:  And  therefore  intimate, 
"  that  they  repel  objection  in  hoc 
"  tUUtu,  reserving  to  consider  on  the 
"  evidence  whether  there  was  such 
unreasonable  prqudice  to  the 
prisoner  as  ought  to  prevent  the 
case  from  going  to  a  jury  for  a 
"  verdict." 

6  Geo.  Arrol,  Dumfries,  May  5th 
1860 ;  1  Couper  250. 

6  Hume  ii  209.-^ohn  SincUur, 
o/uu  Jas.  Crawford,  Olasgow,  Sept. 
25th  1829 ;  Bell's  Notes  207.— Yea- 
man  V.  Tod,  H.C.,  July  11th  1836; 
1  Swin.  247  and  Bell's  Notes  123. 
John  Jones  and  Edward  Malone, 
H.C.,  June  22d  1840 ;  2  Swin.  509 
and  BeU's  Notes  209.— John  Mac- 
kenade,  H.C.,  Nov.   23d  1840;   2 
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LOCD8. 


Statement  of 
place  eiBeatUL 


It  is  not  sufficient  that  it  is  given  as  the  accused 
described  it  in  his  declaration,  nor  that  it  is  described 
in  the  same  terms  as  those  of  the  accused's  designa- 
tion, under  which  he  has  pleaded,  if  that  description 

JS2iy"iJi*?iS^  ^®  wrong  (1).  But  where  the  libel  set  forth  a  house 
"  in  or  near  the  Old  Wynd  of  Glasgow,  occupied  by 
"  Nancy  Campbell,  lodging-house  keeper  there,"  and 
the  fact  was  that  *'  Sarah  or  Sally  Campbell"  occupied 
the  house,  the  Lord  Justice-Clerk  Hope  directed  the 
jury  that  Nancy  Campbell  being  an  occasional  lodger 
in  the  house,  and  the  prisoner  describing  it  in  his  de- 
claration as  "  the  house  of  Nancy  Campbell,"  the  pre- 
sumption was  that  Nancy  Campbell  was  living  there 
at  the  time,  and  that  therefore  she  was  an  occupant  of 
the  house  (2).  The  objection  here  went  not  so 
directly  to  the  description  of  the  loaua,  as  to  an  inci- 
dental part,  namely,  the  exact  name  of  a  person 
residing  there  (3).  But  where  a  house  was  set  forth 
as  occupied  by  Peter  Donegan,  whereas  the  house  was 
that  next  to  Donegan's,  this  was  held  fatal,  as  it 
amounted  to  a  statement  of  the  locus,  as  being  Done- 
gan's  house,  whereas  the  offence  was  not  in  his  house 
at  all  (4).  Again,  a  theft  being  charged  as  committed 
"  within  "  a  certain  house,  whereas  it  was  committed 
from  a  closet  in  a  passage  leading  to  the  house,  the 
discrepancy  was  held  fatal  (5). 

ofwordamaybe       JiiVeu   bad  arrangement  of  words   may  make   the 


Misleading  de- 
scription fatal 


Swin.  524  and  Bell's  Notes  208.— 
Jas.  Wilson,  Perth,  Oct.  8d  1853 ; 
1  Irv.  800. — It  may  be  doubted 
whether  the  decision  in  Whltton  or 
Stormonth  v.  Drammond,  H.C., 
March  12th  1838  ;  2  Swiu.  62  and 
Bell's  Notes  152  (where  a  convic- 
tion was  sustained,  though  no  locu4 
was  set  forth)  would  now  be  fol- 
lowed. 

1  Arch.  M'Quilkin,  H.C.,  Nov. 
26th  1888 ;  2  Swin.  212  and  Bell's 
Notes  208. — John  Mackenzie,  H.C., 


Nov.  23d  1840;  2  Swin  524  and 
BeU's  Notes  208. 

2  Rob.  Macdonald  and  John 
Kilpatrick,  Glasgow,  May  6th  1842  ; 
1  Broun  244  and  Bell's  Notes  208. 

3  See  observations  by  Lord  Jus- 
tice-Clerk Inglis  in  .Maxwell  v. 
Black  and  Morrison,  H.C,  June  1st 
1860  ;  8  Irv.  592  and  82  S.  J.  517. 

4  Mary  Wilson  or  Smith,  H.C., 
Nov.  11th  1836 ;  Bell's  Notes  207. 

5  Elizabeth  Thomson,  Glasgow, 
Oct.  3d  1857 ;  2  Irv.  722  and  30 
S.  J.  1. 
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specification  too  uncertain.     Where  the  locus  was  setLooxw. 

forth  as  ''  a  field  or  park  called  Bannaty-mill  park,  on 
"  the  farm  of  Bannaty-miU,  .  .  .  possessed  by  Geo. 
"Swan,  farmer,  in  the  parish  of  Strathmiglo,  and 
"  county  of  Fife/'  the  objection  was  sustained,  that 
there  was  no  specification  of  the  position  of  the  park, 
the  words  "  in  the  parish,  &c.,"  being  so  placed  as  to 
appear  to  be  only  the  designation  of  Geo.  Swan,  and 
not  to  refer  to  the  park  (1).  Again,  where  a  theft 
was  said  to  have  been  "  from  a  hedge,  at  the  end  of  a 
"  house  then  occupied  by  Geo.  Hare,  labourer  at  Dal- 
''  housie  Mains,"  &c.,  the  objection  was  sustained,  that 
the  specification  did  not  state  the  place  of  Hare's 
house,  as  the  words  "  at  Dalhousie  Mains,"  &c., 
appeared  to  be  connected  with  the  word  "  labourer," 
and  to  mean  only  that  he  was  a  labourer  there  (2).  And 
where  the  libel  specified  the  locus  as  "  a  field  or  park 
"  commonly  called  or  known  as  Wester  South  Park, 
'*  forming  part  of  the  land  of  Househill,  in  the  parish 
"  of  Dunipace  aforesaid,  the  property  of  the  trustees  of 
the  late  Sir  Gilbert  Stirling  of  Mansfield,  and  in  the 
parish  of  Larbert  and  county  of  Stirling,"  the  objec- 
tion was  held  fatal,  that  the  locus  was  described  as 
being  in  two  different  parishes  (8). 

If  a  place  be  set  forth  which  has  no  existence,  as  Locus  which  haa 
fgr  instance,  "  in  the  town  of  Bathgate  in  the  county  Though  part 
"  of  Fife,"  the  libel  is  irrelevant     And  even  if  part  of  SS'*„;S".tS^e 
the   description   be   wrong,  although   the   description^ 
would  be  complete  without  it,  this  will  be  fatal  (4). 
But  a  difference  of  pronunciation,  as  where  some  wit- Difference  of 
nesses    called    a    place    Straiton    Dean,    and    others 
Struckon  Dean,  the  place  being  sufficiently  described 
otherwise,  will  not  found  an  objection  (5). 

1  John  Buchanan,  Perth,  April  4  Hume  ii.  208,  case  of  Gordon 
20th  1824  ;  Shaw  121.  in  note  1.— Alison  ii.  261,  262.— 

2  Alison  iL  266,  caae  of  Nisbet  Maxwell   v.  Black  and    Morrison, 
there.  H.C,  June  Ist  1860;   8  Irv.  592 

8   Mitchell   v,  Campbell,  H.C.,      and  32  S.  J.  617. 
Jan.  5th  1863 ;  4  Irv.  257  and  35  6  Jas.  Corbet,  H.C.,  ISth  March 

8.  J.  159.  1828 ;  Syme  339. 


it 


304 


INDICTMENT. 


LocTO. It  is  not  indispensable  that  the  parish  in  which  an 

£?«??«!*"  "^  offence  is  committed  should  be  specified,  if  the  locus 
Country  pMiah.  b©  Otherwise  sufficiently  described  (1)  ;  but  if  the 
parish  be  incorrectly  given  in  a  case  where  the  offence 
was  not  committed  in  a  town,  this  will  be  fatal  (2). 
TownparidL  But  it  will  not  necessarily  vitiate  an  indictment  for  a 
crime  in  a  town,  that  the  parish  is  incorrectly  stated, 
if  the  description  be  otherwise  sufficient,  the  arrange- 
ment of  parishes  being  arbitrary  and  often  temporary 
in  towns  (3). 
S]?be'*^*"tte""'  *  ^^®  specification  of  the  locus  must  not  be  vague  (4) 
by  naming  a  street  without  town  or  place  (5),  or  a 
name  such  as  Wigtown,  which  might  be  either  the 
town,  parish,  or  county  (6),  or  by  naming  a  locaUty 
such  as  ''  a  young  fir  plantation  on  the  east  side  of  the 
"  market  muir  of  Forfar,"  there  being  more  than  one 
plantation  and  there  being  no  specification  of  county, 
parish,  or  property  (7).  But  where  the  locus  was 
described  as  **  in  or  near  Haddington,"  and  in  "  the 
"  shop  occupied  by  A.  B.,"  it  was  held  that  though 
it  was  not  expressly  said  whether  "Haddington" 
meant  town  or  county,  still  the  statement  as  to  the 
shop  gave  "  all  reasonable  and  proper  information  to 


1  Hume  iL  210,  case  of  Gordon 
in  note  1. 

2  Hume  ii.  208,  case  of  Gordon 
in  note  1. — Maxwell  v.  Black  and 
Morriflon,  H.C.,  June  1st  18(M); 
8  Irr.  692  and  82  S.  J.  517,  over^ 
ruling  Elspeth  Robertson,  J9ume  ii. 
203,209. 

8  Alison  ii.  260,  case  of  Auld 
there. — In  Lord  Wood's  Indict- 
ments, the  following  has  been  found 
in  reference  to  this  case  : — "  At- 
"  tempted  by  panel  to  prove  that 
"  Elder  Street  not  in  St  Cuthbert's 
"  parish.  Court  expressly  stated 
"  that  objection  bad,  even  if  it 
"  were  so.  In  the  case  of  a  town 
"  where  parishes  divided  by  magis- 
*'  trates  sufficient  that  street  cor- 
"  rectly  named." 


4  This  rule  is  more  strictly 
attended  to  now  than  formerly. 
Hume  mentions  cases  (ii.  211,  212), 
in  which  the  statement  of  the  loeut 
was  held  sufficient,  but  which  un- 
questionably would  be  decided 
differently  at  the  present  day. 
Some  of  them  are  marked  by  the 
late  Lord  Justice  Clerk  Hope 
thus  : — "  Bad  judgment." 

6  Thos.  Pearson,  H.C.,  March 
15th  1821  ;  Shaw  27. 

6  Jas.  Bodau,  Ayr,  May  26fch 
1828 ;  Shaw  100  and  Hume  ii.  210, 
note  1.  (Hume  differs  from  Shaw 
as  to  the  reading  of  the  judgment.) 

7  ThoB.  Cuthbert  and  Alex. 
Cuthbert,  Perth,  April  16th  1830  ; 
BeU's  Notes  210. 
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certify  the  prisoner  that  it  was  a  town  "  (1).     Again,  ^<^^- 


where  the  locus  was  described  as  "the  Eggie  and  ^M^mofpiSfe. 
"  Drumside  fishings,"  it  was  held  that  as  the  accused 
was  alleged  to  be  the  tacksman  of  the  fisheries,  he 
was  sufficiently  certiorated  as  to  the  locus  (2). 
Where  murder  was  charged  as  committed  in  the  Ca«»ofin»uffl- 
accused's  house,  without  specification,  and  the  accused 
was  only  described  as  "  late  ale-seller  in  Dundee,"  the 
libel  was  found  irrelevant  (3).  And  where  a  theft 
was  said  to  be  committed  from  a  house  "  occupied  by  " 
A,  B.,  and  the  libel  stated  nothing  further  except  that 
A.  B.  resided  in  Salisbury  Street,  the  objection  was 
sustained  that  it  did  not  certainly  appear  that  the 
house  in  Salisbury  Street  was  the  locus  (4).  In  a 
charge  of  shooting,  the  specification  was  found 
insufficient,  it  being  "on  or  near  to  the  hill  of 
"  Balnabroich,  in  the  parish  of  Kirkmichael  and  shire 
"  of  Perth."  The  judges  stated  that  the  objection  not 
only  applied  to  the  words  "  or  near  to,"  but  to  the 
general  vagueness  of  naming  a  hill  without  specifying 
any  part  (5).  A  charge  of  breaking  into  "  the  vestry 
"  of,  or  other  apartment  connected  with,"  a  chapel, 
and  "  entering  thereby  to  the  said  vestry  or  other 
"  apartment,  and  to  the  said  chapel,"  and  "  then " 
and  "  there "  stealing  from  a  desk, — was  held  too 
vague,  as  the  prosecutor,  if  he  did  not  know  whether 
the  desk  was  in  the  chapel  or  the  vestry,  should  have 
libelled  alternatively  (6).  part  of  street 

Where  the  locus  is  a  street,  it  is  not  necessary  to  by'stJ^Sdi'J***' 

tlnffuiahed. 

1  John  Johnstone  or  Parker  and  3  Hume  ii  210,  case  of  Cameron 
Jas.   Kelly  or  Scott,    H.C.,  May      in  note  1. — Alison  ii.  264. 

20th    1860 ;    Lord   Justice    Clerk  4  D.   Brown,   H.C.,  Dec.    19th 

Hope's  and  Lord  Ivory's  MSS.-<  1825  ;  Shaw  145. 

See  Alison  ii.  260,  cases  of   Sin-  5  David  K.  Michie,  Perth,  Oct. 

olair  and  Nicolson  :  and  Maclaren  10th  1845  ;  2  Broun  514. 

there.  6  Jas.    Gibson     and     Malcolm 

2  Tough  r.  Jopp,  Aberdeen,  M'Millan,  H.C.,  March  12th  1849  ; 
April  28th  1863  ;  4  Irv  366  and  35  J.  Shaw  191.  (This  report  is  some- 
B.  J.  472.  what  obscure). 
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Locus. 


Field  on  farm. 


Sheep  valk. 


Two  places  of 
same  name. 


specify  the  part  of  the  street  (1).  An  objection  that 
the  lociis  was  described  as  "  an  entry  or  common 
"  passage  "  in  a  street,  there  being  several  entries,  was 
repelled,  the  Court  holding  that  "West  Nicolson 
"  Street,  or  one  or  other  of  the  passages  leading  from 
"  it,"  would  have  been  sufficient,  and  that  the  words 
used  were  in  substance  the  same  (2).  Such  a  speci- 
fication as  "  a  field  on  the  farm  of  Mountpleasant,  in  the 

"  parish  of ,"  &c.,  is  sufficient  (3).     In  the  case 

of  mountain  sheep  walks,  greater  latitude  is  allowed  (4). 
But  a  wholly  general  statement,  such  as  a  field  on  the 
east  side  of  a  certain  road,  "within  the  royalty  of 
"  Glasgow,"  is  not  permissible  (5). 

Where  there  are  two  places  or  streets  of  the 
same  name  in  a  district  or  town,  it  may  be  neces- 
sary to  specify  which  is  meant  In  one  case  the 
crime  being  charged  as  committed  at  a  house  in 
"  Claremont  Street  in  or  near  Edinburgh,"  occupied 
by  a  person  named,  the  objection  that  there  were  two 
Claremont  Streets  in  Edinburgh  was  sustained  (6). 
But   where   the    locvs   was  set  forth  as  the  house 


1  Alison  ii.  260,  case  of  Sinclair, 
and  others  there.— Thos.  Kettle 
and  others,  June  18th  1881 ;  Bell's 
Notes  210. 

2  Will.  Duggrin  and  John 
Ketchan,  H.C.,  Deo.  Ist  1828: 
BeU's  Notes  210  and  Lord  Wood's 
MS.  notes  on  indictment. 

8  Alison  ii.  267,  268.— Geo. 
Edgar  and  John  Young,  H.C.,  Feb. 
4th  1828;  Syme  818. —Will. 
Geddes,  Inyerness,  Sept.  29th 
1848;  Lord  Justice  Ciert  Hope's 
MSS. 

4  Alison  ii.  268,  case  of  Macleod 
there. — Geo.  Douglas,  H.C.,  Jan. 
2dd  1865 ;  5  Irv.  58  and  37  S.  J. 
854. 

6  Alison  ii.  269  and  case  men- 
tioned there. — There  is  no  name 
given  in  Alison,  but  it  has  been 
ascertained  from  Lord  Wood's  MS. 


Notes  that  the  name  was  *'  Will. 
Monro." 

6  John  Bow  or  Boa,  H.C.,  July 
16th  1832  ;  4  S.  J.  593  and  5  Deas 
and  Anderson,  513.  One  decision 
seems  scarcely  consistent  with  the 
above. — Agnes  Neil  and  Mary 
Whitelaw,  Glasgow,  May  4th  1832 ; 
b  Deas  and  Anderson,  261. — But 
the  circumstances  seem  special, 
there  having  been  two  closes  which 
were  called  by  a  similar  name 
running  out  of  the  same  street,  the 
offence  being  charged  as  committed 
on  that  street,  "  near  to  "  the  close 
named,  and  the  Court  may  have 
considered  the  proximity  of  the 
closes  and  the  fact  that  the  street 
was  the  same  street,  to  have  been 
sufficient  certification  of  the  locu^ 
the  words  *'  near  to  "  being  applic- 
able to  either  close. 
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situated  in  Hamilton  Street,  Glasgow,  then  "  and  now?:?^ 


Place  residence 
no 


same  name. 


a,  "At**  cover* 


"  or  lately  occupied"  by  the  accused,  it  was  held  not  of  accused, 

to  be  a  good  objection  that  there  were  two  Hamilton  JJit^OTrtrect  of 

Streets  in  Glasgow,   "Great"  and   "Little,"  as  the 

omission  of  ''Great"   could  not  mislead,  the  locus 

being   specified    as    the    house    where    the    accused 

resided,  and  not  merely  by  the  street  (1).      ** At"  a  ,^g,^^b 

place  is  sufficient  to  cover  a  place  close  by  (2).     But^'^^'t^^ctiy 

where  the  crime  was  libelled  as  committed  "m"  St 

Ann's  Yard,  and  the  fact  was  that  it  was  done  in  the 

Queen's  Park,  which  was  separated  from  that  yard  by 

a  garden  wall,  the  prosecutor  abandoned  the  case  (3). 

An  offence  may  be  charged  as  committed  "  within"  «^pi^^*°  "* 

place,  and  this  is  sufficient  even  in  cases  of  theft,  as 

there  may  be  wmotio  without  any  removal  from  the 

locus f  e.g.j  if  a  thief  take  up  a  sheep  on  his  shoulders, 

or  be  taken  in  a  house  with  articles  belonging  to  the 

owner  in  his  possession  (4). 

If  it  be  averred  that  the  act  was  committed  at  aAnymibstantiai 
particular  place,   while  it  was   committed  in   a  dis-*^' 
tinctly  different    place,   however   near,   this    will   be 
fatal  (5).     It  may  be  different,  where  the  offence  was  scene  changed 

^    ^  •'  ^   '  by  straggle. 

commenced  at  the  place  specified,  and  has  been  con- 
tinued at  the  adjoining  place,  e.g.,  by  the  parties 
passing  from  one  spot  to  another  in  the  course  of  a 


1  Jane  Chapman  or  Tumbnll 
and  Jane  Somerville,  Glasgow, 
April  30th  1857  ;  2  Irv.  622  and  29 
S.  J.  845. 

2  Jos.  Dewar,  H.C.,  Jan.  7th 
1838;  Syme  295  (Lord  Justice 
Clerk  Boyle's  charge). 

8  John  Jones  and  Edward 
Malone,  H.C.,  June  22d  1840;  2 
Swin.  509  and  Bell's  Notes  209. 

4  Alison  ii.  268. — Geo.  Clarkson 
and  Peter  Macdonald,  H.C.,  May 
8th  1829  ;  Bell's  Notes  210. 

6  Alison  ii.  262,  263,  and  cases 
of  Wilson  :  Ijogue :  Skelton  :  and 
Fawns  and  others   there.— Some- 


times this  turns  upon  a  question  of 
fact.  Where  the  locns  was  de- 
scribed as  ''  the  Fair  Stead  or  piece 
''of  ground  on  which  St  James' 
"fair  was  held,"  in  the  parish  of 
Kelso  and  shire  of  Roxburgh,  and 
it  turned  out  that  one  comer  of 
the  fair  stead  was  in  the  parish  of 
Rozbui^h,  the  Court  declined  to 
lay  it  down  as  law  that  the  charge 
was  defective,  and  left  it  to  the 
jury  to  determine  whether  there 
was  any  error  in  the  substance  of 
the  averment. — Matthew  Daly  and 
John  Stewart,  Jedburgh,  Oct.  6th 
1842 ;  BeU's  Notes  209. 
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Locus.      struggle  (1).     Risk  of  miscaxriage  may  be  prevented 

taluSc?^'*        by  taking  an  alternative  latitude,  to  cover  any  slight 

variation    between    the    libel    and  the   proof,    as   by 

»' Near,"  or  "In   adding  the  words  *'or  Tiear,'*  or  *'in  the  near  vicinity 

" cinuy^r-'      "  of  (2),  to  the  woi-d  "  at/'  or  the  word  "  in "  (3). 

pirtce  some  di»-    But    uudor    theso    words    a    crime    committed    some 

Btrtet.  hundreds  of  yards  oflF  in  a  diflferent  street,  cannot  be 

proved,  although  that  street  is  in  a  continuous  line 

with  the  street  libelled  (4).     On  the  other  hand,  if 

the  streets  were  in  the  same  line,  and  though  bearing 

diflferent  names,  were  both  generally  known  also  by 

the  name  given  in  the  libel,  this  might  be  held  suflS- 

cient  (5).      Where  a  firm  had  business  premises  in 

two  streets  in  close  proximity,  the  premises  being  in 

direct  communication  by  a  covered  passage,  and  the 

proper    entrance    being    in    one    street,   it   was  held 

not  a  good  objection  that  the  loctcs  named  was  that 

street,  while   the   theft   alleged   was  from  the  other 

ifnecejwary       part  of  the  prcmises  (6).      In  cases  where  there  is  a 

grvot  latitude.  .  . 

manifest  difficulty  as  to  the  exact  locus,  still  further 
alternative  latitude  will  be  allowed,  e.g.,  "or  elsewhere 
"  in  the  said  parish  to  the  prosecutor  unknown,"  or  it 
may  even  be  competent  to  say  "  or  at  some  other 
"  place  to  the  prosecutor  unknown."  Where  a 
man  murdered  a  child  by  suflfocation  while  carry- 
ing it  across  country,  a  number  of  roads  and  places 
were  mentioned,  and  the  murder  was  said  to  have  been 
committed  at  one  or  more  of  them,  "the  particular- 
"  place  or  places  being  unknown,  or  at  some  otheri 

1  Alison  ii.  263,  264,  and  cases  of  John  Martin,  B.C.,  Deo.  8th  1873  ;! 
Macaffie  and  others :  and  Bruoe  2  Couper  501  and  11  S.  L.  R.  113.  ^ 
and  others  there.  4  Peter  Rice,    Perth,   Oct.   5th 

2  It  appears  to  have  been  held  1838  ;  2  Swin.  191  and  Bell's  Notes 
that  the  words  **  in  the  vicinity  of  "  208. 

were  too  vague,  without  the  word  6  Alison  il    261,  case   of  Rice 

"near."    See  Alison  ii.  273,  case  there. 

of  Darling  there.  6  Joseph  Kidd  and  others,  Glas- 

8  Rob.    Henderson,  H.C.,  Nov.  gow,  Sept.  27th  1871 ;  2  Couper 

10th    1836  ;    1    Swin.    316    (Lord  149  and  44  S.  J.  5  and  9  S.  L.  R. 

Justice-Clerk's   Boyle's   charge. —  70. 
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"  place  or  places  in  or  near  the  parish  of  Brechin,  and  lqcps. 

"  in  the  shire  of  Forfar,  to  the  prosecutor  unknown." 
The  charge  passed  without  objection  (1). 

This  rule   applies  to    embezzlement   (2),   reset   ofEmbeMicment, 

r      •rtv  1  •!•  f  A\  •  •         1  reaet,  pocket- 

theft   (3),  pocket  picking  (4),  cnmes  committed   at  picking,  crimes 

sea  (5),  subornation  of  pequry  (6),  and  thefts  of  goods  tion. 

on  their  way  from  one  place  to  another  (7).     ButJn^ouralJ!***" 

where  the  thief  is  the  custx)dier  of  the  goods,  care  J}JJJ2*Jj*J^JJ^ 

must  be  taken  to  specify  the  place  where  they  were'P*^*®^- 

delivered  to  him  (8).     Latitude  is  allowed  in  the  case  Theft  of  domestic 

of  theft  of  domestic  animals,  which  may  have  strayed  (9),  •°*°**^ 

or  may  have  been  stolen  by  a  person  hiring  them,  in 

which   case  the  prosecutor  cannot  know  where  the 

guilty  purpose  was  formed  and  carried  out  (10).    Thefts  xheft  of  nets. 

of  fish  from  nets,  or  of  nets,  are  cases  where  latitude 

is  also  allowable,  as  the  nets  might  have  drifted  before 

the  theft  took  place  (11).     A  very  considerable  lati- 


1  Jas.  Bobertson,  Perth,  July 
28th  1850;  J.  Shaw  447. 

2  Ja&  Mitchell,  H.C.,  March  11th 
1839;  Bell*8  Notes  213.— Will. 
M'Oall,  H.C.,  March  18th  1849 ;  J. 
Shaw  194.— John  Rae,  B.C.,  May 
16th  1864  ;  1  Irv.  472. 

8  Alison  ii.  269.— Will.  CampbeU 
and  others,  Glasgow,  April  22d 
1822 ;  Shaw  83.— Mary  Christie  or 
Mackintosh,  H.C,  Jan.  4th  1881 ; 
Bell*s  Notes  21d.-^as.  Wilkinson 
and  Susan  Macmillan  or  M'Cuilkan 
or  Wilkinson,  Perth,  Sept.  SOth 
1835;  13  Shaw*s  Session  Cases  1181 
and  Bell's  Notes  213. 

4  Alison  ii.  270.— PeterMacgeown 
and  H.  Cavan,  Perth,  Jan.  19th 
1822;  Shaw  65.— AUan  Maclean 
and  John  MacdougaU,  Inverness, 
April  21st  1837 ;  Bell's  Notes 
212. 

6  Hume  i.  488,  484.— ii  217.— 
Alison  ii  272  and  case  of  Steel 
there. —Thoe.  Murray,  HC,  Feb. 
16th  1857 ;  2  Irv.  602  and  29  S.  J. 
210. 

6  Bob.  Walker,  H.C.,  March  19th 


1888 ;  2  Swin.  69  and  Bell's  Notes 
197. 

7  Alison  ii.  271,  and  cases  of 
Macallum  :  Mackinnon :  and  Baird 
there. — ^Greo.  Gilchrist  and  others, 
B.C.,  July  13th  1831 ;  BeU's  Notes 
212. — Jas.  Dougherty  and  Sdward 
Prunty,  Glasgow,  Sept.  29th  1824  ; 
Shaw  123.— As  regards  Post-Office 
offences,  see  7  Will.  IV.  and  1  Vict, 
c.  36  §  37. 

8  John  Gibson,  Glasgow,  Deo. 
27th  1842  ;  1  Broun  498  and  BeU's 
Notes  211. 

9  Geo.  Edgar  and  John  Young, 
H.C,  Feb.  4th  1828  ;  Byrne  313.— 
Will.  Nicolson  and  Neil  Bethune, 
Inverness,  Sept.  22d  1836 ;  1  Swin. 
262  (Indictment),  and  Bell's  Notes 
212.— John  Waugh,  Stirling,  April 
15th  1873  ;  2  Couper  424  and  45  S. 
J.  505  and  10  S.  L.  R.  391. 

10  Bob.  Hardista  cdiat  Chas. 
Brookes,  July  22d  1842;  Bell's 
Notes  211. 

11  John   Huie,    Inverary,  Sept. 
10th  1842 ;  1  Broun  883  and  Bell 
Notes  212. 
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Locua. 


Fonnd  article. 


Yargery  and  f  n- 
cendiarj  letter. 


Uttering. 


In  bigaraj  place 
of  fluBi  marriage. 

Crimea  Involrlng 
tract  of  time. 


Bepeated  crlm& 


Concealment  of 
pregnancy. 


tude  is  allowable  in  the  case  of  theft  of  a  found  article, 
as  it  may  be  di£Bcult  to  specify  the  place  of  the  change 
of  the  innocent  possession  into  felonious  appropria- 
tion (1).  In  forgery  and  incendiary  letter  cases,  the 
forgery  or  writing  being  insufficient  of  itself  to  warrant 
punishment^  the  prosecutor  is  not  compelled  to  state 
accurately  the  place  of  the  forgery,  or  of  the  writing, 
provided  he  specify  the  place  of  the  using  or  uttering  (2). 
In  the  case  of  uttering  considerable  latitude  may  be 
permissible.  Where  a  forged  writing  is  posted,  the 
prosecutor,  if  he  cannot  prove  the  posting,  may  take 
such  latitude  as  will  enable  him  to  make  out  his  case 
by  proving  the  reception  of  the  writing  by  the  person 
to  whom  it  was  addressed  (3). 

In  bigamy,  the  place  of  the  first  marriage  must  be 
specified  (4),  but  a  reasonable  latitude  is  allowed  (5). 

Crimes  involving  a  tract  of  time,  such  as  rebellion, 
conspiracy,  mobbing,  enticing  men  to  enUst  in  foreign 
service,  and  the  like,  are  cases  where  latitude  in  stat- 
ing the  locua  is  allowable  (6).  In  cases  of  repeated 
crime,  such  as  incest,  the  prosecutor  if  he  libel  parti- 
cular acts,  may  add  a  general  statement  of  a  continued 
crime,  the  particular  places  of  its  commission  being 
unknown  (7).  And  in  concealment  of  pregnancy,  it  is 
sufficient  to  set  forth  the  place  of  birth,  and  aver  the 


1  John  Smith,  H.C.,  March  12th 
1838 ;  2  Swin.  28  and  BeU's  Notes 
198. 

2  Hume  iL  214,  215,  and  cases  of 
Campbell :  Raybould  :  Herries  : 
Macaffee  :  Reid :  Brown  :  and 
Brown  and  M'Nab  there,  and  case 
of  Macneil  and  O'Neil  in  note  1. — 
ii.  217  and  cases  of  Fraser:  Ed- 
wards :  Gemmell :  and  Bennie 
there. — ^Alison  ii.  271}  272. — ^Alez. 
Humphreys  or  Alexander,  H.C., 
April  29th,  dOth,  and  May  1st 
1839;  2  Swin.  356  and  Special  Re- 
port, and  BeU*s  Notes  213. 


3  Jas.  Fairweather,  H.C.,  Dec. 
2d  1861 ;  4  Irv.  119. 

4  Alison  ii.273. — John  Braid  a/t<u 
Baird,  Feb.  24th  1853 ;  Shaw  98. 

5  John  Armstrong,  H.C.,  July 
15th  1844  ;  2  Broun  251. 

6  Hume  ii.  217,  218,  and  cases  of 
Cameron  :  and  Stirling  and  others 
there,  and  case  of  Macgibbon  in 
note  2.— Alison  ii.  274,  276.— Thos. 
Whitfield  and  others,  H.C.,  July 
28th  1843 ;  1  Broun  609. 

7  Hume  ii.  218,  219,  and  cases  of 
Fraser :  Nicolson  and  Maxwell:  and 
Haltly  there.  —Alison  ii.  274,  275. 


INDICTMENT. 


811 


previous  concealment,  without  specifying  the  places  atLocua. 

which  the  accused  may  have  been  during  its  continu- 
ance (1). 

If  the  circumstances  of  the  discovery  of  a  crime  circumrtance*  of 
make  it  difficult  to  fix  the  locus,  the  same  allowance  inffutitnde 
will  be  made.     Kg,,  in  a  case  of  murder,  the  place 
where  the  body  is  found  may  be  far  from  the  place  of 
the  murder  (2).     But  the  allowance  to  be  made  is  in 
the  discretion  of  the  Court.     A  snreat  latitude  will  not  undue  latitude 

,  o  ^  preTented. 

be  permitted,  unless  it  is  thought  reasonable  in  the 
particular  case  (3). 

Where  several  acts  make  up  the  oflfence,  as  where  Faiinw  to  iibei 

.  place  of  eaMUtUI 

a  forged  document  is  given  to  an  agent  to  be  uttered,  "^tfttaL 
the  place  of  the  completion  of  the  offence  must  be  set 
forth  (4).     But  if  that  place  be  given,  the  place  where  ^'j^'jjj^'j^^^ 
subsequent  consequences  happen  need  not  be  set  forth,  esaentiai. 
Thus,  in  a  case  of  murder,  it  is  sufficient  to  say  that 
the  deceased  "  immediately  or  soon  thereafter  died,*' 
though  his  death  may  have  happened  at  a  different 
place  from  the  offence  (5).     In  the  case  of  a  continued  Jjj~«^Jj^^ 
crime,  such  as  an  assault,  the  locus  of  which  is  changed  "*o^- 
by  the  flight  of  the  injured  party  into  a  house,  where 
he  is  followed  and  again  assaulted,  if  the  description 
of  the  second  locus  be  incorrect,  no  proof  in  regard  to 
it  will  be  allowed.     And  this  holds,  if  the  description 
be  misleading,  even  though  it  be  unnecessary,  and  the 
words  "  an  adjoining  house "  would  have  been  suffi- 
cient without  any  specification.     Nor  will  the  prose- 
cutor be  heard  to  plead,  that  having  described  the 
locvs  of  the  commencement  of  the  crime  correctly,  an 


1  Hume  ii.  218. 

2  Alison  ii.  273.— Thos.  Braid  and 
Mary  Braid  or  Morrison,  H.C.,  Jan. 
27th  1884 ;  6  S.  J.  220  and  BeU's 
Notes  214.— Mary  Wood,  H.C.,  Nov. 
7th  1856  ;  2  Irv.  497  and  29  S.  J. 
5.— Margaret  Hannah,  H.O.,  Deo. 
17th  1860  ;  8  Irr.  684. 

8  Daniel  Fraser,  Glasgow,  Sept. 


26th  1861 ;  4  Inr.  99. 

4  John  Spiers  and  others,  H.C., 
March  25th  1886 ;  1  Swin.  168  and 
Bell's  Notes  206. 

6  John  Stewart  and  Catherine 
Wright,  July  14th  1829;  Bell's 
Notes  209.— See  also  the  case  of 
Dayid  Walker,  Stu-ling,  Sept  8d 
1886;  Bell's  Notes  209. 
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InTentoriea. 


"  Tims  and 
^  placb  above 
**  libxllxd." 


error  in  the  description  of  the  place  where  it  was  con- 
tinued is  unimportant  (1).  Where  a  crimen  corir 
tvmiv/m  is  partly  committed  in  Scotland  and  partly  in 
another  country,  it  is  not  a  good  objection  to  an  in- 
dictment that  the  lociua  of  some  of  the  acts  done  in 
carrying  out  the  offence  is  set  forth  as  being  in  the 
other  country  (2). 

Where  a  number  of  acts  are  to  be  libelled  as  com- 
mitted at  different  places,  the  particular  places  mar  be 
referred  to  as  set  forth  in  inventories. 

The  statements  of  time  and  place  having  been  made, 
it  is  not  necessary  to  repeat  them,  if  there  is  occasion 
to  refer  to  them  again.  Such  words  as  *'  then  and 
"there,"  or  "time  and  place  above  libelled,"  suf- 
fice. Where  two  crimes  were  charged  alternatively, 
and  the  first  was  libelled  as  committed  at  one  or  other 
of  two  places,  while  the  alternative  charge  stated  the 
locus  as  "  place  above  libelled,"  these  words  were  held 
«t*S?l™?J[S^  *^  embrace  the  whole  previous  statement  (3).  Oa  the 
'  «d7he"r^"''°  ^^^r  liand,  in  a  case  of  assault  and  robbery,  where 
several  places  were  libelled  in  the  charge  of  assault, 
coupled  together  by  the  words  "as  also,"  and  the 
robbery  was  said  to  have  been  committed  "  then  and 
"  there,"  the  locus  of  the  robbery  was  held  insufiiciently 
described,  there  being  no  statement  that  the  particular 
xoe«f  changed.    p]ace  of  the  Tobbery  was  unknown  (4).     And  where 


1  Jas.  Cairns  and  others,  H.C., 
Deo.  18th  1837 ;  1  Swin.  597  and 
BeU's  Notes  207. 

2  John  Maokay  or  Mackey,  H.C., 
NoY.  26th  1866  ;  5  Irv.  829  and  89 
8.  J.  43  and  3  S.  L.  R.  54.— See 
also  Will.  E.  Bradbury,  H.C.,  July 
25tb  1872 ;  2  Couper  311  and  45 
8.  J.  1. 

8  Will.  Brown  and  others,  Nov. 
12th  1832  ;  BeU's  Notes  211  and  5 
8.  J.  112.— Arch.  Walkce  and 
David  Dahdell,  H.C.,  July  20th 
1867 ;  2  Inr.  699  and  29  8.  J.  677. 
— The  following  ocoun  in  Lord 
Justice  Clerk  Hope's  MSS.  in  the 


case  of  Euphemia  Muir  and  others, 
Glasgow,  Dec  23d  1841,  the  indict- 
ment of  which  will  be  found  in  2 
Swin,  634 :— ''  Court  held,  and  Lord 
"Mackenzie  stated  to  jury,  that 
**  the  '  then  and  there '  applied  to 
**  all  or  any  part  of  the  description 
*^  of  the  streets  "  in  the  specifica- 
tion of  the  second  assault. 

4  Jas.  Gilchrist  and  Mary  Eee- 
gan,  Glasgow,  Dec.  28th  1869;  3 
Inr.  517  and  32  8.  J.  157.  (The 
rubric  states  the  objection  to  have 
applied  to  the  charge  of  auault 
whereas  it  applied  to  that  of  njb- 
hery,) 
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the  accused  was  charged  with  assaulting  a  person  in  " J^cVa^ovb 


**  UBKLLXD." 


Gallowgate  Street,  dragging  him  into  Barrack  Street, 
throwing  him  down,  and  "  then  and  there "  robbing 
him,  the  charge  of  robbery  was  held  to  be  confined  to 
Barrack  Street  (1).  Where  the  charge  is  continuous,  IIJ^^'j'^^l*'" 
as  in  a  case  where  the  birth  of  a  child  and  its  imme- 
diate murder  are  detailed,  the  words  "  then  and  there," 
or  "  immediately  or  soon  after  the  birth  of  the  said 
"  child,"  are  quite  sufficient  to  couple  the  murder  with 
the  time  and  place  of  the  birth.  Again,  where  alter-  ^hJJl?e*"-*then 
native  modes  of  committing  the  same  ofifence  aJ^^  ^{1? ^  origtaiT 
charged,  the  words  "then  and  there,"  in  the  latter p^»^ 
alternative,  sufficiently  refer  to  the  statement  of  time 
and  place  at  the  outset  of  the  first  charge,  although 
other  places  have  been  mentioned  in  the  narrative  of 
that  charge.  Thus,  where  the  accused  was  charged 
with  giving  birth  to  a  child  at  a  certain  time  and 
place,  and  thereafter  throwing  it  from  a  window,  so 
that  it  fell  on  an  outhouse  in  another  street,  and  then 
proceeded  to  charge  alternatively,  "or  did  you  then 
"  and  there,"  &c.,  the  objection  that  the  word  "  there  " 
must  be  held  to  apply  not  to  the  place  first  set  forth, 
but  to  the  other  street,  which  had  been  last  mentioned, 
was  overruled  (2). 

The  absence  of  a  reference  to  a  previous  statement  New  charge,  not 

-.  11  ■i/»iT  t*     t      r  containing  re- 

of  time  and  place  may  be  fatal     In  a  case  of  theft 'erence  to  time 

,  End  place. 

and  reset,  though  it  was  obvious  that  the  meaning  of 
the  charge  was  that  the  reset  had  followed  instantly 
on  the  theft,  it  was  held  fatal  that  the  prosecutor  did 
not  state  anv  time  of  the  reset  (3).      On  the  other  AJtcmatiTe  mode 

•         *  N    '  Qi  MLin  A  offence 

hand,  if  an  alternative  mode  is  libelled,  in  chardns:  oti^  charged,  unt 

.  ,     .  .  statement  of  time 

crime,  without  a  distinct  and  separate  narrative,  the  ^^  puee  may 

OTenlde. 

statement  of  time  at  the  commencement  may  override 
the  whole.     Thus,  where  the  accused  were  charged 

1   John   Rofls,    Olaagow,    Sept.  8  Rob.  Wylie  v.  Agnes  Ricbard- 

1839  ;  Bell's  Notes  208.  son,    Glasgow,  April   26th   1820 ; 

S  Ann  M'Que,  H.C.,  Feb.  20th  Shaw  49. 
1860  ;  3  Irv.  552  and  32  S.  J.  478. 
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€t 


it 


€t 


Two  acta  consti- 
tuting one 
ofTencv,  one 


I'TiMRAKD        with  stealing  a  man's  watch  from  his  person  at  a  cer- 
^'UMBLLKP."      tain  time,  and  the  libel  added,  "  or  did  all  or  each  or 

one  or  more  of  you,  within  or  near  the  said  common 

stair  or  entry,  wickedly  and  feloniously  steal,"  &c., 

the  said  watch,  the  property  of,  &c.,   '*the  said  watch 

having  fallen  from  his  pereon  or  been  otherwise  left 

there ;"  it  was  held  that  treating  the  libel  fairly, 

the    first   statement   of  time   applied  to  the  whole 

charge  (1).     In  another  case,  after  charging  desertion 

of  a  child  at  a  time  and  place,  and  leaving  it  exposed 

to  die,  the  libel  proceeded,  "  or  at  all  events  you  did 

"  wilfully,"  &c.,  without  any  new  statement  of  time 

and  place.      The  charges,  though  objected  to  on  other 

grounds,  were  both  sustained,  each  being  held  a  good 

charge  (2).     Where  two  acts  make  one  crime,  and  the 

fair  readinfif  of  the  charge  is  that  they  were  simul- 

statt'ineiit  may  .  o  ^         o  •'  ,        , 

ovcnide  whole,  taucous,  the  Court  wiU  not  necessarily  reject  an  indict- 
ment because  the  act  last  stated  has  not  before  it  a 
statement  of  time  and  place.  In  a  case  of  culpable 
homicide,  where  two  parties  were  involved,  one  by 
leaving  his  cart  without  any  one  in  charge,  and  the 
other  by  furiously  driving  past  the  cart,  and  so  making 
the  horse  run  off,  though  the  charge  did  not  say  that 
the  furious  driving  took  place  at  the  same  time  that 
the  other  horse  had  been  left  alone,  the  whole  charge 
was  read  as  a  continuous  narrative,  its  fair  meaning 
being  that  both  faults  were  simultaneous  (3). 

Modus.  In    noticing  the   form    of  the    statement  of  facts 

alleged  as  inferring  guilt,  it  will  conduce  to  clearness 
to  separate  as  far  as  possible  the  observations  upon  the 
mode  of  stating  the  substantive  charge  from  matters 
of  aggrav£rtion. 


1  Mary  Reid  or  Whiteside  and 
others,  H.C.,  March  Sd  1856 :  2  Irr. 
893.— It  would  have  been  better  to 
use  some  such  words  as  ''time 
above  libelled." 

2  Elizabeth  Kerr,  H.C.,  Dec  24th 
1860 ;  3  Irr.  645. 


8  John  Ross  and  others,  Inver- 
ness, April  14th  1847 ;  Ark.  258. 
— This  case  probably  affords  an 
instance  of  a  greater  relaxa- 
tion of  strict  rule  than  would  be 
held  permissible  at  the  present 
day. 
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In  many  cases  the  statement  of  the  modus  begins  ^»>^- 


with  a  preliminary  narrative,  to  make  the  subsequent  J2JJ™JJJJ^y 
details  of  the  crime  intelligible,  or  to  make  the  cir- 
cumstances to  be  detailed  infer  guilt  of  the  crime 
charged.  E,g,y  in  cases  of  culpable  homicide  it  is 
common  to  give  a  narrative,  before  the  statement  of 
time  and  place,  setting  forth  that  the  accused  occupied 
a  particular  position,  or  entered  into  a  particular  con- 
tract, and  that  it  was  his  duty  to  do  certain  things,  or 
to  observe  certain  precautions.     Where  such  a  pre- Dit«npii8hin» 

i.      .  ..  7         .  .  ,       ^  1       \i      preliminary  nar- 

limmary  narrative  is  given  not  merely  to  make  the  rative  from 
charge  intelligible,  but  to  set  forth  things  to  be  facts 
which,  combined  with  the  circumstances  to  be  averred, 
constitute  the  guilt,  it  is  usual  to  indicate  the  transi- 
tion from  the  preliminary  statement  to  the  charge  by 
such  words  as — "  YET  NEVERTHELESS  you  did  upon  the 
"  5th  day,"  &c. 

The  statement  of  the  charge  must  be  considered  in  charge  in  rcia- 
two  aspects;  first,  as  regards  its  consistency  with  the  tion  and  major. 
affirmation  of  the  accused's  guilt  at  the  commencement 
of  the  minor,  and  second,  in  its  relation  to  the  major. 
First,  then,  the  charge  must  be  consistent  with  theMnatbecon- 

«»  •  1  i»       1  •  /I  \  --Siatent  with 

amrmation  at  the  outset  of  the  mmor  (1).  Ifafflrmation. 
two  crimes  be  libelled  alternatively  in  the  affirma- 
tion, it  will  not  do  to  detail  them  cumulatively  in  two 
separate  narratives  (2).  If  a  distinct  narrative  is 
given  as  to  each,  the  narratives  must  be  separated  by 
a  disjunctive  as  "  or  otherwise."  Where  several  per- 
sons were  charged  in  the  affirmation  as  guilty  of  both 
and  each  or  one  or  other  of  the  crimes  charged,  while 
the  facts  set  forth  as  applicable  to  some  of  the  accused 
implied  guilt  of  only  one  of  the  offences  charged,  the 
libel  as  against  them  was  found  relevant  only  as 
regarded  that  crime  (3). 

1  Home  iL  181.  Glasgow,  April  1881;  BeU's  Notes 

2  Michael  Hill,  H.C.,  Jan.  9th      185.— Till  recently  this  rule  was  not 
1837  ;  Bell's  Notes  189.  so  strictly  carried  out  in  the  case  of 

S  Will.    Bankine    and    others,       statutory  crimes— vtcfe  880, 331. 
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^^'^^ As  regards  the  relation  of  the  narrative  to  the  major, 

crimeTin^ajor!  *^®  ^^8^  requisite  is,  that  the  charge  set  forth  species 

fdcti  relevant  to  support  all  the  crimes  in  the  major 

Unless  where     (1).     But  this  does  uot  mean  that  where  (nie  charge 

charge  in  major    ,         -  ,  .  .  ,  ,  , 

contains  an  alter- m  the  major  coutams  an  alternative — as  where  the 
major  speaks  of  a  "  bill  of  exchange  or  other  obliga- 
"  tory  writing  " — ^that  the  narrative  may  not  be  con- 
fined to  one  thing  (2).  The  general  description  of 
the  major  may  be  restricted  in  the  subsumption,  just 
as  when  a  coining  statute  makes  it  an  offence  to  pos- 
sess a  die,  or  a  press,  or  a  cutter,  the  full  guilt  of  the 
Act  is  implied  in  a  charge  that  the  accused  possessed 

orinrtatutory  anv  ouc  of  them.  Statutory  offences  also  form  an 
exception  to  the  rule.  Where  a  section  of  a  statute  is 
quoted  in  the  major,  setting  forth  several  crimes,  it 
is  usual  to  quote  the  whole  section,*  though  facts 
applicable  to  one  of  the  offences  only  are  to  be  set 
forth  in  the  narrative. 

Nan-atiyemurt        The  ncxt  requisite  is,  that  the  statement  of  the 

infer  crime  .  *■  ^     *     c  t  •  ^ 

charged.  TTiodus  come  up  to  and  infer  the  crime  charged  (3). 

Consistency  with  the  major,  and  sufBcient  specifica- 
tion, are  the  two  things  necessary.  If  what  is  charged 
in  the  narrative  have  no  relation  to  the  crime  named 
in  the  major,  the  whole  indictment  is  irrelevant. 
But  even  where  it  has  a  relation  to  it,  there  are  many 

If  particular      poiuts  in  which  particularity  is  necessary,  e.<7.,  if  the 

mode  of  ettsence   ''■  ,    '■  ..''  i-ii 

of  crime,  aiiega-  essonce  of  a  cnmc  consist  in  an  act  havingf  been  done 

tion  that  this  the .  ,  .  ° 

mode  ensentiaL  in  a  particular  way,  the  charge  is  not  relevant,  unless 
it  set  forth  that  the  act  was  done  in  that  way.  Thus, 
the  characteristic  of  stouthrief  being  that  property  is 
taken  by  masterful  violence,  a  subsumption  which  did 
not  state  that  the  property  carried  off  was  "  master- 
"  fully  "  taken,  but  only  "  wickedly,  feloniously,  and 

1  Jas.  Chisholm,  H.C.,  July  9th  2  John    Reid,    H.C.,    Jan.    8th 

1849  ;  J.  Shaw  241.  (The  rubric  of  1842;  1  Broun  21  and  Bell's  Notes 
this  report  is  misleading).— Will.       186. 

Cowan,  Ayr,  Oct.  Ist  1862  ;  4  Irv.  8  Hume  ii  184,  case  of  Yorston, 

213  and  35  S.  J.  2.  and  others  there. 

•  Vide  289. 
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"  theftuously,"  was  held  irrelevaDt  (1).     Again,  where  ^^^^^ 

the  major  charged  fraud  by  discounting  a  bill,  accepted 
by  only  one  of  two  drawers,  which  had  been  drawn  and 
endorsed  by  A.B.  on  express  condition  that  it  should 
not  be  discounted,  unless  both  of  two  drawers  should 
have  accepted,  the  specification  of  the  modus  set  forth 
that  the  accused  had  induced  A.6.  to  draw  and 
endorse  on  that  condition,  but  in  setting  forth 
that  he  did  draw  and  endorse,  and  deliver  the  bill, 
stated  the  condition  thus — "  On  the  express  condition 
"  and  undertaking  by  you  that  the  said  bill  should 

"  not  be  discounted  by  you  the  said ,  or  delivered 

*'  for  the  purpose  of  being  discounted,  or  in  any  way 
"  used  as  a  document  of  debt,''  the  charge  was  held 
irrelevant,  as  the  condition  as  to  the  signature  of  the 
drawers  in  the  major,  was  not  properly  covered  by  this 
subsumption  (2).  Statutory  crimes  afford  the  best  stutntorj-  word 
illustration  of  this  rule,  the  slightest  variation  byStereS!* 
omission  or  addition,  sometimes  even  of  a  word,  or  the 
substitution  of  one  phrase  or  word  for  another,  being 
often  suflRcient  to  render  the  indictment  irrelevant. 
Where  a  statute  made  it  an  offence  "  knowingly"  to 
possess  certain  articles,  the  omission  of  that  word  was 
held  fatal  (3).  Again,  a  statute  which  enacted  that  "if 
"  any  person  shall  wilfully,  maliciously,  and  unlawfully 
*'  shoot,"  &c.,  was  held  not  properly  libelled  on  by  a  nar- 
rative which  substituted  the  words,  "wickedly  and 
"  feloniously "  (4).  Also,  where  a  statute  made  the 
possession  of  certain  articles  "  without  lawful  excuse  " 
to  be  a  crime,  the  objection  that  the  libel  used  the 
words  "  without  lawful  authority,"  caused  the  prose- 
cutor to  move  that  the  diet   be   deserted  (5).      In  a 

1  Thos.  M'GhiTin  and  others.  Stir-  4  James  Affleck,  H.C.,  May  23d 
ling,  April  *25th  1844 ;  2  Broun  145.       1842 ;  1  Broun  854  and  Bell's  Notes 

2  Thomas     Forgan,     Inverness,       191. 

April  25th  1871  ;  2  Couper  30  and  0  John   Bobison   and  Margaret 

43  S.  J.  427  and  8  S.  L.  R.  493.  Carnon,   H.C.,   May  17th  1843 ;  1 

8  John   Anderson,    H.C.,    Deo.  Broun  553  and  Bell's  Notes  191. — 

14th  1846 ;  Aric  187.  In  John  Graham  and  others,  Dam- 
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poaching  case,  the  words  "  armed  with  a  gun  or  guns 
"  or  other  offensive  weapon  or  weapons/*  was  held 
irrelevant  to  infer  guilt  under  a  section  of  a  statute, 
which  spoke  only  of  entering  land  with  "  any  gun, 
"  net,  engine,  or  other  instrument,  for  the  purpose  of 
taking  or  destroying  game  "  (1).  And  a  charge  that 
the  accused  did,  "  ail  and  each,  being  to  the  number 
"  of  three  together,  or  one  or  more  of  you"  unlaw- 
fully ent-er  land  to  destroy  game,  was  held  irrelevant 
under  a  statute  which  spoke  only  of  "  persons  to  the 
"  number  of  three  or  more  together "  (2).  If  the 
charge  had  said  they  did  all  and  each,  or  one  or  more 
of  them,  "  in  company  with  other  persons  to  the  pro- 
"  secutor  unknown,  being  to  the  number  of  three  or 
*'  more  together,  unlawfully  enter,"  &c.,  it  would  have 
been  relevant  (3).  But  as  expressed,  the  words  "  or 
"  one  or  more  of  you  "  were  a  negative  alternative  of 
the  words  "  being  to  the  number  of  three  or  more 
together."  A  charge  under  a  statute  enacted  to  pre- 
vent malicious  obstruction  of  railways  was  held  bad, 
because  while  the  Act  spoke  of  doing  something  so  as 
"  to  obstruct  any  engine  or  carriage,  using  any  rail- 
"  way,  or  to  endanger  the  safety  of  persons  conveyed 
"  in  or  upon  the  same,"  the  charge  only  set  forth  the 
placing  of  a  stone  on  a  railway  with  the  intent  to 
obstruct  a  train,  and  that  it  vx>uld  have  done  so,  and 
have  endangered  the  lives  of  the  passengers  by  that 


fries,  Sept.  29th  1842,  the  words 
*'or  causing  the  same  to  be  de- 
*'  livered  or  tendered,"  were  struck 
out,  not  being  in  the  statute  libelled 
on.  Lord  Moncrieff's  MSS.  And 
iu  the  case  of  Will.  Maokendry  and 
others,  Ayr,  April  19tb  1859,  the 
substitution  of  the  words  "three 
"or  thereby"  for  the  statutory 
words  "three  or  more,"  was  held 
incompetent. — Lord  Ivory's  MSS. 

1  Malcolm  M'Gregor  and  others, 
Perth,  April  28th  1842 ;    1  Broun 


331  and  Bell's  Notes  118.  (The 
charge  was  cumulative  under  9 
Geo.  IV.  0.  69,  §§  1,  9.  The  words 
used  were  applicable  to  a  contra- 
vention of  the  9th  section,  but  not 
to  a  contravention  of  the  1st.) 

8  Malcolm  McGregor  and  others, 
Perth,  April  28th  1842 ;  1  Broun 
331  and  Bell's  Notes,  186. 

3  Rob.  Henderson  and  Jas.  Blair, 
March  12th  1830  ;  BeU's  Notes  196. 
— Duncan  Stewart,  Perth,  April 
1841 ;  Bell's  Notes  196. 


INDICTMENT.  3  ]  9 

train,   had  it  not  been  removed,   and  did   not  averMoppa- 

actual  danger  caused  (1). 

The  narrative  may  further  be  inconsistent  with  the  inconsistent 

.  •'  ,  .        with  majt»r.  not 

major,  by  failing  to  describe  the  accused  as  havmg  *^»rriinK^fiicte  as 
been  in  the  position  required  by  the  terms  of  it.  j^idi  accused 
Where  a  statute  declared  that  any  creditor  of  a  bank- 
rupt swearing  falsely  in  any  oath  emitted  under  the 
Act,  should  be  liable  to  certain  penalties,  a  charge 
was  held  irrelevant,  because  it  did  not  state  that  the 
accused  was  a  creditor  (2).  Where  the  charge  was 
fraudulent  concealment  by  a  bankrupt,  the  libel  was 
held  irrelevant  in  respect  it  was  not  said  that  the  ac- 
cused was  proprietor  of  the  articles  concealed  (3). 

The  narrative  must  also  be  consistent  with  the  Narrative  mnrt 
major  by  confining  the  charge  within  the  limits  n»«Oor. 
covered  by  it.  It  is  not  relevant  in  a  charge  of  fire- 
raising,  which  applies  only  to  certain  kinds  of  property, 
to  aver  that  the  fire  consumed  movable  goods,  there 
being  no  allegation  of  intent  to  defraud  insurers,  or 
the  like  (4).  Again,  theft  not  being  an  ordinary  act 
of  a  mob,  it  is  not  permissible  in  a  charge  of  mobbing 
and  rioting  to  state  that  the  mob  carried  off  articles 
"  theftuously,"  there  being  no  charge  of  theft  in  the 
major  (5).  The  rule  is  always  most  stringently  applied  Rule  stringent  in 
in  statutory  offences.  In  a  night  poaching  case,  the 
words  "  or  were  in  the  near  neighbourhood  of  the  said 
"  lands,"  were  struck  out,  not  being  justified  by  the 
words  of  the  statute  (6).  Where  the  accused  waa 
charged  under  a  poaching  statute  with  being  at  a 
certain  place,  and  with  certain  instruments,  ''for  the 
'*  purpose  of  taking  or  destroying  game  (yr  rabbits;' 

1  David  Millor,  H.C.,  July  24th  4  Dan.  Block,  Glasgow,  Dec.  23d 

1848 ;  Ark  525.  1856 ;  2  Irr.  575. 

8  Matt.  Steele  and  Rob.  Bmellie,  0  John  Harper  and  others,  H.C., 

Feb.  10th  1823  ;  Shaw  96.  Nov.  2l8t  1842  ;  1  Broun  441  and 

3  Rob.    Moir  and   John    Moir,  Bell's  Notes  110. 

H.C.,  Dec.  5th  1842;  1  Broun  448  6  John  Beid   and  others,  Jed- 

and  BeU's  Notes  186.  burgh,  April  25th  1836  ;  1  Swin. 

202  and  Bell's  Notes  233. 
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Modus. 


If  KtHtnte  apply 
common  law 
tenn  to  offence, 
word*  of  stylo 
uftcd  In  common 
law  charf^es 
competent. 


Collateral  cir- 
cumstances a« 
part  of  ret  ge$tm. 


Claose  may  be 
founded  on  nar- 
rative, as  bear- 
ing on  charge. 


the  objection  that  the  enactment  did  not  include 
rabbits  was  sustained  (1).  The  words  *'  wickedly  and 
"  feloniously  "  have  been  struck  out  as  not  being  in  the 
statute  libelled  on  (2).  But  where  the  same  matter  is 
the  ground  of  a  charge  under  a  statute  and  at  com- 
mon law,  it  has  been  held  that  the  rule  applies  that  a 
separate  narrative  is  not  necessary  for  each  charge, 
and  as  a  corollary  from  this  that  the  words  "  wickedly 
"  and  feloniously  "  in  a  subsumption  following  on  a 
charge  of  guilt,  both  under  a  statute  and  at  common 
law,  are  not  objectionable,  although  these  words  are  not 
in  the  statute  (3).  And  such  words  as  "  wickedly  and 
"  feloniously "  are  competent,  though  they  do  not 
occur  in  the  statute,  where  the  offence  is  not  purely 
statutory,  but  is  constituted  by  the  statute  applying 
a  common  law  expression — such  as  "  steal," — "  em- 
'*  bezzle,"  or  the  like,  to  the  acts  specified  as  punish- 
able by  the  statute.  Thus,  in  Post-oflBce  thefts,  em- 
bezzlements, &c.,  the  words  "  wickedly  and  feloniously" 
are  invariably  employed. 

Though  the  narrative  must  not  outstep  the  bounds 
of  the  major,  it  is  competent  to  set.  forth  coUateral 
circumstances,  when  this  is  done  merely  as  part  of 
the  narrative  of  the  res  gestce  (4),  even  though  these 
infer  offences  not  libelled  in  the  major.  JF.gr.,  it  is 
sometimes  necessary  to  found  on  one  clause  of  a 
statute,  although  a  charge  under  that  clause  alone 
cannot  be  made,  in  order  to  make  a  charge  under 
another  clause  intelligible.  Where  the  charge  was  a  con- 
travention of  the  Night  Poaching  Act,  and  assault,  and 


1  Mitchell  V.  Campbell,  H.C., 
Jan.  5th  1863 ;  4  Iry.  257  and  85 
S.  J.  159. 

2  John  Anderson,  H.C.,  Jan.llth 
1847;  Ark  220.— Adam  Robeon, 
H.C.,  Oct.  25th  1869  ;  1  Couper 876, 
and  42  S.  J.  31,  and  7  S.  L.  R.  14. 

3  John  Macleod,  Inverness,  April 
28th  1858 ;  3  IiT.  79  and  30  S.  J. 


521.  A  similar  indictment  passed 
without  objection  in  John  John- 
ston, H.C.,  March  12th  1845;  2 
Broun  401.—  See  also  John  E.  Mur- 
doch, Perth,  May  2d  1849 ;  J.  Shaw 
229  (indictment). 

4  Edward  Evans  and  Jas.  Den- 
wood,  H.C.,  Feb.  24th  1873;  2 
Couper  410. 
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the  objection  waa  sustained  that  the  Court  had  no  juris-  modus. 

diction  to  try  the  poaching,  charge,  it  not  being  a 
third  offence,  the  charge  of  poaching  was  passed  from 
*'  as  a  substantive  charge/'  thus  leaving  it  in  the 
libel  as  part  of  the  narrative  applicable  to  the 
assault  (1).  And,  in  a  similar  case,  it  was  held, 
that  as  the  poaching  charge  was  stated  only  in  con- 
nection with  the  charge  of  assault,  an  objection  to 
the  relevancy  was  not  well-founded  (2).  Again,  a  Expressions 
charsfe  will  not  be   held    irrelevant  merely   because  import  different 

.-I  1  -        •.       1  •   1      1  offence. 

there  are  phrases  m  it  which  have  some  appearance 
of  connection  with  a  different  charge  from  that  in  the 
major.  Where  an  indictment  for  forgery  contained 
in  the  narrative  of  the  uttering  a  statement  that  the 
accused,  by  falsely  and  fraudulently  representing  that 
he  was  a  relation  of  the  pretended  drawer  of  the 
forged  bill,  induced  a  bank  agent  to  pay  him  the 
proceeds,  the  Court  held  this  to  be  mere  narrative, 
and  not  a  substantive  charge  of  falsehood  and 
fraud  (3).  On  the  same  principle,  a  trifling  forgery 
may  be  charged  under  the  inferior  denomination  of 
falsehold,  fraud,  and  wilful  imposition,  and  it  is  no 
objection  to  the  narrative  that  it  truly  describes  the 
uttering  of  a  forgery.  Lastly,  in  a  case  of  rioting, 
the  objection  that  the  facts  constituted  mobbing,  as 
the  indictment  charged  that  the  acts  were  done  by  a 

1  David  Bell,  Perth,  April  25th  "  potent  as  a  separate  charge.  Ob- 
1850;  J.  Shaw  348. — SeeidsoThos.  Ejection  sustained.  Indictment 
Thompson,  Perth,  April  14th  1831 ;  "  found  good  as  indictment  for 
Shaw  219.  "•  statutory    assault    and     simple    . 

2  John  Macnab  and  others,  H.C.,  *'  assault.  The  statement  in  minor 
March  14th  1845 ;  2  Broun  416.  "  taken  as  narrative  introductory 
Although  the  report  does  not  ex-  ''to  charge  of  assault." 

pressly  state  the  fact  the  same  de-  8  Jas.  More,  Glasgow,  May  3d 

oision  was  pronounced  in  the  case  1845  ;  2  Broun  442. — See  also  Whit- 

of  Bob.   Bowet,  Ayr,  April  27th  ton  v. Drummond,  H.C.,  March  12th 

1843 ;  1  Broun  540.    The  late  Lord  1838  ;  2  Swin.  62  and  Bell's  Notes 

Justice-Clerk  Hope's  MS3.  contain  17,  Lord  Moncrieff 's  opinion,  and 

the  following  in  reference  to  this  Thompson  Aimers,  Ayr,  Sept.  24th 

case  :—  "  Mr  Logan  stated   that  1857 ;  2  Irv.  725. 
"  charge  of  night  poaching  not  com- 
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MoDPs. tnob,  was  repelled,  the  Court  holding  that  as  a  num- 
ber of  persons  could  commit  a  riot,  they  might  be 
charged  with  that  crime,  although  called  a  mob  (I). 

It  was  held  relevant  in  a  charge  of  mobbing  and 
rioting  for  the  purpose  of  "  obstructing  and  deforcing 
officers,"  to  state  that  the  mob  rescued  a  prisoner, 
although  there  was  no  charge  of  deforcement  in  the 
major,  as  tending  to  show  the  purpose  of  the  mob  to 
have  been  that  set  forth  (2).  And  an  indictment  was 
found  relevant  without  objection,  which  charged  that 
the  mob  did  "  attack  and  assault ''  people,  although 
there  was  no  charge  of  assault  in  the  major  (3).  But 
if  anything  more  than  mere  general  assaulting  is  to 
be  charged,  the  prosecutor,  to  be  consistent  with  practice, 
should  charge  assault  in  the  major.  Lastly,  although, 
as  already  mentioned,  the  burning  of  the  movable 
goods  of  the  accused  may  not  in  the  ordinary  case  be 
set  forth  in  a  charge  which  libels  fire-raising  only, 
yet  an  indictment  for  fire-raising,  which  sets  forth 
that  the  mode  of  applying  the  fire  to  the  building 
was  by  setting  fire  to  movable  articles,  is  not  irrele- 
vant, because  it  states  the  movable  articles  to  have 
been  burned  (4).  A  common  instance  of  the  inser- 
tion of  matter  in  the  narrative,  for  the  purpose  of 
explanation,  is  to  be  found  in  cases  in  which  local 
statutes,  or  regulations  by  magistrates,  for  public 
safety,  are  referred  to  in  charges  of  culpable  homicide 
or  injury  to  the  person  by  accidents,  where  it  is  quite 
usual  to  insert  the  regulations,  either  by  quoting 
them  or  by  giving  sufficient  detail  from  them,  to 
certify  the   accused   that   they   are   to    be   founded 

1  John  M'Cabe  and  others,  Glas-  "  mob. " 

gow,  Jan.  12th  1888 ;  2  Swin.  20.  2  John  Haiper  and  others,  H.O., 

This  case  illustrates  the  advantage  Nov.  2lBt  1842  ;  1  Broun  44i. 

of  avoiding  the  use  of  a  term  which  8   Michael   Currie   and   others, 

has  a  fixed  signification  in  law  in  H.C.,  Dec.  19th  1864 ;  4  Irv.  578 

a  ohaiige  of  a  different  kind.    The  (indictment), 

objection  received  a  species  of  plan-  4   Patrick   Anderson,    Glasgow, 

sibility  from  the  use  of  the  word  Oct.  Ist  1861 ;  4  Irv.  95. 
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upon  (1).     Another  instance  of  the  insertion  of  col-  mqpot. 


lateral  circumstances  is  that  of  the  accused  being  2^^^"^^ 
charged  with  having  acted  in  concert  with  others  not  li^e?!l?or*'^ 
under  trial,  thus: — "You  the  said  John  Brown,  °°*®'*^ 
"  along  with  Thomas  White,  lately  residing  at,"  &c. ; 
or,  "  with  the  co-operation  and  assistance  of,  and  in 
"  company,  concert,  and  agreement  with  Thomas 
"  White,"  &c.  (2).  This  course  is  often  taken  where 
one  of  the  guilty  parties  turns  Queen's  evidence,  or 
where  parties  to  the  same  offence  are  to  be  tried  in 
different  courts,  or  where  some  of  them  cannot  be 
brought  to  trial.  S,g.,  one  individual  may  be  tried 
under  a  statute  making  it  a  special  offence  for  three 
or  more  persons  together  to  do  a  certain  act.  And  it 
is  sufficient,  without  naming  his  associates,  to  say 
that  he  acted  "  in  company  with  several  other  per- 
sons to  the  prosecutor  unknown,  to  the  number  of 
three  or  more  together"  (3).  Another  familiar 
example  is  the  case  of  mobbing,  where  the  individuals 
tried  are  charged  with  acting  in  concert  with  the 
mob.  Again,  where  one  of  the  guilty  parties  dies 
before  the  trial,  it  may  be  charged  against  the  survi- 
vor that  he  acted  in  concert  with  the  deceased  : 
"  you  the  said  John  Brown,  and  the  now  deceased 
"  Thomas  White,  blacksmith,  lately  residing  in  or 
near  the  village  of  Castleton  aforesaid,  both  and 
each,  acting  in  concert,  or  you  the  said  John  Brown, 
did,"  &c.  (4). 

It  IS  competent  to  set   forth  facts  pnor  to  thepetenttoset 
offence,  where  such  are  evidence  of  intent  or  the  like,  earlier  date  to 

proTC  intent. 
1  Ezekiel  M*Haffie,  High  Court  8  Will.  Cattanach,  Perth,  Oct. 

of  Admiralty,    Nov.    28th   1827 ;  4th    18S8 ;    2  Swin.    189   (indict- 

Syme  Appz.  (indictment)  38.  —Rob.  ment). 

Maclean,  Glasgow,  Sept.  2l8t  1842 ;  3  Rob.  Henderson  and  Jas.  Blair, 

1  Broun  416  (indictment).— Thoe.  12th   March   1880;    Bell's   Notes 

Houston  and  Jas.  Ewing,  Glasgow,  196. — ^Duncan  Stewart,  Perth,  April 

April  23d  1847  ;  Ark.  262  (indict-  1841 ;  Bell's  Notes  196. 

ment).  —  Peter   Galloway,    H.C.,  4  Will.  Roid,  B.C.,   Not.  10th 

Feb.  24th  1851 ;  J.  Shaw  470  (in-  and  11th  1868  ;  8  Irv.  285  (indict- 

dictment).  ment). 
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^^^^^ Where  a  libel   for  embezzlement  charged  that  the 

accused  was   at  a   certain   date  unable    to   account 
for  the  sums  due  to  his  employers,  and  that  they 
agreed  to  give  him  time,  and  to  continue  his  employ- 
ment on  the  stipulation  that  he  should  remit  weekly 
the  sums  received  from  customers,  and  then  set  forth 
acts  of  embezzlement,  this  preliminary  narrative  was 
not  objected  to,  though  it  was  strenuously  maintained 
that  the  libel  was  irrelevant  in  other  particulars  (I). 
Again,  where,  in  a  charge  of  forgery,  the  narrative 
set  forth  uttering  to  two  agents  in  succession,  that 
they  might  produce  the  forgery  in  a  process,  and  that 
they  declined   to  act,   and   then  set  forth   that  the 
accused  succeeded  in  getting  a  third  agent  to  produce 
the   document,  the  Court,  on  the   first  two   charges 
being  objected  to  as  insufficient  to  constitute  uttering, 
held  that  these  charges  might  be  left  in,  not  as  sub- 
stantive charges,  but  as  part  of  the  history  of  the 
attempts  to  use  the  document,  and  that  they  must 
stand  or  fall  with  the  charge  of  uttering  (2). 
NotadTisabieto       It  is  not  advisablc  to  state  collateral  circumstances 
drcumstaiices     which  cau  be  proved  without  a  statement  of  them,  except 
without  being     whero  it  IS  proposed  to  use  them  as  substantive  aggra- 
**  ^    '  vations  of  the  charge,  in  which  case,  of  course,  they 

must  be  specifically  stated.  And  if  the  uttering  of  a 
forged  document  is  analogous  to  the  uttering  of  base  coin, 
then  it  was  not  necessary  in  the  case  above  referred 
to  (3)  to  set  forth  the  unsuccessful  attempts  to  utter,  in 
order  to  entitle  the  prosecutor  to  prove  them  (4),  and 
in  the  case  of  fire-raising  above  mentioned  (5),  the  state- 
ment that  the  movable  articles  were  consumed  was 
unnecessary,  as  the  prosecutor  was  entitled  to  prove 

1  John   Rae,    H.C.,   May  16th  4  Jas.  Ritchie  and  Andrew  Mor- 
1864  ;  1  Irv.  472.                                     ren,  H.C.,  Nov.  29th  1841 ;  2  Swin. 

2  George  WilBon,  jun.,  Aberdeen,       581  and  Bell's  Notes  60. 

May  Ist  1861 ;  4  Inr.  42.  0  Patrick     Anderson,    Glasgow, 

8  Geo.  Wilson,  tupra,  Oct.  Ist  1861 :  4  Irv.  95. 
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that   fact   as   an   incident  of  the  res  gestce  without  mooub. 
notice.       An  illustration  of  the  inexpediency  of  de- 
tailing mere  circumstances  of  evidence  is  afforded  by 
a  case  of  culpable  homicide,  where  a  statement  that 
the  accused  had  received  "repeated  warnings/"  &c.,  as 
to  the  danger  of  his  proceedings,  was  struck  out,  as 
being  too  vague  if  inserted  as  an  aggravation,  but  the 
Court  fenced  their  decision  with  a  reservation  of  the 
question  whether  proof  might  not  be  allowed  of  such 
warnings  as  part  of  the  history  of  the  case,  though 
not  detailed  in  the  libel  (1).     In  another  case  of  cul- 
pable homicide,  by  running  off  of  a  horse,  the  Court 
held  that  a  statement  that  the  horse  had  run  off  a  few 
days  before,  and  that  the  accused  was  thus  warned  of 
its  tendency  to  run  off,  was  not  irrelevant,  and  that  it 
was  more  than  the  prosecutor  was  bound  to  aver  (2). 
On  the  other  hand,  the  insertion  of  collateral  facts  is  statement  of 
in  some  cases  indispensable,  in  order  to  entitle  the  Mm^imLi  oeces- 
prosecutor  to  prove  them.       Thus,  where,  in  a  case  of  "^' 
murder,  the  prosecutor  having  been  allowed,  without 
notice  in  the  libel,  to  ask  a  servant  of  the  accused, 
whether  she  had  become  pregnant  in  consequence  of 
adulterous  intercourse  with  him,  proposed  further  to 
ask  whether  he  used  means  to  cause  her  to  abort,  the 
question  was  disallowed,  there  being  no  notice  in  the 
libel  (3).     Again,  where,  in  a  case  of  mobbing,  it  was 
proposed  to  prove  that  the  mob  forced  a  person  to  take 
an  illegal  oath,  the  inquiry  was  stopped,  there  being 
no  notice  given  in  the  indictment  (4). 

The  specification  of  the  charge  must  come  up  to  specification 
the  crime  m  the  major.     This  branch  of  the  subject  cient. 
has  a  very  wide  range.     The  same  specification  which 
is  sufficient  for  one  crime  is  not  so  for  another  ;  and 

1  Jaa.  Finney,  H.O.,  Feb.  14th  8  Edward  W.  Pritobard,  H.C., 
1848 ;  Ark.  432.  July  3d,  4th,  and  6th  1865;  5  Irv.  88. 

2  (}eorge  Fleming,  Dundee,  Sept.  4  Jas.  Cairns  and  others,  H.C., 
13th  1866 ;  5  Irv.  289  and  89  S.  Dec.  18th  1837 ;  1  Swin.  597  and 
J.  1  and  2  S.  L.  B.  271.  Bell's  Notes  219. 
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^o»o^ the  same  crime  may  demand  more  specification  in  one 

case  than  in  another.  Farther,  a  charge  may  be  ren- 
dered unspecific  by  an  ambiguous  word,  or  the  omis- 
sion of  a  word,  or  even  by  too  many  words.  It  will 
afford  the  best  commentary  upon  the  subject  of  speci- 
fication, to  make  such  observations  as  are  generally 
applicable  in  all  cases  first,  and  then  to  notice  briefly 
the  requisites  of  indictments  for  specific  crimes. 

spedflcation  u        The  objcct  of  a  specification  of  facts  is  two-fold  ; 

cQMd  and  Court,  first,  that  the  accuscd  may  be  sufficiently  informed  of 
what  is  laid  to  his  charge  (1)  ;  and,  second,  that  the 
judge  who  tries  the  case  may  be  able  to  decide  whether 
the  facts  proposed  to  be  proved  are  relevant  to  infer 
guilt  (2).  Provided,  therefore,  these  facts  are  unam- 
biguously set  forth,  the  form  of  the  charge  is  not  of 
so  great  consequence  (3),  although,  of  course,  most 
crimes  are  now  libelled  according  to,  well-established 
forms. 

The  following  rules  are  generally  applicable. 

NarratiTennMt        The  narrative  must  contain  all  the  essentials  of  the 

sentiaia  of  major,  offenco  (4).  11  an  indictment  for  concealment  of  preg- 
nancy avers  concealment  only,  and  omits  the  other 
statutory  requisite  of  the  child  being  found  dead  or 

Where  one  part  being  missing,  it  is  irrelevant.     Again,  where  one  part 

of  char«?e  relatea      -    ,         ,  ®.  i      .  ,  , 

to  another  reia-  of  the  Charge  has  czpress  relation  to  another,  as  where 
libeL  '*""  ^*  ^  proposed  to  prove  acts  of  violence,  as  being  in 
pursuance  of  an  illegal  conspiracy,  it  is  not  sufficient 
that  the  conspiracy  be  alleged,  and  also  the  violence, 
there  must  be  an  averment  that  the  violence  was 
committed  in  pursuance  of  the  illegal  combination  (5). 
statement  mnat  The  Statement  must  not  be  merely  a  general  allega- 
tion that  the  accused   committed    the  crime,  but  a 

1  Hume  it  187.  there.— See  also  case  of  Campbell 

2  Hume  ii  190, 191,  and  cane  of      and  others  on  same  page — Alison 
Mackintosh  there— Alison  ii.  275,       ii.  277,  278. 

276.  0  Humeii.  183,  case  of  Simpson 

8  Hume  ii.  184.  in  note  2. 

4  Hume  ii.  182, 183,  case  of  Philp 
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reasonable  disclosure  of  the  facts  which  the  prosecutor  mopp«. 

proposes  to  prove  (1) ;  as,  e.gr.,  that  the  accused  did, 
with  a  certain  instrument  described,  attack  and  assault 
A.  B.,  and  strike  him  "  one  or  more  severe  blows  upon 
"  the  head  or  other  parts  of  his  person,  whereby  he 
"  was  seriously  injured,"  &c.,  &c.  The  amount  of 
specification  necessary  varies  in  different  cases,  as  will 
be  afterwards  noticed  in  detail  Although  the  charge  General  charge 
must  be  specific,  it  is  competent  to  begin  by  a  general  afterwards  made 
statement,  which  is  afterwards  made  distinct.  Thus, 
the  libel  may  set  forth  that  the  accused,  being  in- 
structed by  a  bank  to  receive  money,  did  receive 
"  various  pajonents  "  of  money  from  "  various  persons," 
and  "  did  embezzle  the  money  so  paid,  or  part  thereof,'* 
&c.  This,  which  would  be  an  irrelevant  charge  in 
itself  (2),  is  competent,  if  followed  by  a  specific  charge 
with  names  and  dates,  which  generally  begins,  '*  and 
"  in  particular,"  or  "  more  particularly  "  (3).  Nor  is 
it  needful  that  a  general  charge  of  this  sort,  being 
solely  explanatory,  should  contain  all  that  is  necessary 
to  constitute  the  crime  (4).  And,  in  one  case,  where 
it  was  objected  to  the  explanatory  narrative,  that  by 
itself  it  was  unintelligible,  the  judge  allowed  the  words, 
"  and  in  particular,"  at  the  commencement  of  the 
specific  charge,  to  be  deleted,  and  the  general  and  the 
special  charge  being  thus  coupled,  repelled  the  objec- 
tion (5). 

The  statement  should  always  be  in  the  form  of 
assertion,  but  it  may  not  make  a  charge  irrelevant 
that  the  form  of  expression  is  changed,  as,  e.g.,  after 
charging  an  assault  upon  A.   B.,  instead    of   saying, 

1  Hume  ii  190,  191.— Alison  ii  H.a,  March  12th  1841 ;  2  Swin. 
298, 299.  584. 

2  Hume  ii.  187,  188,  189,  and  4  Patrick  T.  Caulfield,  Perth, 
cases  of  FairUe :  Faa :  BaiUie  and  Oct  Ist  1840 ;  2  Swin.  522  and 
Watson :    MacdoneU :     Cameron  :  Bell's  Notes  190. 

Stewart :  and  Dempster  there.  0  Reuben  Brooks  and  Fred,  W. 

3  John  Christie  and  Jas.  Christie,       Thomas,  Glasgow,  Dec.  Slst  1861 ; 

4  Irv.  132. 
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Modus. 


"  by  which  his  face  was  cut,  and  bled  profusely,"  to 

say,    "his   face  being  cut   and  bleeding  profusely." 
(1)     But   such  a  mode   of   expression  ought  to    be 
avoided. 
Reiaxationwben      The  rulo  as  to  Specification  is  sometimes  relaxed 

one  crime  •  •        i  i  i  •       •  i  i» 

charged  hs  In-    where  ouo  cnmo  IS  charged  merely  as  an  mcident  of 
Other.  another  and   more   comprehensive  oflfence.     J&.fl'.,  al- 

though in  order  to  prove  specific  assaults  against  a 
mob,  assault  must  be  charged  separately  in  the  major 
of  an  indictment  for  mobbing,  it  is  not  necessary  that 
there  should  be  so  elaborate  a  statement  of  the  assault 
as  would  be  required  in  an  indictment  for  that  crime. 
It  is  sufficient  to  describe  the  assault  at  large  (2),  the 
rule  being,  in  such  a  case,  where  the  assault  is  only 
described  as  the  act  of  the  mob  of  which  the  accused 
formed  part,  that  the  incidental  crime  of  assault 
depends  upon  the  existence  of  the  mob,  and  that  if 
there  was  no  mob,  then  there  can  be  no  conviction 
of  the  assault  (3).  Again,  in  cases  of  illegal  combina^ 
tion,  or  conspiracy,  where  other  crimes  are  charged  a*s 
resulting  from,  and  being  part  of,  the  guilt  of  the 
conspiracy,  it  is  not  necessary  that  these  be  described 
with  the  same  elaboration  as  if  they  stood  alone. 
Thus,  in  the  case  of  an  illegal  conspiracy  to  raise 
wages  "by  means  of  sending  threatening  letters,"  the 
letters  need  not  be  set  forth  at  length  in  the  indict- 


1  Ronald  Macdonald,  Inyerary, 
Sept.  80th  1869  ;  7  S.  L.  R.  2. 

2  Jafl.  Thompson  and  others, 
H.C.,  July  19th  1887  ;  1  Swin.  632 
and  Bell's  Notes  219. 

8  Jas.  Farquhar  and  others,  Aber- 
deen, April  30th  1861  ;  4  Irv.  28. 
But  where  "  mobbing  and  rioting, 
"  as  also  breach  of  the  peace,"  are 
charged  in  the  major  without  a 
separate  statement  in  the  subsump- 
tion,  a  verdict  of  guilty  oi  breach 
of  the  peace  is  a  good  verdict. 
The  principle  of  the  distinction  is 


evident.  These  two  crimes  stand 
to  one  another  in  the  relation  of 
greater  and  less  of  the  same  sort. 
GuQt  of  mobbing  and  rioting  im- 
plies guilt  of  breach  of  the  peace, 
just  as  in  a  case  of  "  hamesucken,  as 
*'  also  assault,*'  guilt  of  the  greater 
crime  implies  the  less.  But  in  the 
case  of  mobbing  and  rioting,  as  also 
assault,  the  first  crime  does  not  ne- 
cessarily embrace  the  second  at  all. 
Michael  Currie  and  others,  H.C., 
Dec.  19th  1864  ;  4  Irv.  678. 
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ment,  although  this  would  be  necessary  in  a  separate  Moptra. 

charge  of  sending  threatening  letters  (1).  « 

If  the  prosecutor  be  not  able  to  specify  the  mode  where  uncertain 
with  certainty,  he  may  state  altemativefy  that  the  mJSe'STted '"'' 
cnme  was  committed  in  one  or  other  of  two  or  more 
ways,  the  narrative  applicable  to  each  being  disjoined 
from  the  preceding  by  the  word  *'  or,"  or  the  words 
"  or  otherwise."    Again,  if  there  be  more  charges  than  stating  several 
one,  these  must  be  stated  in  different  forms  according  StSf **  °  ^^^ ' 
to  circumstances.     Thus,  if  several  crimes  are  to  becnmaiauve 
charged  cumulatively,  whether  of  the  same  class,  such  ^  "**** 
as  several  acts  of  theft,  or  of  different  classes,  such  as 
murder  and  theft,  the  charges  are  coupled  by  some 
such  expression  as  "  Likeas,"  or  "  Further."     Where 
the  accused  is  charged  alternatively  with  being  guilty  AitcmatiTe 
of  one  or  other  of  two  inconsistent  crimes,  they  are 
disjoined   from  one  another  by  such   words   as  "or 
"  otherwise."      Where  a   charge   is    intended    to  be 
alternative   to  more  than   one   previous    charge,  the 
form  is,  "  or  otherwise,  and  as  alternative  to  the  two 
"  charges  above  libelled."     And  where  the  alternative 
applies  to  one  only  of  two  accused,  as  where  two  per- 
sons are  charged  with  theft,  and  an  alternative  charge 
of  reset  is  made  against  one  of  them  only,  the  form 
is,    "  or  otherwise,   as  respects    you,    the  said   John 
"  Brown." 

Where  several  crimes  are  charged,  either  cumula- Not  necessary 
tively  or  alternatively,  and  are  such  that  the  same  hare  separate 
facts  are  relevant  to  support  them,  it  is  not  necessary 
that  there  should  be  a  separate  narrative  applicable  to  etcd  where 
each  (2).     This  holds  even  where  statutory  and  com-  common  law 

charges  com- 
bined. 

1  ThoBL  Hunter  aod  others,  H.  C. ,      Thos.  Hunter  and  others,  H.  C. ,  Jan. 

Not.  10th  1887;  1  Swin.  560  and  8d  1838;  2  Swin.  1  and  Special  Re- 
Bell's  Notes  62.  port,  and  Bell's  Notes  189.— John 

2  Alex.  Hacdonald  and  Buncan  Jones  and  others,  June  22d  1840 ; 
Macdonald,  Invemess,  Sept.  1885  ;  Bell's  Notes  189. — Sutherland  and 
Bell's  Notes  188— Jas.  Calms  and  Macnefl,  Nor.  5th  1841;  Bell's  Notes 
others,  H.O.,  Deo.  18th  1887;  1  189.  —  Catherine  M'Gavin,  H.C., 
Swin.  597  and  Bell's  Notes  189.—  May  11th  1846;  Ark.  67.— Keuben 
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Moi>U8. 


on  same  facts. 


mon  law  offences  are  charged  together  (1).  The  same 
taSJ^tiTa  rul®  applies  where  two  different  intents  are  libelled. 
Thus  it  appears  not  to  have  been  held  a  good  objection 
to  a  charge  of  administering  drugs  with  certain  intents, 
which  were  stated  alternatively  in  the  major,  that  the 
SAme  act  twice  iutcnts  wero  couplcd  in  one  narrative  (2).  But  it  is 
incompetent  to  detail  the  same  act  twice  and  cumula- 
tively, as  two  distinct  offences,  on  the  same  state  of 
facts  (3).  It  is  true  that  in  one  or  two  cases  (4)  a 
cumiUative  charge  of  falsehood,  fraud,  and  wilful  im- 
position and  theft  has  been  sustained,  where  the  facts 
were  that  the  accused  by  fraudulent  devices  got  hold 
of  the  property  of  others  and  then  appropriated  it 
But  the  Court  thought  that  such  a  form  should  seldom 
be  resorted  to,  and  in  the  more  recent  cases  the  charge 
has  been  put  alternatively  only  (5). 

It  is  usual  to  attach  a  quality  to  the  acts  done  by 
prefixing  words  such  as  "  you  did  wickedly  and  feloni- 
"  ously," — "  you  did  culpably  and  recklessly."  The 
terms  to  be  used  depend  upon  the  nature  of  the 
charge ;  but  the  use  of  some  such  expression  is  now 
universal,  except  in   statutory  cases,   where  the   Act 


Exprecrintr 
felonious  dta- 
racter  of  act. 


Brooks  and  Fred.  W.  ThomnB,  Glas- 
gow, Dec.  Slst  1861 ;  4  Irv.  132.— 
Walter  Service  and  Duncan  M.  Ser- 
vice, Glasgow,  Oct.  3d  1867  ;  5  Irv. 
488  and  40  S.  J.  2.— Alison  ii.  804, 
305  contra. 

1  John  Robertson,  Dec.  26ih  and 
27th  1833 ;  Bell's  Notes  188.— John 
£.  Murdoch,  Perth,  May  2d  1849  ; 
J.  Shaw  229. — John  Maoleod,  In- 
verness, April  28th  1858 ;  3  Irv.  79 
and  30  a  J.  521.— Robert  Smith, 
Dumfriofl,  April  28th  1868 ;  1  Cou- 
per  36.  —  Alex.  Robertson,  H.C., 
March  14th  1870  ;  1  Couper  404and 
42  S.  J.  356  and  7  S.  L.  R.  434.— 
Henry  Puller  and  George  Irvine, 
H.C.,  Jan.  3l8t  and  March  let  1870; 
1  Couper  398. 

2  John   Stuart  and   Catherine 


Wright,  June  15th  1829;  Bell's 
Notes  189. 

8  Will.  Reid  and  Thos.  Gentles, 
Stirling,  Sept.  23d  and  24th  1857 ; 
2  Irv.  704. 

4  Margaret  Grahame,  Glasgow, 
Dec.  23d  1847  ;  J.  Shaw  243,  note. 
— Jas.  Chisholm,  H.C.,  July  9th 
1849 ;  J.  Shaw  241.  (The  rubric  is 
misleading,  the  charge  as  at  first 
libelled  was  found  irrelevant,  but  a 
subsequent  charge  was  sustained. — 
See  J.  Shaw  251). — A  charge  of  this 
sort  was  passed  from  on  objection 
in  the  case  of  Will.  Robertson,  H.a, 
May  25th  1835;  BeU's  Notes  18. 

6  Henry  Hardinge  and  Lucinda 
Edgar  or  Haidiuge,  H.  C. ,  March  2d 
1863 ;  4  Irv.  347  and  85  S.  J.  303. 
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alone  forms  the  criterion  of  the  quality  of  the  facts  Moppfl» 


charged.    Formerly  the  felonious  intent  was  sometimes  Formerly  intent 
held  sufficiently  implied  without  a   direct  averment  ferred  from 

___.  ,  -  i^^**!*  ffsneru  terms  or 

Thus,  m  a  case  of  murder,  the  objection  that  it  was  charge. 

not  set  forth  that   the  accused   acted   ''  feloniously/' 

was  repelled,  the  statement  "  thus  murdered  by  you  '* 

being  held  sufficient  (1).     But   this  would  probably 

not  be  held  sufficient  now.      It  was  observed  in  a  late 

case,  that  the  words  "wickedly  and  feloniously"  were"  wickedly  and 

'  _  .       ./.  ,   .  1   "felonioMly "  do 

"  words  01  great  significance  and  importance,  so  much  not  affect  eorpw. 

"  so,  that  it  is  difficult  to  imagine  a  charge  of  murder 

"  well  laid,  where  these  words  are  not  used  "  (2).    The 

force  and  application  of  such  expressions  as  ''  wickedly 

"  and  feloniously  "  are  confined  to  giving  a  quality  to 

the  facts.     They  are  merely  an  assertion  that  there 

was  that  evil  or  reckless  disposition  which  constitutes 

the  dijBference  between  a  crime  and  any  other  act  (3). 

But,  if  what  is  said  to  have  been  done  is  not  set  forth 

specifically,  these  words  are  of  no  avail.      "  The  mere 

"  use  of  the  words  '  wickedly  and  feloniously '  cannot 

"  affect  the  corpus  of  the  crime  if  the  act  is  not  one 

"  necessarily  criminal "   (4).       Where  a  woman  wjw 

charged  with  murder,  in  respect  she  placed  her  child 

in  a  ditch,  and  "wilfully,  wickedly,  and   feloniously 

"  left  it  there  exposed,  in  consequence  whereof  said 

"  child  died,"  &c.,  the  difficulty  of  holding  the  single 

word  "  exposed  "  to  imply  murder  was  held  not  to  be 

obviated  by  the  use  of  the  words  quoted  above  (5). 

Again,  the  words  "  use  a  sword  or  cutlass,"  were  held 


1  Alison  ii  280,  281,  and  case  of 
Clark  there. 

2  Elizabeth  Kerr,  H.C.,  Nor.  26th 
1860;  8  Irr.  627  and  88  S.  J.  84. 

8  Jas.  Miller,  H.C.,  Nov.  24th 
1862 ;  4  Irv.  238  and  85  S.  J.  62. 

4  Mackenzie  and  others  v.  White, 
H.C.,  Nov.  14th  1864 ;  4  Irv.  670 
and  87  S.  J.  68  (Lord  Neaves'  opin- 
ion).— Peter  Milne  and  John  Barry, 


Dundee,  April  8th  and  9th  1868  ; 
1  Couper  28.  —  Wilson  «.  Dykes, 
H.C.,  Feb.  2d  1872;  2  Couper  188 
and  44  S.  J.  251  and  9  S.  L.  R.  271. 
(This  point  is  not  referred  to  in  the 
rubric). — See  also  Michael  Hinohy, 
Perth,  Sept.  SOth  1864  ;  4  Irv.  661 
and  87  9.  J.  24. 

0  Elizabeth  Kerr,  H.C.,  Nov.  26th 
1860;  8  Irv.  627  and  88  S.  J.  84. 
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Modus. 


Special  charge 
of  guilt  hj 
abeulng. 


Averment  that 
several  accaaed 
were  aasociates. 


Injured  party 
named  and  de- 
siKned. 


irrelevant,  though  the  words  "  culpably  or  recklessly  " 
preceded  them  (1). 

Although,  in  the  ordinary  case,  the  charge  of  "  art 
"  and  part "  is  sufficient  to  convict  accomplices,  and  a 
charge  of  aiding  and  abetting  does  not  require  specifi- 
cation of  the  mode  of  the  assistance  (2),  it  is  still  usual 
and  proper  to  charge  aiding  and  abetting  specifically 
against  those  who  are  said  to  have  been  accessories, 
where  the  nature  of  the  crime  necessarily  implies  that 
the  immediate  perpetration  is  by  a  single  individual 
(as  in  rape  and  bigamy,  or  the  like),  or  by  an  unde- 
fined and  unnamed  number  of  individuals  (as  in 
mobbing,  conspiracy,  and  the  like).  E.g.  in  a  case  of 
rape  it  is  customary  to  charge  one  who  assists  the 
perpetrator,  by  stating  that  he  "did  wickedly  and 
"  feloniously  aid  and  abet  the  said  John  Brown  in  so 
"  ravishing  the  said  Jane  Black,  by,"  &c.,  &c.  (3).  In 
the  case  of  mobbing,  again,  which  is  charged  as  the 
act  of  "a  mob,  or  great  number  of  riotous  and  evil 
"  disposed  persons,"  the  accused  are  generally  stated 
not  only  to  have  been  present,  but  to  have  aided  and 
abetted  the  mob,  in  the  acts  done.  •  Further,  it  is 
competent  to  charge  several  accused  with  being  associ- 
ates generally,  thus, — "  being  associates,  and  in  concert 
"  together,  did  all  and  each,  or  one  or  more  of  you, 
"  wickedly  and  feloniously  steal,*'  &c.  (4). 

The  party  injured  must  be  named  and  designed  (5). 
The  prosecutor  will  only  be  relieved  from  this  duty 
where  he  cannot  fiilfil  it,  as  in  the  case  of  a  murdered 
person  being  an  unknown  foreigner,  or  the  body  being 
so  disfigured  as  to  be  unrecognisable ;   or  the  case  of 


1  Tho«.  Fhilipe,  Glasgow,  April 
23d  1863 ;  4  Irv.  385  and  35  S.  J. 
460. 

2  Martin  v,  Milroy,  H.C.,  Jan. 
26th  1869 ;  6  S.  L.  B.  289. 


8  Jas.  Hughes,  Jedburgh,  April 
5th  1842  ;  1  Broun  205. 

4  Wm.  Clark  and  others,  Aber- 
deen, May  3d  1859  ;  3  Try.  409. 

0  Hume  ii  196,  197.— Alison  ii. 
283,284. 
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an  act  of  piracy,  where  names  cannot  be  ascertained,  modub. 

or  the  like  (1). 

A  material   inaccuracy   in   the   description   of  the  Effect  of  error, 
injured  party  will  be  fatal,  but  a  similar  error  as  re- 
gards any  other  person  named  will   only  affect  that 
part  of  the  charge  to  which  the  naming  of  the  person 
is  essential.     Any  material  mistake  in  names,  such  as  sniMtituting  one 
putting  "John"  for  "James,"  or  "  Aitken"  for  "  Aik-  S£«r.  **'*"" 
"  man,"  is  fatal,  as  it  makes  the  libel  and  the  proof 
apply  to  different  persons  (2),  or  makes  the  charge 
inconsistent  (3).     But  a  mere  difference  in  spelling.  Different  spelling 
such  as  '*  Harvie  "  for  "  Harvey,"  would  probably  not 
constitute  a  good  objection  (4). 

Distinctness   in  stating  the  desigfnation  of  parties  Distinctness  dis- 

Denied  with  only 

named  is  only  dispensed  with  from  necessity.     And  S)in  necessity. 
especially,  all  the  information  that  can  be  given  regard- 
ing the  injured  party  must  be  given.     Thus,  though 
it  was  held  competent  to  libel  the  murder  of  a  person 
to  the  prosecutor  unknown,  it  was  held  irrelevant  to 
do  so  without  giving  some  account  of  the  person  (5). 
Critical  objections  will  not  be  listened  to,  if  the  description  critical  objec- 
prevents  uncertainty  as  to  the  identity  of  the  individual.  sMtained. 
The  designation  "  then  and  now  or  lately  gamekeeper  to, 
"  and  residingwith  Thomas  Walker  Esq.,  then  or  recently 
"  before  residing  at  Glenlyon  House,"  was  held  good 
notwithstanding  the  objection  that  Mr  Walker's  present 
residence  should  have  been  given  (6).     Again  embezzled 
money,  which  was  only  described  as  the  property  of 
"  the  said  society,  or  of  the  members  thereof,"  was  held 
sufficiently  described,  looking  to  the  fact  that  the  ac- 


1  Hume  u.  198.— Alison  ii.  289,  4  WiU.  Harvey,  Feb.  2dd  18S5 ; 
290.— Will.  Clerk  and  Janet  Gray  Bell's  Notes  203. 

or  Thompson,  Aberdeen,  Sept.  20th  6  Will.  Clark  and  Janet  Gray  or 

1849  ;  J.  Shaw  267.  Thomson,    Aberdeen,    Sept    20th 

2  Turner  and  others,  July  20th  1849  ;  J.  Shaw  267. 

1837 ;  Bell's  Notes  207.  6  John  Robertson,  Deo.  26th  and 

3  Thos.  Houston  and  Ja&  Ewing,  27th  1833 ;  Bell's  Notes  201. 
Glasgow,  April  23d  1847 ;  Ark.  252. 
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€( 


*t 


cused  was  the  treasurer  (1).  In  similar  cases  it  is  not 
unusual  to  name  some  of  the  members,  thus  : — "  of 
"  which  John  Brown,  a  wright,  residing,"  &c.,  "  Thomas 
White,  a  mechanic,  residing,"  &c.,  "  William  Green, 
a  stone-mason,  residing,"  &c.,  "  or  one  or  more  of 
"  them,  and  others,  were  individual  members  ; "  and 
to  state  that  the  accused  did  '*  defraud  "  (or  otherwise 
as  the  case  may  be)  ''  the  said  society,  and  the  said 
*'  John  Brown,  Thomas  White,  and  William  Green,  or 
"  one  or  more  of  them,  and  others,  the  individual 
"  members  thereof."  In  the  same  way,  in  cases  of 
fraudulent  bankruptcy  and  the  like,  it  is  usual  to  state 
the  accused's  acts  to  have  been  for  the  purpose  of 
defrauding  certain  parties  named,  and  to  add,  ''  and 
"  others  the  lawful  creditors  of  the  said  James  Black." 
snbstantiAiiiiM-  On  the  Other  hand,  any  substantial  error  will  be  fatal. 
Where  the  injured  pary  was  described  as  the  child  of 
"  Marion  Hepburn,"  and  it  turned  out  that,  though 
occasionally  called  ''  Marion,"  the  mother  s  name  was 
**  Elspeth  Menie,"  the  objection  was  sustained  that  no 
proof  in  reference  to  the  child  of  "  Elspeth  Menie  " 
was  competent  It  would  have  been  different  if  the 
woman  had  been  commonly  called  "  Marion,"  for  the 
prosecutor  is  not  expected  to  do  more  than  give  the 
name  by  which  a  person  is  generally  known  (2).  It 
is  not  necessary  to  state  where  the  person  injured  re- 
sided at  the  time  of  the  offence,  if  the  residence  at  the 
time  of  libelling  be  correctly  given  (3).  In  one  case 
of  murder,  where  the  sufferer  was  a  pedlar,  he  was 


Residence  at 
time  of  libelling 
safflclent 


1  Smith  V.  Lothian,  H.C.,  March 
2l8t  1862 ;  4  Irv.  170  and  84  S.  J. 
467.— See  also  Geo.  Gibb,  Qlasgow, 
May  8d,  1871 ;  2  Couper  86  and  48 
S.  J.  887  and  8  3.  L.  R.  495,  where 
the  accused  was  the  manager  of  a 
mill,  and  it  was  held  not  a  good  ob- 
jection that  the  names  of  the  par- 
ticular customers  whose  flour  was 


embessled  were  not  given. 

2  John  Feifpison,  16th  May 
1881 ;  8  S.  J.  429  and  Bell's  Notes 
200.  See  also  Dennis  Connor  and 
Edward  Morrison,  Glasgow,  Sept. 
28d  1848 ;  J.  Shaw  5. 

8  Neil  Macleod,  Inyemess,  April 
21st  1837 ;  1  Swin.  496  and  BeU's 
Notes  202. 
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described  as  "  having  no  fixed  residence"  (1).     It  is mqdqs. 


not    a    good   objection   that   the    trade   of  a  person  J^^^ljji*"^® 
named  is  incorrectly  given,  if  the  designation  be  other- 
wise sufficient  (2).     In  cases  where  a  certain  quality  J^««<i"*»"vo' 

^    ^  ^    ^  .  Injured  party 

in  the  injured  party  affects  the  nature  or  hemousness  JJ°lSfr"**'thir 

of  the  offence,  as  in  assaults  on  parents,  officers  of  the  °J^^  ***' 

law,  &c.,  the  quality  must  be  set  forth  (3)  ;  and  where 

the  nature  of  an  offence,  or  an  aggravation  attached  to 

it,  depends  upon  the  age  of  the  injured  party,  as  in 

the  case  of  rape  of  a  child  of  tender  years,  the  age  of 

the  child  must  be  set  forth  thus  : — "  Jessie  Black,  a 

"  girl  then  seven  yeara  of  age  or  thereby,  or  otherwise 

"  under  the  age  of  puberty."     "  About  the  age .  of 

"  puberty  "  is  objectionable,  as  that  may  mean  beyond 

puberty,  and  the  whole  question  of  the  nature  of  the 

offence,  or  indeed  whether  there  be  any  offence  at  all, 

may  turn  on  this  (4). 

The  description  of  animals  or  things  which  are  of  ^"^^^^n^f^ 
the  essence  of  the  charge,  such  as  stolen  goods  in  the  ^*^«^ 
case  of  theft  or  the  like,  will  be  treated  of  imder  the 
special  Crimea  to  which  they  apply.     Inno  case  is  an 
elaborate    description   necessary,   provided  the  words 
used  be  well  understood  in  ordinary  parlance.     Such 
expressions  as  ''  a  horse  and  cart,"  "  a  piece  of  cloth," 
**  a  knife,"  "  a  quantity  of  sulphuric  acid,"  "  a  wooden 
"  box,"  "  a  fire  shovel,"  are  constantly  used.     Where  ArticieB,  Ac, 
there  are  a  great  number  of  articles,  they  may  be  re-  ba?n  mmtorr. 
ferred  to  as  set  forth  in   an  inventory  thus : — "  The 
''  various  articles  specified  and  contained  in  an  inven- 
"  tory  hereunto  annexed  as  relative  hereto."     Indeed, 
where  this  is  most  convenient,  from  there  being  an  ac- 

1  Arthur  Woods  and  Henrietta  Noble,    H.C.,  July  12th   18S8 ;  2 

Woods,  H.C.,  Feb.  25th  1889;  2  Swin.   103  and  BeU's  Notes   203. 

Swin.  323  and  Bell's  Notes  202.  When  Hume  wrote,  this  question 

8  Will.    M'Gee,   Qlasgow,  Jan.  was  still  doubtful :  see  it  197,  case 

eth  1837  ;  1  Swin.  425  and  Bell's  of  Hannay  in  note  1. 

Notes  202  and  225.— Edw.  M'Ayoy,  8  Hume  ii.  197. 

Glasgow,  Sept  27th  1837 ;  1  Swin.  4  See  Rob.  Philip,  H.C.,  Nor.  2d 


546  and  BeU's   Notes   208.— Jas.       1855 ;  2  Irv.  248  and  28  S.  J.  1. 
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cumulation  of  charges,  the  whole  incidental  facts,  such 
as  times,  places,  articles,  &c.,  may  be  set  forth  by  in- 
ventory. For  example,  the  libel  in  a  case  of  embezzle- 
ment may  set  forth  that-  the  accused  received  for 
behoof  of  his  employer,  from  certain  persons  "  whose 
names  are  set  forth  in  the  first  column  of  the  inven- 
tory hereto  annexed  and  referred  to."  ...  "  the 
sums  of  money  set  in  the  second  column  of  said 
inventory  against  the  names  of  each  of  the  said 
persons  respectively,"  .  .  .  '*  on  or  about  the  re- 
spective dates  set  in  the  third  column  of  said  inven- 
tory against  each  of  the  said  sums  respectively," 
.  .  "  at  or  near  the  places  set  in  the  fourth  column 
of  the  said  inventory  against  the  said  respective 
dates,"  he  did  in  a  manner  and  at  times  and  places 
described  embezzle,  &c.  The  inventory  itself  would 
be  in  this  or  a  similar  form  (1). 


tt 


it 


c( 


tt 


tt 


U 


tt 


tt 


(t 


FormofinTen- 
tory. 


Writini^s  qnoted 
if  of  essence  of 
charge. 


Inventory  referred  to  in  the  foregoing  Indictment 

First  Column.        /?f,?.^f  Third  Column.         Fourth  Column. 


1.  Edward  Green,! 
gunmaker,  now  I 
or  lately  reaid- 1 
in^  at  or  near  \ 
Cminton,  in  the  i 
parish  of  Colin- 1 
ton  and  shire  of  j 
Edinburgh.       / 

2.  William  Black, 

g*ocer,  now  on 
tely  residing, 
in  Colinton  j 
aforesaid. 


8. 


£15    4    6 


(Within  the  office 
of  the  Royal 
Bank  of  Scot- 

Square  in    the 


£8  10    8 


2d  September  1858, 
or  on  some  other 
occasion  in  the 
said  month  of 
September,  the 
particular  time 
being  to  the  pro- 
secutor unknown. 


City    of 
burgh. 


Edin- 


The  shop  or  pre- 
mises occupied 
by  the  said  Wil- 
liam Black  as 
grocer  in  Colin- 
ton  aforesaid. 


(and  so  on.) 

Where  writings   form  part   of  the   essence  of  the 
charge,  they  should  be  set  forth  at  length.     As  regards 

1  This   might  have  been  given  here,  as  in  point  of  fact  an  inven- 

when  the  mode  of  inserting  inven-  tory  is  only  a  convenient  mode  of 

tones  came  to  be  noticed.    But  it  setting  forth  that  which  is,  in  truth, 

is  thought  advisable  to  bring  it  in  part  of  the  body  of  the  libeL 
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forgery,  this  is  dispensed  with  by  statute  (1),  it  being  modu^ 


made  competent  to  describe  the  document  "  in  such  f "^^"^JjJ^ 
*'  manner  as  would  sustain  an  indictment  for  stealing 
"  the  same  "  (2).  It  is  still,  however,  usual  to  quote 
the  document.  The  stringency  of  the  rule,  that  the 
documents  must  be  quoted  at  length  is  illustrated  by 
the  only  exception  that  has  been  made  to  it,  viz.,  that 
of  a  prosecution  for  publishing  obscene  books.  Though  Pabuihtnff  im. 
the  Court  held  that,  in  such  a  case,  passages  should 
not  be  quoted,  as  that  would  produce  the  evil  the 
prosecution  was  intended  to  prevent,  they  held  that  it 
was  not  enough  to  libel  that  the  books  contained 
obscene  passages,  but  that  these  should  be  referred  to 
by  page,  and  that  to  place  the  accused  as  much  as 
possible  in  the  same  position  as  in  the  ordinary  case, 
the  books  should  be  lodged  in  the  hands  of  the  Clerk 
of  Court  when  the  libel  was  served  (3).  This  rule.  Not  necMwiy 
that  documents  must  be  quoted,  only  applies  where  wrmngoniy'an 
the  document  forms  the  basis  of  the  charge.  Docu- 
ments forming  only  subsidiary  elements  in  the  proof  of 
another  crime,  such  as  a  threatening  letter  in  a  case 
of  illegal  conspiracy,  or  books  falsified  in  a  case  of 
fraud  or  fraudulent  bankruptcy,  need  not  be  quoted, 
provided  there  is  sufficient  certioration  that  such 
may  be  put  in  evidence  (4). 

Documents  may   be   referred   to   as   set  forth,   in  writings  may 

A  !•  ..•  vj  xi_  -x-  bo  quoted  in 

Appendices,  statmg  each  document  where  it  is  men- appendix, 
tioned  to  be  "  of  the  tenor  set  forth  in  Appendix  No. 
"  1,  or  of  a  similar  tenor"  (5). 

No  rules  can  be  given  as  to  the  specification  neces- Describing  offices 

•        .i         J  •     .•  /•  1      ii  •  a*  J  and  duties  of 

sary  m  the  description  of  such  things  as  offices  and  persons, 
their  duties,  or  the  details  of  an  employment,  or  the 

1  Aot2and8  Wil1.IV.  o.l23,§3.      24th  and  Nov.  9th  1843;  1  Broun 

2  John   Muir,  Ayr,   Sept.   14th       690  and  648. 

1836  ;  1  Swin.  286.— Malcolm  Mac-  4  Thos.  Hunter  and  others,  H.C., 

kinlay  and  David  Macdonald,  Glas-  Not.  10th  1837  ;  1  Swin.  650. 
gow,  Sept.  15th  1836 ;  1  Swin.  304.  0   John  Neil,   H.C.,  Jan.   13th 

3  Henry  BobinEon,   H.C.,  July  1845 ;  2  Broun  368  (Indiotme&t). 
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M»"pa-  like.     Where  the  accused  is  charged  with  committing 

an  ofifence  while  acting  in  a  capacity  the  duties  of 
which  are  of  a  known  character,  it  is  not  necessary 
to  specify  them.  A  teller  of  a  bank  is  suflSciently 
described  by  that  name,  without  any  detail  of  his 
duties  (1).  But  when  the  name  of  an  oflSce  or  em- 
ployment conveys  no  known  signification,  merely 
naming  it  gives  no  information  whatever.  A  specifi- 
cation must  be  given  of  anything  which  the  prosecu- 
tor intends  to  found  upon  as  falling  within  the  duties 
of  the  office.  But  such  a  specification  being  given, 
it  is  not  a  good  objection  to  relevancy  that  what  is 
set  forth  to  have  been  the  accused's  duty,  was  not  so, 
that  being  a  question  of  proof  (2).  This  rule,  of 
course,  applies  only  in  a  reasonable  sense,  where  the 
species  facti  have  ostensibly  a  relation  to  the  office. 
A  libel  would  be  at  once  set  aside  as  irrelevant 
which  set  forth  as  the  duties  of  an  office,  things  which 
had  no  possible  connection  with  it.  "  It  will  not  do 
"  to  allege  a  thing  to  be  the  duty  of  a  particular 
"  individual.  The  duty  must  be  such  as  reasonably 
"  springs  fi*om  the  relation  of  the  persons  to  one 
"  another  "  (3). 
rSrifled'anSdti  Whatever  has  once  been  sufficiently  described, 
to  by  reference,  need  not,  if  afterwards  referred  to,  be  again  fiilly 
described,  it  being  sufficient  to  speak  of  "  the  said 
"  ship,"  "  the  property  above  libelled,"  "  the  village  of 
"  Colinton  aforesaid."  This  holds  though  the  repeti- 
tion occur  in  a  charge  distinct  from  that  in  which  the 
thing  was  first  mentioned.  Nor  is  it  confined  to  the 
mere  description.  It  may  extend  even  to  a  quality 
specially  attached  to  a  thing,  such  as  that  it  was  the 
property  of  a  certain  person.  General  reference 
includes    any    special    quality    previously   specified. 

1  Rob.  Smith  and  Jas.  Wishart,  10th  1847  ;  Ark.  247. 

B.C.,  May  18th  1842  ;  1  Broun  342  8  Chas.  Buohan,   Stirling,  May 

and  Bell's  Notes  192.  5th  1863 ;  4  Irr.  392  and  35  S.  J. 

8  WiU.   Hardie,  Stirling,  April  461. 
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Where  articles  are  spoken   of  as  the  property  or  in  mqpot. 

lawful  possession  of  A  B,  and  in  a  subsequent  charge 

these  articles  are  again  spoken  of  as  "  above  libelled/' 

these  words  cover  the  whole  previous  statement  (1). 

"  The  said  John  Brown"  is  a  sufficient  reference  to  Person  once 

a  person  already  specified,  and  includes  any  quality  not  be  so  again. 

before  set  forth,  such  as  that  he  was  a  police  constable 

employed  in   the   execution  of  his  duty.     The  rule  Rule  cxtend»  to 

,        ,  -  .  _  .  narrative  state- 

extends    also    to  narrative   statements.      E.g.,    m   anments. 

alternative  charge  of  theft  or  breach  of  trust,  where 
there  is  a  detail  given  in  the  charge  of  theft  of  the 
mode  in  which  articles  came  into  the  accused's  pos- 
session, it  is  not  necessary  to  repeat  that  narrative  in 
the  charge  of  breach  of  trust,  it  being  sufficient  to 
state  as  an  alternative  that  the  accused,  in  breach  of 
the  trust  reposed  in  him,  as  before  stated,  embezzled 
"  the  said  sum,"  &c.  (2).  Or  in  an  alternative  charge 
of  stouthrief  by  housebreaking  or  theft  by  housebreak- 
ing, the  mode  of  breaking  into  the  house  having  been 
described,  it  is  sufficient  in  the  alternative  charge  to  use 
such  expressions  as  '*  break  into  and  enter  the  house 
"  above  libelled  in  manner  above  libelled,"  &c.  (3). 
But    the   power  of  referring   in   this   way   must  be  oenerai  reference 

.1  VI  Ai^  X  to  complicated 

exercised  reasonably.     A  general  reference  to  a  num- narrative  not 

•'  "  ,  ,  peiinlBslbic 

ber  of  charges  of  a  complicated  kind  will  not  be  per- 
mitted. Where  an  indictment  contained  a  long 
narrative   of  fraudulent   concealment   of  effects,  and 


1  Jane  Macpherson  or  Dempster 
and  others,  H.C.,  Jan.  13th  1862  ; 
4  Irv.  143.  (This  point  is  not  men- 
tioned in  the  rubric.)— Jane  M*Ma- 
hon  or  M'Graw,  Glasgow,  April  22d 
1863  ;  4  Inr.  381  and  35  S.  J.  459. 

2  An  objection  to  the  *want  of 
specification  in  an  alternative 
chaarge  of  this  sort  was  repelled  in 
EbeuAzer  Beattie,  Dumfries,  April 
25th  1850. —  Lord  Ivory's  MRS. 
This  case  is  reported  by  J.  Shaw 
856,  but  incorrectly  under  date  28th 


April  instead  of  25th  April.  The 
objection  to  relevancy  is  not  noticed 
in  the  report. 

3  Will.  Thompson  and  Geo. 
Bryce,  Glasgow,  April  25th  1861 ;  4 
Irv.  47  (indictment).  An  objection 
was  raised  to  the  vagueness  of  using 
the  words  "  in  the  manner  above 
"  libelled  "  in  an  alternative  charge, 
in  the  case  of  Thos.  Williamson 
and  Patrick  Murphy,  Ayr,  Sept. 
23d  1857,  but  was  repelled.  Lord 
Ivory's  MSS. 


1 
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€f 


tt 


ii 


If  reference 
made  to  what 
hiu  not  been 
stated  before, 
charge  irrele- 
▼ant. 


Qualifying  words 
not  repeated 
bf  fore  eyery 
danae.  * 


If  first  nse  of 
word  erroneoas, 
it  will  not  apply 
to  sabseqoent 
clause. 


concluded  by  a  charge  of  fraudulent  bankruptcy,  thus : 
— "  Likeas  you,  the  said  William  Inglis,  by  your 
whole  actings  in  the  premises  as  above  libelled,  or 
part  thereof,  have  committed  and  are  guilty  of 
fraudulent  bankruptcy,  and  you  have  thu&  acted  as, 
"  and  you  are  a  fraudulent  bankrupt,"  the  charge  was 
found  irrelevant  (1).  Care  must  also  be  taken  that 
the  thing  or  person  referred  to  has  been  truly 
described  before.  If  the  reference  set  forth  "  the 
"  said  James  Houston  "  (2),  or  "  the  said  house  "  (3), 
when  no  such  person  or  house  has  been  previously 
mentioned,  or  when  the  name  previously  mentioned 
was  Thomas  and  not  James,  there  is  a  good  objection 
to  the  relevancy. 

Words  giving  a  quality  to  the  act,  such  as 
"  wickedly  and  feloniously,"  need  not  be  repeated 
before  every  clause.  Where  it  was  objected  that 
the  words  "  and  did  fail  and  neglect  to  tie  the 
"  umbilical  cord  of  said  child,"  were  not  relevant,  as 
not  being  set  forth  as  deliberate  and  wilful,  the  Court 
held  that  as  there  was  one  continuous  narrative,  the 
words  "  wickedly  and  feloniously,"  previously  used, 
applied  to  the  whole  (4).  The  same  was  held  where 
rape  and  murder  were  set  forth  in  a  continuous  narra- 
tive (5).  The  rule,  however,  will  not  necessarily  be 
applied  where  the  first  use  of  the  qualifying  word  is 
erroneous.     Where  in  a  poaching  case  the  complaint 


1  Will.  IngliB  and  Cathorine 
Inglis,  Glasgow,  April  2dd  1868  ;  4 
Irv.  387  and  35  S.  J.  461. 

2  Chas.  O'Neil,  Glasgow,  Sept. 
1829;  Bell's  Notes  202.>>Thos. 
Houston  and  Jas.  Ewing,  Glasgow, 
April  23d  1847;  Ark.  252.— See 
also  Dennis  Connor  and  Edwin  Mor- 
rison, Glasgow,  Sept!  2dd  1848  ;  J. 
Shaw  5. 

3  The  following  occurs  in  Lord 
Ivory's  MSS.  in  the  case  of  Cathe- 
riuo  Cowan  or  Devlin,  Glasgow, 
Sept.  13th  1849  r-'^  I  suggested  a 


"  doubt  as  to  libelling  of  1st  charge, 
"  housebreaking  from  *  the  said 
'*  house,*  no  house  being  previously 
"  mentioned,  and  '  residence'  of  the 
"  party  *  now  or  lately '  not  even 
"  affording  good  ground  of  impUca- 
"  tion.  Lord  Mackenzie  agreed. 
"  Advocate-Depute  withdrew  this 
"charge." 

4  Elisabeth  Duncan  and  Ann 
Brechin,  Perth,  Sept.  29th  1862  ;  4 
Irv.  206  and  35  S.  J.  51. 

6  Rob.  Smith,  Dumfries,  April 
28th  1868 ;  1  Couper  36. 
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charged  that  the  accused  did  *'  unlawfriUy "  enter  upon  modus. 
a  public  road,  and  *'  then  or  there  kill  or  destroy  a 
hare/'  the  objection  that  they  were  not  accused  of 
UTiLamfuUy  killing  the  hare  was  sustained,  the  previ- 
ous use  of  the  word  being  held  of  no  avail,  as  it  was  not 
used  relevantly,  "  unlawfully"  entering  upon  a  public 
road  not  being  an  offence  (1). 

The  question  as  to  the  sufficiency  of  details  or  ofcuMof  otjee- 
particular  expressions  is  one  of  circumstances.  There  "**"  *®  a*rrative 
are  many  illustrations  of  the  necessity  of  punctilious- 
ness in  some,  and  tlie  allowance  of  greater  generality 
in  other  cases.  The  following  are  illustrations  of 
objections  to  the  general  structure  of  the  charge  which 
have  been  overruled.  Where  it  was  alleged  in  the 
narrative,  that  the  accused  by  violence  tried  to  compel 
a  sailor  to  work,  who  was  too  sick  to  do  so,  the  objec- 
tion that  the  nature  and  extent  of  the  sickness  were 
not  given  or  said  to  be  unknown,  was  repelled  (2). 
In  a  charge  of  drugging  the  objection  was  repelled  objections  to 
that  the  words  "  and  did  prevail  on  him  to  drink  the  charge  repeiied. 
"  same,"  were  too  vague,  and  that  it  should  be  stated 
how  the  person  was  prevailed  upon  (3).  The  objection 
that  a  charge  of  embezzling  a  box  and  the  money  in  it, 
did  not  state  the  contents  of  the  box  to  have  been 
delivered  into  the  accused's  custody,  but  only  that  he 
had  been  entrusted  with  a  box,  in  which  the  money 
and  papers  of  the  owners  were  kept,  was  repelled  (4). 
The  charge  bore  that  he  did  ''  carry  away  the  said 
"  box,  then  containing  £18  sterling."  A  charge  of 
attempt  to  kill  by  suffocating  was  sustained,  which 
described  the  act  as  done  "  by  placing  certain  articles 
''  upon  and  above  the  whole,  or  part  of  the  person 

1  Mains  and  Bannatyne  v.  M*Liil-  8  John  Stuart  and  Catherine 
liGhandFra8er,H.C.,Feb.6thl8eO;  Wright,  July  14th  1829;  BeU's 
8  Irv.  583  and  82  S.  J.  475.  Notes  192. 

2  Edward  Evans  and  Jas.  Den-  4  Dayid  Walker,  Stirling,  Sept. 
wood,   H.C.,    Feb.  24th  1878  ;   2  8d  1886  ;  1  Swin.  294. 

Couper  410. 
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^o^^»' "  of  the  said   child  "  (1).      Where   the   accused  was 

charged  that  it  was  his  duty  to  use,  and  to  see  that 
his  workmen  used,  all  requisite  precautions  in  a  cer- 
tain operation,  and  that  the  act  done  was  done  by 
him  or  by  his  workmen,  without  his  using  the  pre- 
cautions, or  seeing  that  they  were  used,  the  objection 
that  the  workmen  should  be  named,  particularly  as 
they  were  not  said  to  be  unknown,  was  repelled  (2). 
Where  the  accused  was  .charged  with  adding  to  a 
chain  or  chains  links  "  of  an  improper  shape  or  con- 
"  struction,  and  with  defective  materials,  and  with 
"  insufficient  workmanship,  or  with  one  or  more  of 
''  these  faults  or  defects,  so  that  the  same  was  or 
"  were  in  an  unsouud  and  insufficient  condition,  and 
"  dangerous,"  &c., — the  objection  that  the  libel  did 
not  specify  in  what  respect  the  shape  or  materials  or 
workmanship  of  the  links  were  defective,  was  re- 
pelled (3).  When  a  libel  stated  that  the  accused, 
being  a  station-master,  was  improperly  absent  from 
his  station,  and  that  had  he  been  there,  and  seen 
the  condition  of  a  particular  train,  his  experience 
would  have  enabled  him  to  know  what  an  inexperi- 
enced porter,  who  was  left  at  the  station,  did  not 
know,  the  objection  that  it  was  not  specified  what  he 
would  have  seen  to  inform  him,  was  repelled,  on  the 
ground  that  his  fault  was  alleged  to  be  absence,  and 
that  as  the  onus  of  proving  that  his  absence  did  not 
cause  harm  lay  on  him,  he  could  suffer  no  injury  by 
the  want  of  specification  alleged  (4).  Where  the 
abcused  was  charged  with  failing  to  warn  certain 
persons  who  were  entering  a  diving  bell,  of  which  he 
had  the  oversight,  that  it  was  in  an  unsafe  position, 
the  objection  that  it  was  not  specified  that  he  was 

1  Mary  Collinsi  Jan.  19th  1835  ;  M'Kay,  H.C.,  Not.  8th  1852  ;  1 
Beirs  Notes  185.  Irv.  94. 

2  Ja?.  Finney,  H.C.,  Feb.  14th  4  WiU.  Baillie  and  Jas.  Maocur- 
1848 ;  Aj-k.  432.  rach,  H.C.,  June  27th  and  28  h 

3  Geo.    Stenhouae    and    Aroh.       1870 ;  1  Ciouper  442. 
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present  when  they  were  actually  entering  the  bell,  m^ppb- 
was  repelled.  The  indictment  set  forth  that  when 
they  were  "  proceeding  to  take  their  places,"  he  was 
"present  and  cognizant  of  these  proceedings"  (1). 
An  objection  to  a  charge  of  embezzlement  of  certain 
quantities  of  flour  by  a  manager  of  a  mill,  because  it 
was  not  specified  what  was  the  total  amount  from 
which  he  embezzled  the  quantities,  and  that  the  names 
of  the  customers  of  the  mill  to  whom  the  flour  be- 
longed were  not  given,  was  repelled  (2),  Where  the 
charge  was  fraudulent  bankruptcy,  the  objection  that 
expressions  such  as  "he  had  considerable  funds  in 
"  money,  and  goods  to  a  large  value,  and  that  debts 
"  to  a  large  amount  were  due  to  him,"  were  too  vague, 
and  that  a  statement  that  the  accused  "  had  declared 
"  himself  insolvent "  was  insufficient,  as  it  should  have 
been  stated  when,  how,  and  to  whom  he  had  declared 
it,  was  repelled  (3).  An  objection  to  a  charge  of 
child-murder  that  the  cause  of  death  was  said  to  be 
fracture  of  the  skull,  and  not  strangulation,  and  that 
therefore  the  wonls,  "did  grasp  and  compress  the 
"  throat  of  your  said  child,"  should  be  struck  out,  was 
most  properly  repelled.  The  statement  of  the  special 
results  of  an  assault  can  never  exclude  an  averment 
of  a  diiSerent  kind  of  attack,  being  part  of  the  assault, 
and  being  equally  relevant  whether  it  produced  any 
tangible  consequences  or  not  (4).  In  the  same  way, 
where  the  words  "  attack  and  assault "  were  used  in  a 


1  Rob.  Young,  H.C.,  May  20th 
1839 ;  2  Swin.  876. 

2  Geo.  Gibb,  Glasgow,  May  3d 
1871 ;  2  Couper  35  and  iS  S.  J.  887 
and  8  S.  L.  R.  496. 

8  John  C'ReUly,  H.C.,  July  14th 
1836 ;  1  Swin.  266'  and  Bell'ii  Notes 
198. — ^This  last  expression  **  having 
**  declared  himself  insolvent,"  taken 
by  itself  was  certainly  rather  vague. 
Probably  the  ground  for  repellmg 


the  objection  was,  that  the  libel  in  a 
previous  part  of  it  described  fully 
the  mode  of  the  declaration  of  in- 
solvency. But  the  charges  being 
entirely  distinct,  it  certainly  would 
have  been  better  to  have  used  the 
words  "  as  above  libelled.*' 

4  Christina  Craig,  Inverness, 
May  Ist  1862;  4  Irv.  189  and  34 
S.  J.  470. 
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Modus. 


Crlttcal  objec- 
tions repelled. 


Objections  on 
general  grounds 
sustained. 


charge  of  feloniously  having  connection  with  a  woman 
asleep,  the  objection  that  there  was  no  charge  of 
assault  in  the  major  to  justify  them  was  repelled  (1). 

The  following  are  a  few  illustrations  of  critical  ob- 
jections. Where  an  indictment  bore  that  an  indi- 
vidual had  "  paid "  a  sum  to  the  accused,  which  the 
latter  stole,  the  objection  that  the  word  "  paid  "  could 
not  be  received  in  any  other  sense  than  that  the  money 
was  paid  as  a  debt  due  to  the  accused,  and  that  there- 
fore he  could  not  be  charged  with  stealing  it,  was 
repelled  ;  it  being  held  that,  though  the  expression 
was  awkward,  the  obvious  meaning  of  the  word  "paid" 
taken  in  connection  with  what  followed,  was,  that  the 
money  had  been  only  delivered  to  the  accused  (2). 
In  another  case  the  word  "  produce,"  used  in  reference 
to  the  affidavits,  &c.,  produced  in  a  sequestration,  was 
objected  to  as  not  being  sufficiently  specific,  but  the 
objection  was  repelled,  the  word  being  one  of  well 
uuderstood  technical  signification  (3).  In  a  case  of 
perjury  in  emitting  an  oath  in  bankruptcy,  where  it 
was  objected  that  the  word  "  estate  "  was  used  instead 
of  "  state,"  in  speaking  of  the  *'  state  of  aflfairs,"  it  was 
held  that  the  true  question  was  whether  the  statement 
set  forth  in  substance  the  statutory  oath  of  a  bankrupt 
which  could  have  been  sustained  against  the  objections 
of  creditors,  and  the  Court  holding  that  it  did  so,  repelled 
the  objection  (4). 

The  following  are  cases  in  which  objections  to  the 
specification  have  been  sustained  on  general  grounds, 
such  as  vagueness  or  ambiguity.  Where  a  libel  for 
culpable  homicide  and  neglect  of  duty,  charged  an 
accident  as  having  occurred  "  in  consequence  of  your 


1  William  Thomson,  H.C.,  Oct. 
28th  1872 ;  2  Couper  846  and  45 
S.  J.  19andlOS.  L.  R.  23. 

2  John  Macleod,  InTemeas, 
April  28th  1858 ;  3  Ity.  79  and  30 
S.  J.  521. 


8  Reuben  Brooks  and  Frederick 
W.  Thomas,  Glasgow,  Dec.  Slat 
1861 ;  4  Irv.  182. 

4  Dawson  v.  Maclennan,  B.C., 
April  2d  1868;  4  Ity.  857  and  35 
S.  J.  515. 
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"culpable  violation  and  neglect  of  duty  aforesaid^  anc^Moppa. 

"  m  coneequence  of  your  Twt  taki/ng  the  necessary 
means  and  precautions  to  prevent  danger  and  in^ 
jury  to  the  lieges"  and  the  same  clause  was  repeated 
in  libelling  the  cause  of  death,  &c.  ;  the  words  in 
italics  were  held  irrelevant,  as  the  narrative,  thus 
expressed,  charged  two  causes  combined — first,  the 
breach  of  duty  described;  and,  second,  some  other 
unexplained  delinquency.  Nor  w^as  the  objection  held 
to  be  affected  by  an  averment  that  it  was  the  accused's 
duty  "  to  take  all  necessary  means  and  precautions  to 
"  prevent  danger,"  &c.  (1).  Where  a  charge  of  culp- 
able homicide  contained  an  alternative,  "  or  did  culp- 
"  ably  and  recklessly  use  a  sword  or  cutlass,"  the 
charge  was  held  irrelevant,  as  not  implying  anything 
criminal,  the  sword  not  being  said  even  to  have  been 
drawn,  and  the  word  "use"  being  held  far  too  vague  (2). 
Where  the  accused  was  charged  with  receiving  for  his 
master  a  bill  for  £15,  18s.,  and  embezzling  "  the  said 
"  bill  or  promissory  note,  or  the  said  sum  of  £15,  1 8s," 
but  there  was  no  statement  that  the  accused  had 
power  to  endorse  the  note,  and  had  failed  to  account, 
the  Court  ordered  the  words  "or  the  sum  of  £15,  188." 
to  be  struck  out  (3).  And  on  the  same  principle,  the 
Court,  in  another  case,  though  not  holding  the  libel 
irrelevant,  animadverted  on  the  accused  being  charged 
with  having  received  sums  for  his  master,  "  partly  in 
"  bank  cheques,  which  you  forthwith  cashed,"  and  then 
embezzling  the  sum  they  represented,  without  its  being 
stated  where  the  cheques  were  cashed,  or  whether  it 
was  the  cheques  or  the  cash  he  embezzled,  or  whether 
he  had  authority  to  cash  the  cheques  or  not  (4).  A 
charge  of  theft  of  turnips  was  held  irrelevant,  it  being 

1  Wm.  Dudley,  H.C,  Feb.  15th  8  John   Mackenzie/  H.C.,  July 
1864  ;  4  Irv.  468  and  36  S.  J.  332.  20th  1846 ;  Ark.  97. 

2  Thos.  Philips,  Qlasgow,  April  4  Kobt.  SteTenson,  H.C.,    Nov. 
23d  1863 ;  4  Irv.  385  and  35  S.  J.  8th  1854 ;  1  Inr.  571. 

460. 
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Mop'g- averred  that  the  accused  feloniously  put  sheep  to  feed 

on  another  man's  turnips,  and  then  alleged  that  he 
did  "  steal  and  theftuously  away  take  ...  a  quantity 
"  of  turnips,"  on  the  ground  that  the  averment  about 
the  sheep  made  it  uncertain  whether  it  was  intended 
to  charge  theft  by  the  feeding  on  the  ground  only,  or 
by  actual  removing  of  turnips,  or  both  (1).  A  charge 
of  uttering  a  forged  bill  was  held  irrelevant,  where  the 
species  facti  set  forth  were  that  the  accused,  having 
forged  several  names  upon  a  bill  stamp,  and  written 
£50  in  figures  upon  it,  uttered  it  as  genuine  by  deli- 
vering it  to  a  teller  at  a  bank,  "  in  order  that  a  bill 
'*  of  exchange  for  £50  sterling  might  be  written  above 
"  the  foresaid  subscriptions  on  the  face  of  the  said 
''  stamped  paper,  and  be  discounted  or  cashed. ''  It 
was  held  that  these  last  words  did  not  necessarily 
imply  that  it  was  to  be  discounted  or  cashed  by  the 
teller  (2).  But  the  addition  of  the  words  "  by  the 
"  said  A.  B.,"  to  the  words  "  be  discounted  or  cashed," 
would  have  made  the  charge  relevant  (3).  A  charge 
of  falsehood,  firaud,  and  wilful  imposition  to  obtain 
lodgings  and  food  was  held  irrelevant,  because  though 
it  was  stated  that  the  accused  made  false  statements, 
and  that  the  person  providing  the  lodgings  and  food 
was  deceived  thereby,  it  was  not  made  clear  that  the 
falsehoods  were  told  in  order  to  obtain  the  fraudulent 
advantage  (4).  A  charge  of  theft  was  held  irrelevant 
which  set  forth  that  the  accused  stole  a  locked 
chest,  and  then  that  they  did  break  it  open  and  steal 
certain  articles  from  it,  on  the  ground  that  if  the  ac- 
cused stole  the  locked  chest  they  also  necessarily  stole 

1  Alex.    Robertson  and  others,  S  Same   case,   H.C.,  Feb.  27th 
Aberdeen,  Sept.  20th  1867  ;  6  Irv.  1854 ;  llrv.  S69  and  26  S.  J.  818. 
480  and  40  8.  J.  1  and  4  S.  L.  R.  4  Jas.  WiUde,  Stirling;  Sept.  13th 
251.  1872 ;  2  Couper  323  and  45  S.  J.  3 

2  Miohael  Bteedman,  H.C.,  Feb.  and  10  S.  L.  B.  17.    See  also  Mar- 
6th  1854 ;  1  Inr.  363.  garet  Sharp,  Glasgow,  April  25th 

1674 ;  2  Couper  543. 
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its  contents,  and  could  not  steal  them  again  (1).  ButMopps. 
this  rule  may  not  apply  in  a  strictly  statutory  case. 
Where  a  statute  declared  it  a  special  offence  to  steal  a 
letter  out  of  a  post-bag  in  one  section,  and  a  special 
offence  to  steal  money  out  of  a  letter  in  another  sec- 
tion, a  libel  was  held  relevant  which  charged  a  con- 
travention of  both  sections  by  first  stealing  a  letter 
which  contained  money,  and  then  opening  it  and  steal- 
ing the  money  (2), 

The   following  are   instances   of   indictments    held  objections  to 

,  ,    •*  uncertain  terms 

objectionable  m  consequence  of  the  use  of  uncertain  w»^ned. 
terms: — In  a  case  of  child  murder,  the  difficulty  of  put- 
ting a  fixed  meaning  on  the  word  "expose,"  when  taken 
by  itself,  was  fatal  (3).  In  a  case  of  culpable  and 
reckless  fire-raising,  a  statement  that  the  accused  did 
"  allow "  a  light  to  come  in  contact  with  a  certain 
article  was  held  irrelevant  (4).  A  charge  of  uttering 
a  piece  of  paper  resembling  a  bank-note,  by  delivering 
it  to  certain  persons,  "  in  order  to  be  exchanged  "  for 
genuine  money,  was  held  not  relevant,  as  the  mere 
delivering  of  the  paper  "  in  order  to  be  exchanged"  did 
not  iinply  that  it  was  delivered  "  as  genuine,"  which 
might  have  been  implied  in  the  case  of  a  paper  said 
to  be  a  forgery  (5).  The  libel  should  have  contained 
some  such  statement  as  "  meaning  and  intending  the 
"  same  to  pass  for,   and  be  received  as  a  genuine 


1  Jas.  Stuart  v.  Alexander  Low, 
Aberdeen.  April  15th  1842 ;  1  Broun 
260  and  Bell's  Notes  8.— See  Dayid 
Walker,  Stirling,  Sept.  8d  1836 ;'  1 
Swin.  294  and  Bell's  Notes  209— 
where,  in  a  similar  case,  it  was  held 
that  the  true  locut  delicti  was  the 
place  where  the  box  was  taken,  not 
the  place  where  it  was  subsequently 
broken  open. 

2  Henry  Goldwyre,  H.C.,  Nov, 
7th  1856 ;  2  Irv.  494  (indictment). 
— Alex.  Mackay,  InTemess,  Sept. 
24th  1861 ;  4  Irv.  88.  There  was, 
in  the  libel  in  this  case,  an  alter- 


native of  simple  theft,  in  which 
were  coupled  together,  as  consti* 
tuting  only  one  theft  at  common 
law,  the  two  acts  making  the  sepa- 
rate statutory  offences,  the  prose- 
cutor thus  distinctly  recognising 
the  principle  of  the  case  of  Stuart 
and  Low,  mpra. 

S  Misabeth  Kerr,  H.C^  Not.  8th 
and  26th  1860  ;  3  Irv.  627  and  88 
S.  J.  34. 

4  Jaa.  Stewart  and  John  Walsh, 
H.C.,  Jan.  14th  1856  ;  2  Inr.  359. 

5  Peter  Gibb,  H.C.,  Nov.  18th 
1833 ;  BeU's  Notes  185 
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MoDua.  "note  of  the  ....  Bank"  (1).     Where  the  accused 

was  charged  with  culpable  homicide,  in  so  far  as  by 
the  violence  of  an  assault  he  was  committing  upon  his 
wife,  he  did  "  force  or  cause"  his  wife,  "  when  in  a 
"  state  of  alarm  or  excitement,"  to  compress  or  squeeze 
a  child  in  her  arms,  the  words  "  force  or,"  and  the 
words  "  when  in  a  state  of  alarm  or  excitement,"  were 
struck  out  on  objection,  and  it  was  then  held  that  the 
charge  setting  forth  simply  that  he  did  "  cause"  his 
wife  to  compress  the  child  wad  relevant,  as  implying 
that  she  was  physically  compelled  to  compi^ess  or 
squeeze  the  child  (2).  In  a  charge  of  culpable  homi- 
cide the  following  clause  occurred — "  and  it  moreover 
being  your  duty  in  your  capacity  aforesaid  [in  any 
event],  and  independently  of  any  such  signal,  as  afore- 
said, more  particularly  when  knowing  [or  having  good 
reason  to  knowj,  that  you  were  approaching  a  station," 
&c.  The  words  between  brackets  were  struck  out  (3). 
Where  the  libel  in  a  case  of  obtaining  goods  by  false- 
hood, fraud,  and  wilful  imposition  stated  the  goods  to 
have  been  delivered  "  to  you,  or  your  order,"  the  Court 
held  that  though  this  did  not  amount  to  a  legal  defect, 
it  was  not  advisable  to  depart  from  the  practice  of 
naming  the  individuals  said  to  have  received  the  goods 
for  the  accused  (4). 
Latitude  10  meet  It  is  ncxt  neccssary  to  notice  the  alternative  latitude 
infSmlSonand  allowed  to  covcr  trifling  differences  between  informa- 
''^'-  tion  and  proof.    In  stating  a  sum  of  money  or  the  age 

of  a  person,  after  naming  the  exact  sum  or  number  of 
"  Or  thereby."    ycars,  the  words  '*or  thereby"  may  be  added.      Every 
reasonable  latitude  will  be  allowed  under  these  words, 
but  it  may  depend  on  circumstances  what  shall  be 

1  See  Alex.  Lindsaj  and  Robert      were  deleted,  whereas  only  *'  force 
Struthors,  H.C.,  Not.  19th  1838  ;  2       or'*  were  struck  out). 

Swin.  198.  3  Alex.   Bobertson,   H.C.,   Feb. 

2  Hugh  Mitchell,  H.C.,  Not.  7th      8th  1869 ;  8  Irr.  828. 

1856 ;  2  IrT.  488.     (The  rubric  of  4  Jas.  Wilson,  H.C.,  March  6th 

the  report  is  inaccurate.    It  states      1854 ;  1  IrT.  375. 
that  the  words  "force  or  cause" 
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held    reasonabla     Questions   raxely  arise  as  to  the  ^<^^^^' 

limit  which  these  words  will  reach.  Id  the  only  case 
in  which  they  led  to  discussion  (one  of  indecent  assault 
upon  a  girl),  it  was  held  that  "  twelve  years  of  age,  or 
"  thereby,"  would  cover  the  case  of  a  child  within 
sixteen  days  of  thirteen  years  of  age  (1).  The  prose- 
cutor is  entitled  to  take  a  general  latitude  as  to  cir- 
cumstances which  may  not  be  certain.  Thus,  where 
the  libel  charges  the  use  of  a  weapon  or  instrument 
named,  he  may  add  "or  with  some  other  weapon  (orll^^J^^^*" 
"  instrument)  to  the  prosecutor  unknown"  (2).  Again, 
in  the  case  of  embezzlement  of  money  paid  to  thell^lJSeot^**^ 
accused  in  various  forms,  it  is  relevant  to  state  the 
payments  as  made  in  a  particular  manner  described, 
"  or  by  some  other  mode  or  modes  of  payment,  the 
"  particular  mode  or  modes  being  to  the  prosecutor 
"  unknown  "  (3).  Or  in  a  case  of  mobbing,  the  prose- 
cutor after  libelling  the  common  purpose,  may  add 
*'  or  for  some  other  unlawful  purpose  to  the  prosecutor 
"  unknown"  (4). 

Circumstances  may  make  latitude  permissible  ^^i^l^?^®i}*^g'*^fai 
in  the  ordinary  case  would  not  be  so.  Where,  in  a^»*"~^«- 
charge  of  bigamy,  the  first  marriage  was  set  forth  as 
celebrated  by  a  clergyman  named,  "  or  by  some  other 
"  clergyman  to  the  prosecutor  unknown,"  the  latitude 
was  held  admissible,  the  prosecutor  stating  on  his  re- 
sponsibility that  it  was  essential,  and  the  marriage 
having  taken  place  sixteen  years  before  (5). 

Where  the  prosecutor  takes  a  latitude  by  stating  i»  Jt  »^^ay«  ^^ 

*  ,  ,  necessarj'  to  add 

that  an  act  was  done  "  with  some  other  instrument,'  "topi-osecutor 

'    "unknown?" 


1  Rob.  Philip,  H.C.,  Nov.  2d 
1855 ;  2  Irv.  243  and  28  S.J.  1. 

2  Hume  ii.  194, 195,  and  cases  of 
BobOTtson  :  Davidson  :  and  Pretis 
there,  and  cases  of  Hannay:  and 
Taylor  and  Smith  in  note  1. 

8  John  Christie  and  Jas.  Christie, 
H.C.,  May  31st.  1841 ;  2  Swin.  543, 
note  (New  Indictment).    For  the 


previous  indictment,  which  was  ob- 
jected to,  see  2  Swin.  534. 

4  Geo.  Smith  vnd  others,  Glas- 
gow, May  3d  1848;  Ark.  478.— 
Michael  Hart  and  others,  H.C., 
Nov.  10th  1854 ;  1  Irv.  574  and  27 
S.J.  2. 

6  John  Armstrong,  H.C.,  July 
15th  1844 ;  2  Broun  251. 
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MoDw^^ or  the  like,  it  should  be  stated  to  have  been  "  to  the 

"  prosecutor  unknown"  (1).  But  these  words  need 
not  be  used  in  reference  to  every  incidental  point,  as 
to  which  latitude  is  taken.  Where  a  libel  charging 
child-murder  stated  the  child  to  have  been  tied  up 
"  along  with  a  stone  or  other  substance,  weighing," 
&c.,  without  sajdng  '*  to  the  prosecutor  unknown/*  the 
words,  "  or  other  substance,"  were  struck  out  on  objec- 
tion, but  not  on  the  ground  of  the  absence  of  the 
words  "to  the  prosecutor  unknown"  (2).  And  in 
a  previous  case  a  libel  which  contained  only  the 
words  **  or  some  other  heavy  substance,"  was  sus- 
tained" (3).  Again,  a  libel  which  charged  that  the 
accused  deceived  "  by  means  of  these  or  other  similar 
"  or  false  representations,"  was  successfully  objected  to 
on  another  ground,  but  no  objection  was  stated  on  the 
ground  that  the  words  "  to  the  prosecutor  unknown," 
were  not  used,  nor  was  this  noticed  as  a  defect  by  the 
Court  (4).  It  is  common  in  charging  an  ofiFence 
involving  many  details,  after  describing  what  was 
done,  to  take  a  general  latitude  without  using  the 
words  "  to  the  prosecutor  unknown."  Thus,  in  a  case 
of  complicated  assault,  the  words  "  and  did  otherwise 
"  maltreat  and  abuse  him,"  may  be  added  (5).  In  a 
case  of  riot,  such  expressions  as — "  and  did  otherwise 
"  conduct  yourself  in  a  riotous  and  outrageous  manner," 
are  allowable.  Charges  of  using  improper  practices 
to  children  always  .contain  the  words  "  and  use  other 
"  lewd,  indecent,  and  libidinous  practices  towards  the 
said,"  &c.     Lastly,  in  cases  of  fire-raising  such  expres- 

1  Will.    Flockhart   and    others,  4  Henry  Hardinge  and  Lucinda 

Feb.  leth  18a5  ;  BelFs  Notes  193.—  Edgar  or  Hardinge,  H.C.,  March 

John  and  Jas.  Christie,  H.C.,  March  2d  1863;  4  Irr.  347  and  85  S.J. 

12th  and  May  Slst  1841 ;  2  Swin.  30a    The  word, "or"  between  the 

584,  2  Swin.   543  note,  and  Bell's  words  "  similar  "  and  "  false  "  were 

Notes  197.  stnick  out  to  obviate  the  objection 

3  Mary  Wood,   H.C.,  Nov.  7th  which  was  sustained. 

1856  ;  2  Irr.  497  and  29  S.  J.  5.  5  Geo.  Forbes  and  others,  Perth^ 

8  Thos.  Braid  and  Mary  Braid,  Oct.  11th  1858 ;  3  Irv.  186  and  31 

Jan.  27th  1834 ;  Bell's  Notes  194.  S.J.  37. 
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sions  as,  "  and  by  setting  fire  to  various  other  parts  of  ^Q^^*- 

"  the  said  apartments  occupied  by  you,  and  to  the 
goods  or  other  articles  therein,"  &c.,  are  not  objection- 
able (1).  But  the  prosecutor  may  not  exceed  reason- 
able bounds  in  taking  such  latitude.  Where  two 
persons  were  charged  with  devising  a  firaudulent  plan 
for  certain  specified  purposes,  and  there  was  added  to 
the  charge  the  words  "  and  otherwise  defrauding  the 
"  said,"  &c.,  the  CSourt  ordered  the  clause  to  be  struck 
out  (2). 

The  right  to  take  a  general  latitude  is  not  confined  L»«tndc  in 

^  o  ^  o  narrative  of 

to  the  incidental  circumstances  or  pertinents  of  the  ™o<iw- 

charge,  but  applies  to  the  whole  narrative.     In  a  case 

of  child  murder,  after  describing  the  mode,  there  may 

be  added,  "  or  did  otherwise  maltreat  and  abuse  your 

•'  said  child  in  some  other  manner,  and  by  some  other 

"  means,  to  the  prosecutor  unknown."     Or  in  a  case 

of  house-breaking,  "  having  thus,  or  in  some   other 

"  manner,   to   the   prosecutor  unknown,   forcibly  ob- 

"  tained  entrance,"  &c.  (3).     But  care  must  be  taken,  words  of  latitude 

'  ^    /  ^  »  muat  not  constl- 

both  as  to  the  words  themselves,  and  as  to  their  posi-  tuteanindepend- 

'  ^  ent  narratlTe. 

tion  in  the  libeL  If  they  are  so  expressed  as  to  form 
an  independent  charge,  they  will  be  held  irrelevant. 
Where  a  clause  of  this  sort  was  detached  from  the  rest 


1  Harris  Bosenberg  and  Alithia 
Bamett  or  Rosenberg,  Aberdeen, 
April  16th  1842  ;  1  Broun  266  and 
BeU's  Notes  194. 

3  Reuben  Brooks  and  Frederick 
W.  Thomas,  Glasgow,  Dec.  3l8t 
1861 ;  4  Irv.  132. 

8  Hume  ii.  192,  193,  and  case  of 
Stewart  and  others  there,  and  case 
of  M^Mahon  in  note  a — ii.  195,  case 
of  Gilchrist  in  note  1. — Alison  ii. 
302  to  305.— The  following  selec- 
tions from  a  multitude  of  others  in 
the  reports,  may  serve  as  illustra- 
tions of  this  rule  : —  Thos.  Braid 
and  Mary  Braid  or  Morrison,  H.C., 
Jan.  27th  1834 ;  6  S.  J.  220.— Rob. 
Reid,  H.C.,  June   22d   1835 ;   13 


Shaw's  Session  Cases  1179  and  Bell's 
Notes  194.— Hob.  Hall,  Glasgow, 
Jan.  5th  1837 ;  1  Swin.  420  and 
Bell's  Notes  194.— Elizabeth  Brown, 
March  16th  1837;  BeU's  Notes  194. 
—Thos.  P.  M'Gregor  and  Geo. 
Inglis,  H.C.,  March  16th  1846; 
Ark.  49.— Will.  Clark  and  Janet 
Gray  or  Thompson,  Aberdeen, 
Sept.  20th  1849;  J.  Shaw  267.— 
Ann  M*Que,  H.C.,  March  12th 
1860  ;  3  Inr.  578.— AJezandrina  or 
Lexy  Clark  and  Jane  M'Eay,  In- 
yemess,  Sept.  25th  1861  ;  4  Inr.  91. 
— Alex.  Glennie,  H.C.,  June  27th 
1864;  4  Inr.  536.— Anne  Tinman, 
H.C  ,  March  2d  1878;  2  Couper  503. 
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^['^ of  the  narrative  by  a  separate  avennent  of  time  and 

place — "  or  you  did  then  and  there  inflict  some  mortal 
"  injury  upon  your  said  child  in  some  manner  and  by 
"  some  means  to  the  prosecutor  unknown/'  the  Court 
held  it  irrelevant  The  clause  was  doubly  objection- 
able. The  '*  then  and  there "  separated  it  off,  and 
made  it  a  substantive  and  independent  charge,  and  the 
absence  of  any  such  words  as  "  otherwise  '*  or 
"  other"  precluded  the  idea  of  the  clause  being 
intended  merely  to  cover  some  other  violence  of  the 
same   sort   as   that   previously  described   (I).     This 

?b*?1f  i?JSntto^*'*®'  objection  illustrates  another  rule,  which  is,  that 

imiur  "^*  *^®  clause  must  be  so  worded  as  to  imply  only  a  simi- 
lar mode  to  the  one  specially  described.  Thus,  in  a 
case  of  falsehood,  fraud,  and  wilful  imposition,  where 
the  prosecutor  used  the  words  "by  these  or  other 
"  similar  [or]  false  representations,"  the  disjunctive 
'*  or"  in  brackets  was  struck  out,  as  in  its .  position  as 
a  disjunctive  from  "  similar,"  it  pointed  to  disairailar 

ciauscof  latitude  representations  (2).     Again,  the   words  by  which   a 

must  be  con-  ,1.1.1,.,. 

necti^d  with       greneral  latitude  is  taken  must  be  m  their  proper  posi- 

speciflc  clauM.      o  ▼#•     1  -l  •  1  r     r        r 

tion.  If  they  are  thrust  m  anjnvhere  else,  so  as  to 
be  separate  from  and  not  merely  an  addendum  to  the 
detail  of  the  manner  of  the  act,  they  will  be  held 
irrelevant.  In  a  case  of  murder,  after  the  description 
of  the  modus  had  been  concluded,  and  the  prosecutor 
had  made  his  averment  that  the  deceased  died  in  con- 
sequence, it  was  held  not  competent  to  bring  in  a 
general  statement,  thus  : — "  and  was  thus  [or  in  some 
"  other  way,  and  by  some  other  means  to  the  prose- 
"  cutor  unknown]  murdered  by  you."  The  words  in 
brackets,  so  placed,  are  not  a  mere  amplification  of  the 
mode  described,  but  are  put  in  opposition  to  the  word 


1  Ann  M'Que,  H.O.,  Feb.  20th       Edgar  or  Hardinge,  H.C.,  March 
1860  ;  3  Inr.  552  and  82  S.  J.  478.         2d  1863 ;  4  Irv.  347  and  35  S.  J. 

2  Henry  Hardinge  and  Lucinda       303. 
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f  Atw ,"  *  and    are   therefore   a    new    and    irrelevant  modus. 

averment  (1). 

It  is  not  competent  to  take  any  such  latitude  as  that  Latitade  not 
spoken  of,  where  the  essence  of  an  offence  consists  in  its  where  exact 
having  been  done  m  a  particular  manner,  and  where,  11  it  of  charge, 
were  done  in  any  *'  other"  manner,  it  would  cease  to 
be  the  offence  charged.     This   is   especially  true  of 
statutory  offences,  where  the  offence  must  be  proved 
as  described  in  the  statute.     Thus  it  is  incompetent 
to  add  to  a  statutory  charge  the  words  "  or  in  some 
"  other  way,  and  by  some  other  means  to  the  prosecu- 
"  tor  unknown  "  (2). 

It  will  not  be  possible,  consistently  with  the  limits  Modns  in  pirti- 

tt    t  m  m  1         .  cular  offBncefli 

of  this  work,  in  treating  of  the  modus  in  the  case  of 
particular  crimes,  to  notice  every  offence.  It  is  hoped 
that  the  selection  made  will  meet  the  requirements  of 
ordinary  practice,  and  that  the  forms  given  may  be 
found  useful  by  analogy  in  the  case  of  crimes  not 
specially  noticed. 

Theft. — ^In  the  ordinary  case  it  is  sufficient  to'^^ ormarj 
state — 

I.  That  the  accused  "did  wickedly  ^nd  feloniously 
"  steal  and  theftuously  away  take," 

II.  certain  property  described,  being- 
Ill.  (*'  the  property  "  or)  "  in  the  lawful  possession 
"  of"  a  certain  person  described. 

In  cases  of  child-stealing  "  away  carry "  is  substi-  cwid-«teaiing. 
tuted  for  "  away  take,"  and  "  in  the  care  and  lawful 
"  custody  of,"  for  the  words,  "  the  property  in  the  law- 
"  ful  possession." 

First,  the  tahing  away.      It  is  usual  where  thej^®y^« 
place  of  a  theft  has  been  described  at  large  as  a  street, 
or  a  road,  to  add  to  the  statement  of  the  "  taking 
"  away,"  such   words  as   "  from  the  person  of  John 

1  Mary  Wood,  H.C.,  Not.  7th      8  Irv.  552  and  82  S.  J.  478. 
1856 ;  2  Irv.  497  and  29  S.  J.  5.—  2  Will.  Newman,  H.a,  July  14th 

Ann  M'Que,  H.C.,  Feb.  20th  1860 ;      1856 ;  2  Inr.  489. 
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"  Brown,"  &c.,  or  "  from  a  cart  then  standing  there/* 
But  such  a  statement  is  not  essential  (1).  Although 
an  indictment  which  charges  theft  in  the  general 
manner  stated  above,  is  relevant  to  infer  that  crime, 
there  are  cases  in  which,  according  to  practice,  the 
prosecutor  must  give  further  details  in  order  to  entitle 
him  to  a  conviction.  Thus,  where  a  thefb  is  com- 
mitted of  an  article  which  originally  came  lawfully  into 
the  custody  of  the  thief  (as  in  the  case  of  an  overpay- 
ment, or  of  post  letters,  or  things  hired  or  delivered 
for  a  specific  purpose),  the  libel  should  state  the  cir- 
cumstances ;  e.g.,  "  the  said  James  Laurie  having  de- 
"  livered  to  the  said  Robert  Michie  a  bank  or  banker's 
note  for  £20  sterling,  in  order  that  he  might  get  the 
same  changed,  and  return  with  and  deb'ver  the  change 
"  thereof  to  the  said  James  Laurie,  the  said  Robert 
"  Michie  did,"  &c.  (2).  In  one  case,  where  the  libel 
charged  that  the  accused  received  a  £5  note  from 
A-  B.  "for  the  purpose  of  being  changed,  and  the 
"  change  returned  to  the  said  "  A.  B.,  and  then  added 
only  that  the  accused  stole  the  note,  the  charge  was 
found  irrelevant,  there  being  no  averment  that  the 
accused  had  failed  to  return  the  change,  and  there 
being  thus  no  certainty  as  to  how  the  lawful  custody 
of  the  note  merged  into  an  illegal  appropriation  (3). 
Where  an  article  is  lent  for  a  time  and  stolen  by  the 
borrower,  it  is  not  enough  to  aver  that  it  was  lent  for 
a  short  time  and  that  the  accused  failed  to  return  it, 
and  stole  it,  without  an  averment  of  its  being  lent 


a 


it 


1  Margaret  Smith  or  Spalding, 
Aberdeen,  April  26th  1854 ;  1  Irr. 

4es. 

2  Rob.  Michie,  H.C,  Jan.  28th 
1889 ;  2  Swin.  319.— See  also  Thos. 
Paterson,  H.O.,  July  22d  1840  ;  2 
Swin.  521  (Indictment). 

8  Margaret  Milk,  H.C.,  July 
10th  1865 ;  5  Inr.  196.— The  dig- 
tinctiou  between  this  case  and  that 


of  Michie  waa,  that  from  the  terms 
of  the  libel  in  Michie's  case,  the 
aocuaed  was  only  a  hand  to  conyey 
the  note  to  some  other  person  to  be 
changed,  whereas  the  expressions 
in  Mills'  case  indicated  rather  that 
the  accused  was  herself  to  give 
change  for  the  note,  which  there- 
fore was  her  property,  unless  she 
failed  to  give  change  for  it. 
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for  a  specified  purpose,  or  for  a  fixed  time  named,  or,  ^oppa 
that  an  act  was  done  with  it  implying  theft,  as,  e,g.y 
that  the  accused  pawned  it  (1).  Where  possession  of 
an  article  is  obtained  by  fraud  and  then  stolen,  the 
statement  of  the  fraud  used  must  be  specific  (2). 
Again,  in  the  case  of  theft  of  an  article  found  andFonndtrticie. 
appropriated,  a  special  statement  is  necessary  (3) ; 
e.g.,  where  the  owner  is  known  to  the  finder,  there 
must  be  a  statement  of  the  circumstances  so  far  as 
known,  and  that  the  accused  found  the  articles,  and 
did  appropriate  the  same  to  his  own  uses  and  purposes, 
he  well  knowing  the  same  to  be  the  property  of  the 
"said  John  Buchanan,  and  did  wickedly  and  felo- 
"niously  steal  and  thefbuously  away  take  the  said 
"articles,"  &c.  (4).     It  is  not  a  sufiicient  alternative  Not  mffldent  to 

state  accused 

after   charging   that   the   accused    appropriated    the  knew  what  he 

articles  and  thus  stole  them,  well  knowing  them  to  be 

the  property  of  a  certain  person,  to  add,  "or  at  all  events 

"  that  the  same  were  not  the  property  of  you  "  (the 

accused)  (5).    But  it  is  not  necessary  that  there  should  Ayermcnt  owner 

^  *^  known  not 

be  a  direct  averment  of  knowledge  of  ownership,  if  ji^ysnece. 

the  facts  set  forth  plainly  import  that  there  could  not 

be  any  doubt  upon  the  matter.      In  a  case  of  theffc 

of  letters  from  a  post-bag,  said  to  have  been  found  on 

the  road  by  the  accused,  the  addresses  of  some  of  the 

letters  being  set  forth  in  the  libel,  and  the  addresses 

of  the  others  being  described  as  unknown  to  the  prose- 


(( 


tt 


1  William  Bodger,  H.C^  June 
8th  1868  ;  1  Couper  76  and  40  a  J. 
522  and  5  S.  L.  R.  690. 

2  Moiig^aret  Sharp,  Glasgow, 
April  25th  1874 ;  2  Couper  543— 
Alex.  Boyd,  Glasgow,  April  25th 
1874;  2  Couper  541. 

8  Angus  M^Kinnon,  H.C.,  May 
25th  1863 ;  4  Irr.  398  and  85  S.  J. 
512.— Geo.  Douglas,  H.C.,  Jan.  28d 
1865 ;  5  Irv.  53  and  37  S.  J.  854. 
But  see  John  M'Connell,  Ayr, 
April  5th  1867 ;  7  S.  L.  R.  474, 
where  a  charge  of  theft  was  held 


well  made  without  any  specification 
beyond  a  statement  of  the  theft, 
alUiough  the  facts  were  that  the 
accused  had  121  sheep  delivered  to 
him  by  mistake  for  117}  and  appro- 
priated the  4.  It  is  difficult  to  see 
how  this  case  can  be  distinguished 
from  that  of  Douglas. 

4  John  Staiith,  H.a,  March  12th 
1838;  2  Swin.  28. —Jane  Pye, 
Perth,  Oct.  8d  1838  ;  2  Swin.  187. 

5  Ang^  M'Einnon,  H.C.,  May 
25th  1863;  4  Irv.  898  and  35  S.  J. 
512. 
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Moi>p». cutor,  the  objection  was  repelled  that  the  indictment 

did  not  state  the  accused  to  have  known  whose  pro* 

Fonnwhmfcrae  perty  thcv  Were   (1).     Further,  where  it  cannot  be 

alleged  that  the  accused  knew  who  was  the  true  owner 

of  an  article  found  by  him,  a  libel  for  thefb  may  still 

be  relevantly  framed,  if  such  acts  be  specified  a^  to 

indicate  felonious  appropriation  ;  e.g.,  that  he  offered 

the  article  for  sale  or  pledge,  and  asserted  that  it  was 

2jj3r^*«******his  own  (2).    Lastly,  it  is  only  necessary  to  charge  the 

?*'iflSSr^      facts  specially  where  the  case  is  truly  one  in  which  the 

neoeMiy.         property  came  lawfully  into  the  accused's  possession 

at  first.     Where  a  libel  charged  the  accused  with 

stealing  a  watch  from  a  person  in  a  stair  or  entry,  or 

stealing  it  in  the  stair  or  entry,  it  "  having  dropped  from 

"his  person  or  been  otherwise  left  there,"  the  alternative 

being  held  to  be  referable  to  the  same  time  as  the  charge 

of  stealing  from  the  person,  and  to  mean  merely  that 

the  watch  had  fallen  down  and  was  picked  up  on  the 

spot,  the  charge  was  held  relevantly  laid,  though  the 

mode  of  expression  was  declared  to  be  rather  loose  (3). 

Penon  art  rad        The  Same  principle  which  makes  it  necessary  to  set 

by  another  who  forth  a  narrative  af^ainst  the  actor  in  a  charge  of  theft 

has  lawful  cua-  ^°  ° 

tody.  where  the  property  came  at  first  innocently  into  his 

custody,  applies  to  a  charge  against  an  accomplice. 
Although  ordinarily,  the  charge  of  art  and  part  is  suffi- 
cient to  meet  the  case  of  those  abetting,  something 
more  is  requisite  in  a  case  of  custody  originally  inno- 
cent, than  to  charge  that  the  custodier  and  another 
person  stole  the  property.  Where  a  charge  against 
two  persons  set  forth  that  one  of  them  received  money 
from  his  employer  to  carry  to  the  bank,  and  then 
without  having  previously  mentioned  the  other  accused 

1  Thos.  Soott,  H.O.,  Not.  11th  preaent  day  the  libel  would  pro- 
1858 ;  1  IiT.  805.  bably  not  have  contained  a  aeparate 

2  Pet.  Connelly,  Glasgow,  Sept.  alternatiye,  but  the  firat  charge 
20th  1864  (Indictment,  Ady.  Lib.  would  have  contained  aome  auch 
ColL).  statement  as  that  the  accused  stole 

8  Mary  Raid  and  others,  H.C.,  '^from  or  from  near  the  person," 
lIarchSdl856;2LT.893.— Atthe      ko. 


^^wm.        L       1      w    .itimw     <    LJ^         'wr^zr^^^         |    |_        _        ^ 
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at  all,  proceeded  to  say,  "  you,  the  said  A.  B.  and  C.  modot^ 

"  D.,  did,  both  and  each,  or  one  or  other  of  you" — ^at 
a  certain  time  and  place — "  instead  of  paying  in  the 
said  money  or  any  part  thereof,  wickedly  and  feloni- 
ously steal,"  &c.,  the  charge  was  held  irrelevant  as 
against  C.  D.  (1).  To  make  such  a  charge  against  the 
accomplice  relevant,  it  would  be  necessary  to  charge  a 
previous  concert  between  him  and  the  custodier,  or  to 
make  some  similar  averment,  implying  a  direct  know- 
ledge and  participation.  In  the  case  of  wild  animals.  Theft  of  wUd 
some  circumstances  ought  to  be  set  forth  indicating*^ 
how  the  animals  have  become  property,  and  capable  of 
being  stolen.  Accordingly,  where  the  accused  was 
charged  with  stealing  fish  from  nets,  a  detail  was  given 
of  the  shooting  of  thd  nets,  and  it  was  stated  that  "  a 
large  quantity  of  herrings  having  then  and  there 
been  taken  in  the  said  nets,  and  being  thus  within 
the  power  and  control"  of  certain  persons,  the 
accused  cut  the  nets,  and  stole  herrings  fr^m  them  (2). 
In  another  case  a  conviction  was  quashed  where  a 
pheasant  was  taken  on  a  road,  it  having  been  averred 
only  that  it  was  dead  or  wholly  disabled  by  a  shot, 
and  that  it  was  the  property  or  in  the  lawful  posses- 
sion of  A.  B.,  without  any  averment  of  how  it  became 
property  (3). 

It  does  not  make  a  charge  of  theft  irrelevant,  orwordBimpiyinfc 
make  facts  otherwise  relevant  to  infer  theft  amount  make  theft 
only  to  breach  of  trust,  that  the  narrative  states  the 
accused  to  have  been  *'  eTvtrvMed  with "  the  articles 
stolen.  Where  a  teller  of  a  bank  was  said  to  have 
been  "  in  that  capacity " — "  entrusted  with  large 
"  sums" — it  was  held  that  the  known  duties  of  a  teller 
made  such  a  statement  consistent  with  a  charge  of 


1  Dan.  A.  Murray  and  Rob.  Tait,  Notes  26. 

H.C.,  No?.  3(Hh  1829  ;  Shaw  225.  8  WQaon  v.  Dykes,  H.C.,  Feb. 

2  John  Huie,  Inveraray,  Sept.  2nd  1872 ;  2  Couper  183  and  H 
10th  1842 ;  1  Broun  888  and  Bell's  S.  J.  261  and  9  S.  L.  R.  271. 
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^<^p°"- theft  (1),     Where  a  statute  enacts  that  a  certain  act 

shall  be  deemed  theft^  it  is  sufficient  to  charge  the 
doing  of  the  act  in  the  terms  of  the  Statute.  Thus, 
it  being  declared  by  a  statute  that  any  one  who  ''  shall 
wilfully  and  knowingly  take  and  carry  away  any 
oysters,"  &c.,  "  shall  be  deemed  guilty  of  theft,"  it  is 
not  necessary  to  use  the  word  "  steal"  or  the  like,  a  re- 
petition of  the  statutory  expressions  being  sufficient  (2). 

continiifld  theft.  Where  a  theft  is  committed  near  the  border  of 
Scotland,  or  the  line  which  divides  one  Circuit  or 
County  from  another,  so  that  it  may  be  difficult  to  fix 
whether  the  crime  was  first  committed  in  the  one  place 
or  the  other,  it  is  competent  to  insert  in  the  charge  a 
statement  such  as  this  : — "  The  said  theft,  if  originally 
"  committed  in  that  portion  of  the  said  field  or  park 
"  which  is  situated  in  Ayrshire,  being  forthwith  con- 
"  tinned  within  the  shire  of  Renfrew,  by  you,  the  said 
"  James  Stevenson,  conveying  the  said  cow  to  Neil- 
"  ston,  in  the  parish  of  Neilston  aforesaid  "  (3). 

stolen  goods  Socoud,  Description  of  Property. — Stolen  goods  or 

^  money  must  be  described  (4).     But  a  minute  descrip- 

tion is  not  required  (5) — "a  gold  or  other  metal 
"  watch,"  "  a  cheese,"  "  a  bank  or  banker's  note  for 
"  five  pounds,"  "  a  ring,"  "  a  horse,"  or  "  a  dog,"  consti- 

Kindofmonej    tuto  a  Sufficient  description  (6).     But  a  libel  charging 

1  Rob.  Smith  and  Jas.  Wishart,  tained.  Will.  Garrett  and  Thos. 
H.C.,  May  18th  1842 ;  "l  Broun  842  Edgar,  H.C.,  June  4th  1866  ;  5  Irr. 
and  Bell's  Notes  18.  259  and  88  S.  J.  411  and  2  S.  L.  R 

2  Rob.  Thomson  and  Greo.  Mac-  55. 

kensie,  H.C.,  Dec.   26th  1842 ;  1  8  Jas.  Stevenson,  Glasgow,  Dec. 

Broun  475  (Indictment).     It  may  27th  1858 ;  1  Irv.  841. 

not  be  incompetent  in  such  a  case,  4  John  Graham,  H.C.,  March  Ist 

where  the  statute  declares  that  an  1880  ;   Bell's  Notes  204— Thos.  B. 

offender  shall  be  deemed  guilty  of  Harper,    Jan.    8th    1840 ;     Bell's 

'*  theft "  to  use  the  ordinary  words  Notes  205. 

'*  wickedly  and  feloniously  steal,"  6  Daniel  Fraser,  H.C.,  June  8d 

&c.,  which  are  applicable  to  a  com-  1850 ;  J.  Shaw  865. 

mon  law  chaiige,  the  statute  apply-  6    Margaret    Montague,    H.C., 

ing  the  common  law,  as  it  were,  to  May  28th  1855  ;   2  Irv.  165  and  27 

the  offence  created  by  it.     An  in-  S.  J.  408 — Geo.  Olarkson  and  Peter 

dictment  for  oyster  stealing  con-  Macdonald,  May  8th  1829 ;  Bell's 

taining  guoh  words  has  been  sua-  Notes  276. 
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theft  of  "  various  large  sums  of  money,  amounting  in  ^o^^^ 

"  all  to  £10,716,  68.  8d,  or  thereby,"  was  held  irrele- 
vant, there  being  no  statement  of  the  sorts  of  money, 
or  that  these  were  unknown  (1).  A  specimen  of  the 
kind  of  description  held  sufficient  is  given  by  a  later 
case — "£1053,  10s.  sterling  money,  or  thereby,  in 
''  bank  or  banker's  notes  and  silver  or  other  coin,  the 
"  particular  amount  and  description  of  not^s  and  coin 
"  being  to  the  prosecutor  unknown  "  (2). 

Trifling  inaccuracies  of  description   will   be  disre- Trifling  ewow 
garded.        The  objection  that  a  plaid  was  described^ 
as  "  a  black  and  white  "  checked  plaid,  whereas  it  was 
blue  and  white,  was  repelled,  such  a  plaid  being  in 
common  parlance  ''  black  and  white  check,"  the  blue 
being  very  dark  (3). 

Third,  the  Owner  or  Posseaaor,- —The  person  in  Proprietor  need 
whose  possession  the  goods  were,  must  be  specified  (4) 
or  it  must  be  stated  that  the  owner  or  possessor  is 
unknown.  But  the  true  proprietor  need  not  be 
named,  provided  the  person  in  whose  possession  the 
goods  were  is  specified,  even  though  that  possession 
was  not  a  lawful  one  (5).  But  the  circumstances  of 
such  a  case   as  this  last  may  make  it  necessary  to 


1  Rob.  Smith  and  Jas.  Wishart, 
H.C.,  March  2d<l  1842;  1  Broun 
184  and  BeU's  Notes  204. 

2  Rob.  Potter,  GlaagoT^,  May  2d 
1844 ;  2  Broun  151.— It  is  right  to 
call  attention  to  the  case  of  Ebe- 
nezer  Beattie,  Dumfries,  April  25th 
1850  ;  J.  Shaw  356,  where  a  charge 
of  theft  and  embezzlement  was 
found  relevant,  though  in  the 
chaige  of  theft,  the  only  descrip- 
tion given  was  "  £8,  18b.  sterling." 
Lord  Ivory's  MS.  Notes  bear  that 
the  relevancy  was  objected  to,  but 
not  on  this  ground.  The  report  by 
Mr  J.  Shaw  does  not  mention  that 
any  objection  was  taken.  The  date 
is  also  given  incorrectly  in  the 
Report,  28th  April  should  be  25th 


April.  Lord  Ivory's  MSS.-This 
Circuit  case  can  hardly  be  relied  on 
as  an  authority  in  support  of  the 
loose  mode  of  libelling  which  was 
checked  by  the  High  Court  in 
Smith  and  Wishart,  ntpro. 

8  Kelly  or  Henry  v.  Young, 
H.C.,  July  21st  1846 ;  Ark.  105. 

4  John  Balfour  and  others,  H.C., 
June  27th  1842 ;  1  Broun  872  and 
Bell's  Notes  202  (a  stouthrief  case). 
See  also  Andrew  Campbell,  Ayr, 
April  20th  1825 ;  Shaw  140. 

6  Elizabeth  Begga  or  Tonner, 
Gla9gow,  Dec.  22d  1846 ;  Ark.  215 
—  See  also  Samuel  Wood  and 
Angus  Marshall,  Jedburgh,  Oct* 
6th  1862 ;  BeU's  Notes  23. 
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MODC& 


Theft  where 
owner  mnrdered. 


Robbery. 


ParUcuIan  of 
uaaolt  umuUy 
giren. 


state  the  charge  with  great  care.  An  indictment 
which  set  forth  that  a  little  girl  found  an  article  and 
carried  it  to  her  parents,  and  that  they  stole  it,  being 
the  property  or  in  the  lawful  possession  of  a  party 
named,  ''  or  in  the  possession"  of  the  girl  herself,  was 
held  ambiguous,  as  it  depended  on  the  nature  of  the 
possession  by  the  child,  whether  there  was  theft  or 
not  If  the  child's  possession  was  an  UTilawful  pos- 
session, and  the  act  of  the  parents  was  only  retaining 
what  she  had  stolen,  their  offence  would  not  have  been 
theft  but  reset  (1). 

Facility  is  given  by  statute  for  describing  property 
of  articles  in  charge  of  the  post  office  (2),  and  of 
oysters  and  mussels  (3). 

Where  a  theft  is  committed  simultaneously  with  the 
murder  of  the  owner  of  the  property,  it  is  not  unusual 
to  allege  the  articles  taken  to  have  been  the  pro- 
perty of  the  deceased^  or  of  his  "heirs  and  execu- 
"  tors"  (4). 

Bobbery — A  charge  of  robbery  sets  forth — 
I.  That  the  accused  did  attack  and  assault  a  per- 
son described ;  and — 

II.  Did,  by  force  and  violence,  take  from  his  person 
or  custody,  and  did  rob  him  of — 

III.   Certain  property  described.* 

Usually  the  particulars  of  the  assault  are  given,  such 
as  that  the  accused  did  throw  him  to  the  ground,  and 
did  strike  him,  &c.,  &c.,  but  the  statement  above  given 
is  a  sufficient  charge  (5). 


1  BlaokioB  v.  Gktir,  H.C^  June  §§  51,  52. 

14th  1859;  8  Irv.  435  and  31  S.  J.  4  Jas.  Blair,  June 7th  1890;  BeU's 

528.  Notes  44. 

2  Act  S  and  4  Vict  o.  96  §  66.  6  Jas.  M'Mulkin,  H.a,  Maroh23d 
8  Act   81    and  82   Vict   c   45  1858 ;  3  Lr.  62. 

*  The  roles  as  to  the  description  of  property  taken  by  robbery  are  the 
same  as  those  applicable  to  theft     Vide  858. 
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Stouthkief. — ^A  charge  of  stouthrief  sets  forth —    Mopua. 

I.  That  the  accused  did  certain  acts  of  violence  stouthrfet 
described  towards  individuals^ 

11.  And  did  then  and  there,  wickedly,  masterfully, 
and  feloniously  steal  and  carry  off  certain  property 
described,* 

III.  Being  (the  property,  or)  in  the  lawful  posses- 
sion of . 

The  violence  set  forth  must  be  applied  not  only  to 
property  but  to  persons.    But  it  has  been  held,  though  violence  miMt  be 
with  hesitation,  that  a  particular  charge  against  a  mob Mobacttag to 
of  masterfully  carrying  off  property,  combined  with J^7«rryingoir 
a  statement  that  the  whole  acts  of  the  mob  were  to^™^"*^' 
the  terror  and  injury  of  the  lieges,  was  a  relevant 
charge  of  stouthrief,  although  there  was  no  direct  con- 
nection of  the  carrying  off  of  the  property  with  any 
injury  to  individuals  (1).    Where  the  property  was  not 
said  to  be  "masterfully"  taken,  but  only  "  wickedly, w*iit of expr**- 

**i»i»        t  iin.  itfi         1  #•.         1     .•'prion  Indicating 

"  feloniously,  and  thefbuously,   the  charge  of  stouthnei  force  fatal. 

was  departed  from  (2).    The  word  "  thefbuously"  need 

not  be  used,  provided  it  be  averred  that  the  property  "Thefinonsiy" 

*  .  r     r       *f  not  indlepena- 

was  "  masterfully"  carried  off  (3).  •we. 

PiKACY. — It  is  difficult  to  give  precise  rules  for  piracy, 
the  structure  of  a  charge  of  piracy.  But  there  are 
two  classes  of  cases,  one  where  those  on  board  a  ship 
seize  her,  and  the  other  where  pirates  use  a  ship  for 
the  purpose  of  committing  depredations.  In  the  first 
case  the  requisites  seem  to  be — 

L  A  narrative  setting  forth  the  name  of  the  ship. 

Vessel  seised  by 

the  port  from  which  it  sailed,  the  time  of  its  sailing,  those  on  board, 
its  owners,  master,  and  all  similar  particulars  so  far  as 

1  Martin   Handley  and   others,      Stirling,  April  25th  1844 ;  2  Broun 
OlAsgow;  Dec.  SOth  1842 ;  1  Broun      145. 

508  and  Bell's  Notes  202.  8  Andrew  Kennedy   and  John 

2  Thos.    M'Gayin    and    others,       Ifiaodougol,  H.C.,  May  19th  1851 ; 

Lord  Justice  Clerk  Hope's  MSS. 


*  The  rules  as  to  the  description  of  property  taken  by  stouthrief  are  thA 
same  as  those  applicable  to  theft.     Vide  S58. 
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^o^^»' known;  and,  that  while  the  ship  was  on  its  voyage 

from  that  port  to  another  port  named,  the  accused 
did— 

II.  Wickedly  and  feloniously  do  certain  acts  de- 
scribed (such  as  binding  the  master,  mate,  &c.,  or 
setting  them  adrift  in  a  boat,  &c.,  &c.,  as  the  case  may 
be),  and  did  seize  and  take  masterful  possession  of  the 
vessel,  and  appropriate  it  to  their  own  uses  and  pur- 
poses, &c.,  &c. 

pfraticid  rewei  Where  the  offence  consists  in  a  piratical  vessel  at- 
tacking  and  plundering  other  vessels,  or  the  like,  the 
requisites  seem  to  be- 


I.  A  narrative  as  in  the  previous  case,  and  an  aver- 
ment that  the  accused  being  in  a  certain  other  vessel 
described,  did — 

II.  Do  certain  acts  described  (such  as  hailing  and 
bringing  to  the  vessel,  or  bringing  her  to  or  disabling 
her  by  firing,  or  as  the  case  may  be),  following  this 
up  by  a  statement  of  the  depredations  actually  com- 
mitted. 

considflnAie  It  ig  obvious  that  very  considerable  latitude  may 

latitude  permls-  ... 

•ibie.  reasonably  be  taken  in  describing  the  vessel,  &c.,  as 

well  as  the  plunder  taken,  and  other  particulars,  as 
though  there  may  be  abundant  evidence  of  piracy,  the 
very  acts  done  may  have  made  the  evidence  as  to 
minor  details  extremely  scanty  (1). 

Wrecking.  WRECKING. — A   charge    of  wrecking   would   pro- 

bably, in  the  present  state  of  the  law,  be  made  one  of 
theft.     The  requisites  at  common  law  seem  to  be — 

I.  A  narrative  of  the  wreck,  giving  as  far  as  pos- 
sible particulars  as  to  the  port  to  which  the  ship 
belonged,  and  the  owners.  &c. 

II.  That  the  accused  did  wickedly,  &c.,  take  and 
carry  away  from  the  said  wreck, 

III.  Certain  property  described  (in  a  similar  manner 
to  a  case  of  theft). 

1  Hume,  4S3,  4S4. 
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Where  the  charge  is  under  the  Merchant  Shipping  modtts. 

Statute  (1),  the  requisites  seem  to  be —  ^tatorj 

I.  A  narrative  of  the  vessel  having  been  stranded 
(or  being  derelict  or  being  otherwise  in  distress),  at  a 
certain  place  described  (being  "  on  or  near  the  shore 
"  of  the  sea,"  or  any  tidal  water  within  the  United 
Kingdom),  and — 

II.  That  the  accused  did  take  to  a  certain  foreign 
place  described,  the  vessel  (or  wreck,  or  certain  articles 
belonging  thereto,  as  the  case  may  be),  and — 

III.  Did  sell  the  same  in  some  manner  and  to  some 
person,  described  as  fiiUy  as  can  be  done  in  the  circum- 
stances of  the  case. 

Beset. — ^A  charge  of  reset  states —  Reset 

I.  That  certain  property  was  stolen  (or  taken  by 
robbery  or  stouthrief),  at  a  certain  time  and  place,  by  a 
certain  person,  or  by  some  person  or  persons  unknown ; 
and — 

II.  That  the  accused  did  "reset  and  receive  the 
"  same,  well  knowing  the  same  to  have  been  stolen"  (2). 

It  is  essential  that  there  be  a  substantive  averment  statement  of 
of  the  theft,  the  statement  that  the  accused  knew  the 
goods  to  be  stolen  not  being  enough.  Any  diflference 
in  the  description  of  the  resetted  articles  from  those 
described  as  stolen  constitutes  a  good  objection  to  the 
libel  (4). 

In  early  times  it  was  common  to  charge  the  reset 
of  property  taken  by  robbery  as  reset  of  theft  But 
in  later  practice  reset  of  property  taken  by  robbery  has 
been  frequently  found  relevant  (5).  And  doubts  have 
been  expressed  whether  reset  of  theft  could  be  sus- 
tained, the  only  crime  previously  libelled  being  rob- 

1  Act  17  and  18  Vict.  c.  104,  §  479.  4  W.  White  and  others,  Glasgow, 

2  Wfll.  Dyer,  Qlaagow,  Sept,  21st      Sept.  26th  1828 ;  Shaw  106. 

1821 ;  Shaw  56.  5  Isabella   Cowan    and    othersi, 

8  Donaldson  v.    Buchan,    H.C.,  H.C.,  March  10th  1845  ;  2  Broun 

Not.  18th  1861 ;  4  Irv.  109  and  34  898. 
B.J.  81. 
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^o^va^  bery   (1).     In   a   later   case,    where   the   prosecutor 

had  libelled  robbery  and  reset  of  robbery,  it  was  laid 
down  that  he  could  equally  competently  have  libelled 
robbeiy  and  reset  of  theft  (2).  In  a  later  case  still, 
in  which  reset  of  theft  and  reset  of  robbery  were 
stated  alternatively  in  reference  to  one  act  of  robbery, 
the  charge  of  reset  of  theft  was  withdrawn  in  deference 
to  doubts  expressed  by  the  Court  (3).  The  matter  is 
thus  left  in  an  unsatisfactory  state,  caused  entirely  by 
the  absolute  distinction  drawn  between  theft  and  rob- 
bery. If  the  crimes  are  totally  distinct,  it  does  seem 
illogical  to  charge  reset  of  the  one  crime  as  applied  to 
articles  taken  in  the  mode  which  the  law  holds  to  con- 
stitute the  other.  On  the  other  hand,  it  seems  absurd 
to  bind  the  prosecutor,  in  a  case  of  robbeiy,  to  prove 
that  the  resetter  knew  that  the  articles  resetted  were 
taken  by  violence,  which  is  indispensable,  if  the  rule 
be  established  that  receiving  goods  taken  by  robbery 
must  be  charged  as  reset  of  property  taken  by  robbery 
(4).  In  the  ordinary  case  the  resetter  knows  only 
that  what  he  receives  has  been  dishonestly  come  by. 
And  even  supposing  that  he  do  know  whether  the 
taking  has  been  stealthy  or  violent,  it  would,  in  most 
cases,  be  impossible  for  the  prosecutor  to  prove  his 
knowledge.  Besides,  it  is  often  a  nice  question  of 
law  whether  the  facts  which  occurred  amount  to  rob- 
bery or  only  to  theft.  But  it  is  hard  to  see  how  this 
anomaly  can  be  got  rid  of,  as  long  as  the  extraordinary 
theory  that  the  offence  of  the  thief  and  the  offence  of 
the  robber  do  not  belong  to  the  same  class,  shall  con- 
tinue to  be  the  law  of  Scotland  (5). 

1  Isabella  Cowan  and  others,  21st  1846 ;  Ark.  203  (Lord  Justice 
H.C.,  Mar.  10th  1845 ;  2  Broun  398      Qerk  Hope's  charge). 

(Lord  MoncreifTs  opinion).  0  The  usual  practice  now  is  to 

2  Melville  Anderson,  H.C.,  Dec.  charge  the  accused  with  resetting, 
2l8t  1846  ;  Ark.  203  (Lord  Justice  "  well-knowing  the  said  articles  to 
Clerk  Hope's  charge).  *'  have  been  taken  by  robbery  or  to 

8  Jas.  Denholm  and  Thos.  Mill,  "  have  been  stolen."  But  this  is  a 
H.C.,  May  31st  1868 ;  3  Irv.  101.  lame  and  not  yery  legical  deyioe. 

4  Melville  Anderson,  H.C.,  Deo. 
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Breach  op  Trust  and  Embezzlement. — ^A  charge  mqdpb. 


of  Breach  of  Trust  and  Embezzlement  sets  forth —       2[?SmtoMSSf 

I.  A  narrative  of  the  origin  and  quality  of  the™"**- 
ever, 

II.  A  statement  of  the  mode  in  which  certain  pro- 
perty came  into  the  accused's  hands  for  behoof  of  his 
employer,  and  of  its  amount,  and — 

III.  An  averment  that  the  accused  failed  to  pay  or 
account  to  his  employer,  and  "  did  wickedly  and  feloni- 
ously, and  in  breach  of  trust  reposed  in  him  by  the 
said  John  Brown,  embezzle  and  appropriate  to  his 
own  uses  and  purposes,  the  said  ,"  or  a  por- 
tion of  it  described,  "being  the  property  of  the  said,"  &c. 

It  is  not  necessary  to  describe  the  foTTn,  of  money,  smbecxied 
a  statement  of  the  sum — "  £6  sterling"  being  sufficient  be  dw(^i>«i. 
(1).     But  where  it  was  alleged  that  the  accused  re- 
ceived a  sum   "partly  in  bank  cheques,  which  you 
"  forthwith  cashed,"  the  Court  stated  that  the  prose- 
cutor should  have  set  forth  whether  the  accused  had 
authority  to  cash  the  cheques,  and  where  they  were 
cashed  (2).     As  regards  the  description  of  the  owner- 
ship, the  nature  of  the  trust  set  forth  may  be  a  ground 
for  allowing  a  less  ample  statement  to  pass  than  would 
be  admissible  in  an  ordinary  case.    Where  the  accused 
was  described  as  being  the  treasurer  of  a  society,  the 
funds  of  which  he  was  charged  with  embezzling,  and 
the  funds  were  described  only  as  belonging  to  the 
society  or  the  members  thereof,  it  was  held  that  in  the 
circumstances  this  was  sufficient  (3).     Again,  it  was 
held  not  a  good  objection  in  a  case  of  embezzlement 
by  the  manager  of  a  mill,  that  while  it  was  charged 
that  he  failed  to  deliver  flour  to  certain  customers,  the 
names  of  the  customers  were  not  given  (4). 

1  John  Bae,  H.a,  May  16tli  1854 ;  21st  1862 ;  4  Irv.  170  and  84  S.  J., 

1  Irv.  472.  467. 

S  Rob.  Stovenaon,    H.C.,    Nov.  4  Geo.  Gibb,  Glasgow,  May  Sd 

8th  1854  ;  1  Inr.  571.  1871 ;  2  Couper  35  and  43  S.J.  887 

8  Smith  «.  Lothian,  H.C.,  March  and  8  S.Ii.R.  495. 
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INDICTMENT. 


Modus. 


P.O.  ofltencei, 
openinf^f  Ae^ 
letten. 


Time  of  delay 
■huald  be 
specified. 


Propertj  of 
Post-miiSter. 


"Or  in  lawful 
**  possession." 


Post-Oppicb  Offences.  —  Opening  or  Detain' 
i/ng  Letters  (1).- — A  charge  of  opening  or  detaining 
letters  generally  commences  with  a  preliminary  narra- 
tive that  the  accused  was  employed  under  the  Post- 
Office  in  a  particular  capacity  described^  and  that  a 
letter  addressed  in  a  manner  described,  or  in  a  similar 
manner^  was  posted  at  a  certain  post-office^  or  delivered 
to  the  accused,  or  the  like,  and  that — 

I.  "While  so  employed  under  the  Post-Office  of  the 
"  United  Kingdom,"  he  did,  "  contrary  to  his  duty," 
open  (or,  in  a  manner  described),  procure  or  suffer  to 
be  opened — or  wilfully  detain  or  delay  or  procure  or 
suffer  to  be  detained  or  delayed,  as  the  case  may  be, 

II.  "The  said  letter,  being  at  the  time  a  post- 
"  letter,  and  the  property  of  Her  Majesty's  Postmaster- 
"  General" 

Where  the  offence  consists  in  detaining  or  delaying 
only,  the  length  of  time  of  the  detention  should  be 
stated,  e.g.,  thus : — ^from  "  the  time  he  received  the 
"  same  till  on  or  about  the  5th  day  of  August  1865," 
when — (something  happened,  such  as  its  being  seized 
in  his  custody,  or  his  giving  it  up  himself,  as  the  case 
may  be).  Besides  stating  that  the  letter  was  the  pro- 
perty of  the  Postmaster-General,  it  is  usual  to  add  an 
alternative  statement  that  the  letter  was  the  property 
of  some  other  person  named,  such  as  the  sender  or  the 
person  to  whom  it  was  addressed,  but  it  is  not  neces- 
sary to  do  more  than  state  it  to  have  been  the  property 
of  the  Postmaster-General  (2).  In  some  cases  the 
words  "  or  in  the  lawful  possession"  are  prefixed  to 
the  words  "  of  Her  Majesty's  Postmaster-General." 
But  these  words  are  not  justified  by  the  statute. 


1  In  indiotmenta  under  the  Post- 
Office  Acts,  care  must  be  taken  in 
following  styles  already  adopted. 
It  is  common  to  charge  the  oflfences 
both  under  the  statute  and  at  com- 
mon law,  and  an  indictment  drawn 


in  this  form  may  contain  phrases 
and  additions  to  the  statutory 
words,  which  would  not  be  compe- 
tent if  the  statute  alone  was  founded 
on  in  the  major. 
8  Act  3  and  4  Viot  o.  96,  §  66. 
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Emhezdemenfvt,  ike.,  of  Letters  by  Offi/Aah. — Such  mqppb. 


charges  begin,  as  in  the  previous  case,  with  a  narrative  ^^nrtSn!*' 
of  the  employment  of  the  accused,  and  of  a  certain 
letter  coming  into  accused's  hands,  and  charges  that 
the  accused  did — 

I.  While  so  employed  under  the  Post-Office  of  the 
Ignited  Kingdom,  steal,  or  for  some  purpose  to  the 
prosecutor  unknown,  embezzle,  or  secrete  or  destroy 

(1)— 

II.  "  The  said  letter  being  at  the  time  a  post- 
"  letter  and  the  property  of  Her  Majesty's  Postmaster- 
"  General." 

Where  the  letter  contained  an  enclosure,  the  charge  Letter  with 
will  be  as  above,  except  that  in  the  preliminary  nar- 
rative there  must  be  inserted  a  statement  describing 
the  "  chattel  or  money  or  other  valuable  security  en- 
"  closed," — e.gf.,  "  and  containing  a  shilling  piece  of  the 
"  Queen's  current  silver  money,"  (or  as  the  case  may  be), 
and  in  the  description  of  the  offence,  a  statement  such 
aa  this—"  and  which  post-letter  contained  therein  a 
"  shilling  piece  of  the  Queen's  current  silver  coin  as 
"  above  libeUed." 

Thefts  of  Money,  &c,,  from  Post-Letters. — ^A  charge  Theft  of  money 
of  theft  from  letters  sets  forth — 

L  A  narrative  describing  the  letter  by  its  address, 
or  stating  that  the  particular  address  was  unknown,  and 
that  it  contained  a  certain  chattel  or  coin  or  security 
(as  the  case  may  be),  describing  how  it  became  a  post- 
letter,  as  by  its  being  placed  in  a  letter-box,  or  the  like, 
and  charges  that  the  accused  did — 

II.  Steal  from  or  out  of  the  said  post-letter  **  the  said 
"  bank  or  banker's  note"  (or  as  the  case  may  be),  "  the 
"  property  of  Her  Majesty's  Postmaster-GeneraL" 

Stealmg  Post  Bags  or  Letters. — ^A  charge  of  steal- Theft  of  bag 
mg  bags  or  letters  sets  forth — 

1  This  Uurt  altematiye  is,  of  ooune,  left  out  when  the  letter  is  to  be 
produced. 
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INDICTMENT. 


Modus 


Fe1ontoad7 
•topping  malL 


Stealing  from 
null-packet,  Ac. 


I.  A  narrative  of  the  circumstances,  such  as  the 
making  up  and  transmission  of  a  bag  described,  from  one 
place  for  another  place,  (or  the  accidental  loss  of  a  bag 
or  letters  at  a  place  described,  or  the  delivery  of  a  letter 
into  a  certain  post-office,  or  the  like,  as  the  case  may 
be),  and  that  the  accused  did — 

II.  Steal  the  said  post-letter  bag  or  the  letters  before 
described  (or  as  the  case  may  be),  from  the  post-office 
(or  the  bag  or  mail,  as  the  case  may  be),  being  "  the 
"  property  of  Her  Majesty's  Postmaster-General." 

Stoppi/ng  Mail  wUh  felonious  vrvtent, — No  charge  of 
this  sort  has  occurred  in  practice.    It  should  set  forth — 
I.  A  narrative  of  the  particulars  of  the  dispatch 
of  the  mail,  and  that  the  accused  did — 

II.  Stop  the  said  mail  in  a  manner  described, 

III.  That  the  accused  acted  with  intent  to  rob  or 
search  the  same. 

Stealing  or  talcing  Bags  or  Letters  sent  by  Mail- 
packet  or  openi/ng  such  Bags. — ^No  charge  for  this 
oflfence  has  occurred  in  practice.  It  should  set  forth — 
I.  A  narrative  of  the  making  up  and  transmission  of 
the  bag  by  a  certain  mail-packet  (and  where  the  offence 
consists  in  taking  letters  out,  a  narrative  in  reference 
to  the  letters,  such  as  that  there  were  put  into  the  bag 
certain  letters  addressed  in  a  manner  described,  or 
that  the  addresses  are  unknown),  and  that  the  accused 
did 

II.  Steal  or  unlawfully  take  away  the  said  post-letter 
bag  (or  take  the  aforesaid  letter(s)  out  of  the  said  post- 
letter-bag — or  did  unlawfully  open  the  said  post-letter 
bag,  as  the  case  may  be), 

III.  (Where  the  offence  is  stealing  or  taking)  "  being 
"  the  property  of  Her  Majesty's  Postmaster-General." 

^j2^«  SmS  Knowingly  receiving  Poat-Bags  or  Letters,  or  Ar- 
ticles fromi  Letters,  which  have  been  taken  feloniously. 
— No  charge  for  this  offence  has  occurred  in  practice. 
It  should  set  forth — 
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I.  A  narrative,  that  at  a  particular  time  and  place  modus. 

a  certain  post-letter  bag  (or  letter  or  chattel)  de- 
scribed, was  stolen  or  taken  or  embezzled  or  secreted, 

in  contravention  of  the  before  recited th  section 

of  tde  said  before  recited  act  (1),  by  a  certain  person 
described,  or  some  other  person  unknown  (2),  and  that 
the  accused  did — 

II.  Receive  the  said  post-letter  bag,  (or  as  the  case 
may  be). 

III.  Knowing  the  same  to  have  been  feloniously 
stolen,  taken,  embezzled,  or  secreted,  and  knowing  the 
same  to  have  been  sent  or  to  have  been  intended  to  be 
sent  by  the  post 

Secreting  or  keeping  a  wrong  delivered  Letter,  or  Keeping  wronR 
found  Post-Bags  or  Letters. — The  charge  should  set  found  iettm,Ac 
forth  a  narrative  of  the  incorrect  delivery  of  the  letter 
to  the  accused  (or  of  the  sending  and  loss  of  the  bag 
or  letter  and  the  finding  of  it  by  the  accused,  or  by 
some  other  person  described,  or  by  some  person  un- 
known), and  a  statement  that  the  accused  did  fraudu- 
lently retain  (or  wilfully  secrete  or  keep  or  detain), 
or  having  been  required  by  a  certain  officer  of  the 
post-office  to  deliver  up  the  same,  did  neglect  or  refuse 
to  do  so  (as  the  case  may  be). 

Stealing,  Jcc.,  printed  matters  sent  by  Post. — The  stealing,  ac, 
charge  sets  forth —  ac  ' 

I.  A  narrative  of  the  employment  of  the  accused, 
and  of  a  certain  printed  newspaper,  or  other  packet 
described,  being  a  packet  without  a  cover,  or  in  a 
cover  open  at  the  ends,  having  come  into  the  accused's 
hands  in  the  course  of  conveyance  or  delivery  by  the 
post-office,  and  that  the  accused  did — 

1  Some  such  statement  as  this  2  Where  the  section  founded  on 

referring  hack  to  the  major  seems  in  reference  to  the  stealing,  &c., 

necessary,  the  Act  saying  the  re-  applies  only  to  post-office  servants, 

oeiving  must  be  of  an  article  taken  this  altematiye  would  require  to 

in  such  a  manner  as  to  constitute  be  so  limited  as  to  apply  only  to 

the  statutory  felony.  such. 

2  a 
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INDICTMENT. 


Modus. 


Question  as  to 
use  of  words 
''  wickedly  and 
"*  feloniously/* 
Ac. 


Hoosebresking. 


ModeofTioU- 
tion. 


Elaborate  state- 
ment unneces- 
sary. 

**  Some  other 
'*  manner.** 


II.  While  so  employed  under  the  post-office,  steal, 
or  for  some  purpose  to  the  prosecutor  unknown,  em- 
bezzle or  secrete  (or  destroy) — 

III.  The  before  described  packet,  being  at  the  time 
in  the  course  of  conveyance  or  delivery  by  the  post, 
and  the  property  of  Her  Majesty's  Postmaster-GeneraL 

It  is  to  be  observed,  as  regards  all  the  offences 
under  the  Post-Office  Statute,  that  it  is  sufficient  to 
use  the  words  of  the  statute,  "  did  steal,"  or  "  did 
"  embezzle,"  &c.,  without  using  such  words  as 
"  wickedly  and  feloniously,"  or  "  theftuously  away 
"  take "  (1).  But  these  words  may,  of  course,  be 
used  where  theft  at  common  law  is  charged  as  well  as 
the  statutory  offence  (2). 

Housebreaking  with  intent  to  steal. — ^The 
charge  must  set  forth — 

I.  A  statement  of  the  mode  of  violation  of  the 
security  of  the  building. 

II.  A  statement  as  to  the  entering  of  the  premises. 

III.  An  averment  of  intent  to  steal 

It  is  not  sufficient  to  aver  that  the  accused  broke 
into  the  premises  (3).  It  must  be  set  forth  how  the 
act  was  done,  whether  by  forcing  doors  or  windows,  or 
by  using  false  keys,  or  the  true  key  unlawfully  ob- 
tained, or  in  whatever  other  way  the  act  was  done. 
But  an  elaborate  statement  is  not  required,  and  the 
prosecutor  is  always  entitled  to  the  latitude  of  "  in 
<'  some  other  manner  to   the  prosecutor  unknown." 


1  George  G.  Munro,  H.C.,  Maroh 
12th  1840;  2  Swin.  498  (Indict- 
mont). 

a  Thomas  Scott,  H.C.,  Not.  11th 
1853;  1  Inr.  905  (Indiotment).— 
John  Macleod,  Invemess,  April  28th 
1858 ;  8  Inr.  79  and  80  S.  J.  521.— 
It  is  not  yet  decided  whether 
"wickedly  and  feloniously/'  and 
similar  words  may  not  be  used  in 
the  case  of  statutory  offences,  al- 
though they  are  not  used  in  the 


Act,  where  the  statutory  expres- 
sions have  a  fixed  meaning  in 
common  law,  such  as  "  steal — em- 
*'besEle,"  &c.  The  alignment  for 
allowing  them  to  be  used  is,  that 
the  statute,  by  adopting  a  common 
law  term,  imports  into  itself  quali- 
ties which  attach  to  the  term  at 
common  law. 

S^Hume  ii  182,  case  of  Mac- 
kenzie in  note*.— Alison  ii.  276, 
case  of  Hart  there. 
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It  is  sufScient  where  a  door  has  been  forced  open  to  mopot. 
charge  the  act  as  done  by  "forcing  open  the  outer opentnt^doort. 
"  door  (1)^  of  the  said  house"  (2).     Where  the  house- Fattening  of 
breaking  was  by  opening  doors,   the  absence  of  an***^ 
averment  that  the  door  was  locked,  may  be  fatal  (3). 
But  the  words  "  opening  the  lock  and  padlock  "  of  a 
door,  were  held  to  imply  that  the  door  was  locked  (4). 
Where  it  was  charged  that  the  accused   having  re-inegairatention 
signed  or  been  removed  from  a  situation  "  illegally  or**    *^' 
*'  improperly  "  retained  a  key,  and  committed  house- 
breaking with   it,  the  words   "  or  improperly "  were 
deleted,  as  tending  to  create  ambiguity,  and  the  speci- 
fication was  then  held  sufficient   to  imply  that  the 
accused  had  no  right  to  keep  the  key,  but  was  under 
an  obligation  to  deliver  it  up  (5). 

Where  a  window  haa  been  opened,  it  is  sufficient  opening 
to  say  "  by  forcing  open   one  of  the  windows  of  the 
"  said  house  "  (6),  or  "  one  or  more  of  the  windows  of 
"  the  said  house  "  (7). 

The  species  facti  must  apply  directly  to  the  build-  ^^^*J3J^ 
ing  described  as  broken  into.     Where  the  building  »>»»<"»«»>«*« 
was  described  as  "  a  bam  or  other  outhouse,"  and  the 
breaking  set  forth  consisted  in  overcoming  the  security 


1  Wilhelmina  M.  Fraser,  Dum- 
fries, April  27th  1840 ;  2  Swin.  502 
and  Bell's  Notes  199. 

2  John  Craig  and  James  Brown, 
Glasgow,  Sept.  22d  1829;  Bell's 
Notes  199.— Will.  Den,  Aberdeen, 
April  1833 ;  Bell's  Notes  199 — Some 
doubt  was  thrown  upon  this  by  one 
decision,  yiz.,  John  Humphreys  and 
others,  Dumfries,  May  1st  1837 ;  1 
Swin.  498  and  Bell's  Notes  199; 
but  the  judge  who  presided,  after- 
wards indicated  that  there  must 
haye  been  some  speciality  in  the 
case  which  did  not  appear  in  the 
report. — See  Will.  Ritchie  or  Bo- 
bertson,  H.O.,  Dec.  4th  1837;  1 
8win.  595  (statement  by  Lord  Jus- 
tioe  Clerk  Boyle). 


8  Peter  Smith,  Glasgow,  Jan.  9th 
1836  ;  1  Swm.  27. 

4  John  Farquharson,  H.C.,  Juno 
26th  1854  ;  1  Irv.  512. 

5  Henry  V.  Jardine,  H.C.,  July 
19th  1858;  8  Irv.  173.— It  would 
have  been  better  if  it  hsd  been 
averred,  as  suggested  by  Lord  Deas, 
that  it  was  the  accused's  known 
duty  to  deliver  up  the  key. 

6  Hume  i.  100,  cases  of  Love: 
Anderson  :  and  Johnston  in  note  3. 
—Will.  Ritchie  or  Robertson,  H.C., 
Dec.  4th  1837 ;  1  Swin.  595.— WiU. 
Den,  Aberdeen,  April  1833 ;  Bell's 
Notes  199. 

7  Will.  Harvey,  Nov.  7th  1833 ; 
Bell's  Notes  200. 
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INDICTMENT. 


Modus. 


ti 


t€ 


Entering  of  the 
premlMS. 


of  "  one  of  the  doors  of  the  building  wherein  the  said 
"  barn  or  outhouse  is  situated/'  the  charge  was  held 
irrelevant  (1).  On  the  other  hand,  where  the  charge 
was  put  thus  :  "  by  forcing  open  the  barred  or  bolted 
"  door  of  the  byre  forming  a  part  of  and  leading  into 
the  said  premises,  and  by  forcing  open  a  door  be- 
tween the  said  byre  and  the  dwelling-house 

"  or  by  one  or  other  of  these  means/'  it  was  held  that 
the  Court  could  not  anticipate  the  proof,  and  that  the 
prosecutor  was  entitled  to  this  alternative,  to  meet  the 
case  of  the  byre  being  found  not  to  form  part  of  the 
same  building  with  the  house  (2). 

The  averment  of  the  entering  should  be  worded  so 
as  not  to  bind  the  prosecutor  to  prove  an  actual  bodily 
going  in,  by  which  he  might  be  excluded  from  proving 
the  mere  passing  in  of  the  hand,  or  a  stick  (3). 

Lastly,  as  regards  the  intent  to  steal,  the  prosecutor 
is  only  required  to  aver  in  so  many  words  "  and  this 
"  you  did  with  intent  to  steal/' 

Housebreaking  with  intent  to  break  into  and 
STEAL  FROM  AN  ADJOINING  HOUSE. — ^Breaking  one 
building  with  intent  to  break  another  is  stated  in 
the  same  manner  as  housebreaking  with  intent  to 
steal,  as  regards  the  violation  and  entering.  The 
intent  is  stated  thus  : — "  And  this  you  did  with  in- 
"  tent,  when  within  the  same,  to  break  into  and  enter, 
"  and  to  steal  from,  the  adjoining  shop  or  premises  in 

"  L Street,"   &c.,  &c.     No   case  has  arisen  to 

wHhoarfacu"    docido    the    question   whether    the    above    statement 
would  be  sufficient  to  entitle  the  prosecutor  to  prove 


Intent. 


Intent  to  break 
into  adjoining 
hooM. 


Is  avennent  of 


which  show 
Intent? 


1  Jas.  Roes  and  Jas.  Stewart, 
InTemesB,  April  19th  1842 :  1  Broun 
294. 

2  Jas.  Arcus,  H.C.,  July  25th 
1844  ;  2  Broun  264. 

8  Alex.  Rose  and  John  Taylor, 
Perth,  Oct.  12th  1842 ;  1  Broun  437 
and  Bell's  Notes  198.— See  also 
Rob.   Campbell,  H.O.,  Nov.   29th 


1841 ;  2  Swin.  580  and  Bell's  Notes 
40. — Margaret  Fitton  and  others, 
June  7th  1830 ;  Bell's  Notes  39.— 
Will.  H.  Wightman,  July  12th 
1832;  BeU's  Notes  39.- Will.  Har- 
Toy,  Nov.  7th  1883  ;  Bell's  Notes 
S9.>-Wi]l.  Vair  and  Simon  Mea- 
dowcroft,  Deo.  2d  1834 ;  Bell's 
Notes  39. 


w 
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the  intent  In  the  only  case  reported,  the  prosecutor  Moi>ua. 
added  a  statement,  that  the  accused  had  proceeded 
to  efiFect  the  alleged  purpose,  by  cutting  the  parti- 
tion between  the  two  buildings  (1).  But  it  is  easy 
to  suppose  cases  where  the  intent  could  be  proved, 
tho«gh  no  overt  attack  had  been  made  on  the  security 
of  the  second  building ;  as  for  example,  in  the  case  of 
one  of  a  gang  turning  Queen's  evidence,  or  of  the 
thieves  being  overheard  when  expressing  the  intention. 
It  is  therefore  probable  that  the  charge  of  intent 
would  be  held  relevant  without  any  further  specifi- 
cation. 

Forgery,    &c. — ^It    will   be   necessary   to   notice  Forgwy,  At 
the  forms  in  relation  to  the  act  of  forgeiy  or  falsifi-raentsMto 
cation,  separately  from  the  act  of  uttering,  as  where  ottering, 
the    forgery   or    falsification,    as    well    as  the  utter- 
ing,  is  to   be  charged,  the  forgery  is  libelled   in  a 
distinct  charge,  as  if  of  itself  constituting  a  relevant 
point   of  dittay    (2).     The    charge   of   forgery   sets  Form  of  ciuurg« 
forth—  *''''''*"^- 

I.  Any  narrative  that  may  be  necessary  as  to  the 
writing  out  of  the  document,  or  the  like,  and — 

II.  That  the  accused  did  wickedly,  &c.,  "forge  and 
"  adhibit,  or  cause  or  procure  to  be  forged  and  ad- 
"  hibited"  to  the  document  the  signature  "John  Brown," 


1  Will.  Thompson  and  others, 
H.C.,  Mar.  3d  1845 ;  2  Broun  389. 

2  This  mode  of  charge  ia 
scarcely  consistent  with  strict.logic, 
and  accordingly  it  has  been 
attempted  to  explain  it  by  saying 
that  the  words  forgery  or  falsehood 
(applied  to  writs)  imply  use  as  well 
Bafdbrieati4m  (Duncan  Stalker  and 
Thos.  W.  Cuthbert,  H.C,  Jan.  22d 
1844 ;  2  Broun  70).  But  this  is  not 
consistent  (with  practice,  which 
holds  a  verdict  of  guilty  of 
"forgery"  to  be  insufficient  to 
warrant  any  punishment.  The 
error  consists   in  separating  two 


things  which  might  be  put  to- 
gether. It  is  using  and  uttering  a 
false  writ  which  forms  the  essence 
of  the  crime,  and  there  seems  no 
reason  why  the  major  proposition 
should  not  simply  charge  the  using 
and  uttering,  and  the  forgery  or 
falsification  be  set  forth  asnarratiye 
only  (as  was  formerly  common  in 
cases  of  uttering  forged  bank  notes, 
where  the  fabricators  were  un- 
known) ;  or  if  it  is  to  be  held  an 
aggraTation  of  uttering  a  false  writ 
that  the  utterer  was  the  fabricator, 
then  it  might  be  stated  as  an 
aggravation  in  the  major. 
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Fletftions  or 
iUeslble  tab- 
■ertption. 


Writing  abore 
genuine  tignar 
tare. 


Faliiilcatlon. 


Deaerlptton  of 
docoment. 


III.  ''intending  the  same  to  pass  for  and  be 
"  received  as  the  genuine  signature  "  of  a  certain  John 
Brown  described. 

If  such  be  the  fact,  the  signature  may  be  stated  to 
be  fictitious,  or  it  may  be  stated  alternatively  that  it 
was  intended  to  pass  for  the  signature  of  a  person 
described,  or  was  wholly  fictitious.  Or  where  there 
is  uncertainty  as  to  what  signatures  were  intended  to 
be  counterfeited  (from  the  badness  of  the  writing  or 
otherwise),  the  prosecutor  may  add,  "  or  other  names 
"  to  the  prosecutor  unknown  "  (1).  Where  a  writing 
is  forged  above  a  genuine  signature,  the  statement 
would  be,  that  the  accused  having  procured  a  paper 
on  which  the  words  "John  Brown"  had  been 
previously  written  in  the  genuine  handwriting  of  a 
particular  John  Brown  described,  wickedly,  &c.,  and 
without  authority  wrote  in  above  the  signature,  a 
letter  of  guarantee,  or  a  bill,  or  the  like.  Where  the 
case  is  one  of  falsification  the  charge  describes  the  act 
done,  such  as  that  the  accused  did  alter  the  document 
in  a  manner  described,  as  by  altering  the  date,  so  as 
to  make  it  bear  to  be  a  different  document  Some 
statement  as  to  the  forgery  is  indispensable.  Thus, 
where  a  charge  of  uttering  forged  documents  did  not 
in  any  way  specify  wherein  the  forgery  consisted,  nor 
make  any  statement  whatever  as  to  where  and  by 
whom  the  forgery  was  committed,  or  that  the  mode  of 
the  forgery  was  unknown  to  the  prosecutor,  the  Court 
held  the  libel  irrelevant  (2). 

The  description  of  the  document  need  not  be 
elaborate,  but  must  be  such  as  not  to  mislead. 
Where  the  document  was  described  only  as  a  pro- 
missory note  for  a  certain  amount,  bearing  a  certain 
date,  and  payable  to  certain  parties  four  months  after 
date,  and  no  mention  was  made  of  any  other  signa- 


1  Rob.  Brown,  Ayr,  Sept  1833 ; 
Beirs  Notes  51. 


2  Patrick   Branan   and    others, 
H.C.,  Maroh  aOth  1820 ;  Shaw  11. 
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tures  upon  it  but  the  one  acceptance,  said  to  be  moddi. 
forged,  whereas  the  document  produced  bore  to  be 
accepted  by  others,  an  objection  to  the  description  was 
sustained  (1).  On  the  other  hand,  where  the  indict- 
ment had  given  the  terms  of  a  bill,  and  alleged  that 
the  accused  forged  the  signature  of  A.  B.,  as  drawer 
and  indorser,  but  did  not  mention  that  the  accused 
had  appended  his  own  signature  as  acceptor,  it  was 
left  to  the  Jury  to  decide,  whether  there  was  any 
doubt  of  the  identity  of  the  bill  (2). 

The  charge  of  uttering  sets  forth  that  the  accused  JJ'S*^^*'^ 
did— 

I.  Use  and  utter  the  forged  (or  vitiated)  document^ 
or  cause  or  procure  it  to  be  used  and  uttered, 

II.  As  genuine, 

III.  Well  knowing  it  to  be  forged  (or  vitiated)  as 
the  case  may  be, 

IV.  In  a  certain  manner  described. 

The  uttering  must  be  stated  to  be  "  as  genuine"  (3).  JS^ri.**"^ 
A  narrative  which  sets  forth  the  forging  of  a  signature  J^JJ.J"^'»" 
to  a  deed,  the  rest  of  the  deed  not  being  stated  to  be 
forged,   or   fabricated,   and    proceeds    to    charge    the 
uttering  of  the  deed  as  "the  said  forged  bond,"  is 


1  David  Robertson,  Glasgow, 
Oct.  5th  1847;  Ark.  382.  Lord 
Wood's  MSS.  in  this  case  contain 
this  note  : — "  Sustain  objection ; 
"ought  to  be  so  described  as  to 
"  shew  the  extent  and  character  of 
"the  document  as  regards  the 
"  obligation  which  was  intended  to 
**  be  represented  as  undertaken." — 
The  objection  in  this  case  was  made 
to  the  relevancy,  but  it  is  thought 
that  though  a  good  objection,  if 
made  as  an  objection  to  the  proof 
not  corresponding  with  the  libel, 
it  oug^t  not  to  have  been  sustained 
as  against  relevancy.  The  in- 
accuracy could  only  be  ascertained 
by  comparison  with  the  document 
produced,  and  this  oould  not  pro- 


perly be  done  tQl  the  prosecutor 
proposed  to  put  the  document  in 
evidence. — See  John  Muir,  Ayr, 
Sept.  ISth  1836  ;  BeU's  Notes  235, 
where  Lord  Moncrieff  held  that 
such  an  objection  oould  not  be 
considered  till  the  document  was 
tendered. 

2  John  Muir,  Ayr,  Sept.  14th 
1836  ;  1  Swin.  '286  and  Bell's  Notes 
277.  The  distinction  between  this 
case  and  that  of  Robertson  in  tlie 
previous  note,  is  to  be  found  in  the 
excerpt  from  Lord  Wood's  MBS. 
In  Muir's  case  the  description  was 
not  misleading  as  to  the  extent  or 
nature  of  the  obligation. 

3  Alex.  BaiUie,  March  14th  1825 ; 
Shaw  181. 
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^^^^^ relevant  (1).     But  it  is  usual  and  safe  to  add  these  or 

simUar  words,  '' having  thereon  the  forged  subscript 
stamp  with        "tion  above  libelled."     If  a  blank  stamp  bearing  a 
SuShD^      forged    signature  be    uttered,   by   being   given   to  a 
diMoontad.        person  that  he  may  fill  it  up,  and  then  discount  it,  or 
keep  it  as  a  security,  the  libel,  though  relevant  to 
infer  uttering  by  implication,  ought  to  have  a  state- 
ment that  the  accused  did  "thereby  use  and  utter 
''the  same  as  a  genuine  bill  to  the  said  A.  B./'  or 
some  equivalent  expression  (2). 
Fraud,  *c.  Falsehood,  Fraud,  and  Wilful  Imposition,  &c. 

— ^The  modes  in  which  crimes  of  this  sort  may  be 
committed  are  so  numerous,  that  no  fixed  form  for 
libelling  them  can  be  given.  It  must  suffice  to 
give  a  few  illustrations,  and  to  call  attention  to 
decided  points.  Where  the  crime  consists  in  the  fabri- 
cating and  uttering  of  false  documents,  the  same  mode 
of  libelling,  as  in  cases  of  forgery,  is  suitable  (3). 
Aaaoiniiig  char-  Where  the  offence  is  committed  by  cheating  others, 

actor  or  paaalng  .1 

offarude.  by  assuming  a  false  character,  or  palming  off  a  false 
or  adulterated  article,  or,  in  short,  by  any  false  repre- 
sentation, however  made,  and  for  whatever  criminal 
purpose,  the  charge  must  set  forth — 

I.  The  narrative  of  the  act  done,  stating  it  to  have 
been  falsely  and  fraudulently  done,  against  a  person 
described,  with  intent  to  defraud, 

II.  That,  by  means  of  the  false  representation,  the 
accused  did  impose  upon  and  deceive  the  person,  and 
induce  him  to  do  a  certain  act  (such  as  giving  board 
and  lodging  for  a  certain  period,  or  paying  a  sum  of 
money,  or  causing  a  third  party  to  be  apprehended,  or 
the  like),  and  that  he  was  thus  cheated,  imposed  upon, 
&c.y  by  the  accused. 

1  John  Mason,  Deo.  8d  1888 ;  S  Reuben  Brooks  and  Fred.  W. 

Bell's  Note^  185.  Thomas,  Glasgow,  Dea  Slst  1861 ; 

8  John  Potter,  Stirling,  April  4  Irr.  132  (Indictment). — Martin 
11th  1854 ;  llrr.  468.  Walker  and  others,  Qla^iow,  Sept. 

27th  1872 ;  2  Coaper  328. 
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In  tbe  case   of  a  person   ordering   goods  on  theMopro. 
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understanding  of  payment  on  delivery,  and  obtaining  JJgJ^^'JjJJJJJ" 
delivery  of  them  with  the  preconceived  intention  not'*®*'**^*^- 
to  pay  for  them,  the  charge  is  usually  preceded  by  an 
averment  that  the  accused  "  having  formed  a  fraudu- 
"  lent  and  felonious  purpose  of  obtaining  the  goods  of 
"  others  on  fake  pretences,  and  appropriating  and 
applying  the  same  to  his  own  uses  and  purposes, 
without  paying  or  intending  to  pay  therefor,  did,  in 
pursuance," — &c.     And  it  is  not  necessary,  where  Not  neccMary  to 

*  *^  aver  no  meaot 

such  a  fraudulent  scheme  is  alleged,,  to  ^ver  that  thetopay. 

accused  had  not  the  means  to  pay  for  the  goods,  or 

that  payment  was   demanded  (1).     But  there  mustAyermentof 

,  *    •'  ^    ^      ,  fiftlse  derice  or 

either  be  a  statement  of  a  felse  device  or  pretence  by'"«<»2J«°*»n'«n 
which  the  accused  cheated,  or  a  distinct  averment  of 
intent,  entertained  at  the  time  of  obtaining  articles, 
not  to  pay  for  them  (2).  And  an  averment  of  false 
representations  must  be  so  expressed,  as  to  make  it 
clear  that  they  were  made  with  the  intent  to 
defraud  (3),  but  where  it  is  averred  that  the  accused 
used  false  pretences,  it  is  not  necessary  to  allege  that 
he  knew  them  to  be  false  (4). 

There  must  be  a  statement  of  a  result  It  is  not  statement  of 
sufficient  to  charge  the  accused  with  doing  a  fraudu- 
lent act  This  amounts  only  to  an  attempt  to 
cheat  (5).  The  question  what  converts  an  attempt 
into  a  completed  act,  is  treated  of  in  speaking  of  the 
crime  itself,"^  as  in  judging  of  the  relevancy  on  this 


1  Thos.  P.  Maog^gor  and  Geo. 
Inglis,  H.C.,  March  16th  1846; 
Ark.  49.— AdolphEronaeher,  ELC, 
June  2l8t  1852 ;  1  Irr.  62. 

a  Jaa.  Chiaholm,  H.C.,  July  9th 
1849;  J.  Shaw  241.— WiU.  R 
Bradbury,  H.C.,  July  25th  1872; 
2  Couper  811  and  45  S.  J.  1. 

8  Jas.  Willde,  Stirling,  Sept. 
18th  1872 ;  2  Couper  828  and  45 
8.  J.8andlOS.L.  R.  17. 


4  Rob.  Meldrum  and  Catherine 
Reid,  B.C.,  May  8th  1838 ;  BeU's 
Notes  98. 

5  Attempts  of  this  sort,  sadh  as 
attempting  to  pervert  justice,  or 
the  like,  may  be  criminal,  but  the 
nomen  juris,  '*  falsehood,  fraud,  and 
"  wilful  imposition  "  is  not  applic- 
able where  the  fraud  has  not  been 
completed. 


Vide  95,  et  se^. 
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Modus. 


Vitfatlnir,  Ac, 
documents. 


Form  In  case  of 
Titlation. 


Document  not 
quoted  In  every 
ceae. 


point  "  the  special  circumstances  of  each  case "  must 
be  attended  to  (1). 

Vitiating,  &c.,  Documents. — -Crimes  of  this  class 
are  charged  by  giving— 

I.  A  narrative  of  the  history  of  the  deed,  such  as 
that  A.  B.,  at  a  certain  time,  executed  a  deed  of  a 
particular  kind  in  favour  of  C.  D:  ;  that — 

II.  It  was  in  "  the  following  or  similar  terms,"  quot- 
ing it  at  length, 

III.  (Where  this  is  necessary),  a  statement  of  how 
and  when  it  came  into  the  accused's  possession, 

IV.  That  the  accused  did  wickedly,  fraudulently, 
and  feloniously  alter  the  deed  (or  destroy  or  mutilate 
it,  as  the  case  may  be)  in  a  certain  manner  described ; 
and — 

V.  With  intent  to  vitiate  the  deed  and  render  it 
ineffectual  (or  with  intent  to  suppress  evidence  of  cer- 
tain facts,  or  the  like,  as  the  case  may  be),  and  with 
intent  to  defraud  person(s)  described. 

Where  a  charge  of  vitiating  or  mutilating  docu- 
ments, and  using  them  and  uttering  them,  is  to  be 
made,  it  is  correct  to  follow  the  same  form  as  in 
forgery,  stating  the  vitiating  and  the  using  and  utter- 
ing  separately  (2).  The  prosecutor,  in  cases  of  muti- 
lation, cannot  always  be  expected  to  quote  the  docu- 
ment at  length,  as  the  act  of  the  accused  may  have 
prevented  accurate  quotation.  A  charge  which  set 
forth  that  the  accused  had  marked  sums  named  in  a 
pass-book  as  paid  to  him,  to  serve  as  a  voucher  in 
favour  of  the  party  paying  them,  and  that  the  accused 
tore  out  the  leaf  on  which  the  sums  were  marked 
with  intent  to  defraud,  was  held  relevant  without  ob- 
jection (3). 


1  Qeorge  Kippen,  H.C.,  Not. 
«th  1849  ;  J.  Shaw  276  (Lord  Men- 
criefTs  opinion). 

a  John  HutohiBon,   H.C.,   Got. 


28tb  1872 ;  2  Couper,  S51  and  45 
a  J.  20  and  10  S.  L.  R.  25. 

S  Geo.  Maloolm,  Glasgow,  Sept. 
25th  1848 ;  1  Broun  620  (Indict- 
ment). 
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Bankruptcy  FRAUDa — Charges  of  this  sort  vary?*?^ 


according    to    circumstances,    so     that    it    is    only  ?,5!i5l^'**^^ 
possible  to  give  illustrations.      A  charge  of  fraudu-soirentperwrn 
lently  taking  out  sequestration,  though  solvent,  sets  M4n«stntiii(. 
forth — 

I.  A  narrative  that  the  accused  falsely  pretended  to 
be  embarrassed  in  his  affairs,  and  that  he  declared 
himself  insolvent  in  a  manner  described,  and  falsely 
and  fraudulently  represented  that  his  assets  amounted 
only  to   ...  .   whereas — 

II.  The  truth  was  and  he  well  knew  that  he  had 
funds  (or  goods,  or  assets,  or  the  like),  to  a  much 
greater  amount 

In  a  charge  of  this  sort  which  stated  that  the  accused  G«neni  state- 
represented  ''that  he  had  no  means  remaining,"  whereas  pouesied  goods, 
the    truth  was  that  he   had   "considerable  funds  in smonntsniB- 
''  money,  and  goods  to  a  large  value,  and  that  debts  to 
"  a  large  amount  were  due  to  him,"  was  sustained  (1). 

A  charge  of  obtainini?  sequestration  by  creation  ofseqnestrationby 
a  fictitious  debt,  in  defraud  of  lawful  creditors,  sets  aoas  debt 
forth  some  such  narrative  as  that — 

I.  The  accused  having  formed  the  purpose  of  de- 
frauding his  lawful  creditoiTS,  did — 

II.  Do  certain  acts  (such  as  procuring  an  antedated 
bill  to  be  written  out  and  accepting  it, — he  not  being 
due  to  the  person  represented  as  the  drawer  the  sum 
contained  in  it, — and  getting  himself  incarcerated 
thereupon);  and — 

III.  That  the  diligence  and  incarceration  were 
obtained  for  the  purpose  of  rendering  himself  bank- 
rupt, that  he  might  defraud  certain  persons  named, 
"  and  others,"  his  lawful  creditors. 

Charges  of  concealing  or  alienating  property  during  2?°**^™*"*" 
or  on  the  eve  of  insolvency  or  bankruptcy  set  forth — 


1  John  O'BmXij,  H.C.,  July  14th  1886 ;  1  Swin.  256  and  Bell's  Notes 
198. 
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Frandnlent 
bankruptcy,  nar- 
ratiTO  shonld 
state  conceal- 
ment after 
sequestration  or 
continued  down 
to  it 


Not  necessary 
to  specify  in 
whose  posses- 
sion goods  were. 

Fact  that  goods 
belonged  to 
accused  must 
be  expressly 
stated. 


Names  of 
credltora  girea. 


I.  That  the  accased  being  in  the  position  described, 
did— 

II.  Secrete  certain  articles  described  (or  transfer 
them  to  the  custody  of  a  person  described  for  the  pur- 
pose of  conceahnent,  under  pretence  of  a  sale  to  the 
said  person — or  some  such  statement,  as  the  case 
may  be), 

III.  The  articles  being  part  of  the  accused's  property 
or  stock  in  trade, 

IV.  For  the  fraudulent  purpose  of  cheating  certain 
parties  described  "  and  others,"  his  lawful  creditors. 

This  is  all  that  is  necessary  in  a  charge  of  fraud  by 
a  person  in  contemplation  of  bankruptcy  (1).  But 
where  the  denomination  "  fraudulent  bankruptcy "  is 
used,  there  should  be  a  statement  implying  that  the 
concealment,  &c.,  was  subsequent  to  sequestration  or 
continued  down  to  the  date  of  bankruptcy,  and  in  this 
latter  case  an  averment,  that  the  accused  became 
bankrupt  for  the  purpose  of  cheating  certain  persons 
and  others,  his  lawful  creditors  (2).  It  is  not  necessary 
to  set  forth  in  whose  possession  the  goods  were  when 
concealed  or  put  away,  it  being  sufficient  to  set  forth 
whose  property  they  were  (3).  The  fact  that  the 
goods  belonged  to  the  accused,  must  not  be  left  to 
implication.  In  one  case,  the  want  of  a  direct  state- 
ment that  the  goods  concealed  were  the  property  of  the 
accused,  or  formed  p^rt  of  his  stock  in  trade,  was  held 
fatal  (4).  Names  of  creditors  should  be  given,  it  not 


1  Richard  F.  Dick  and  Alex. 
Laurie,  H.C.,  July  16th  1882;  5  Deaa 
and  Anderson  513  and  4  S.J.  594. 
— Chas.  M'Intyre,  InTemess,  Sept. 
14th  1887  ;  1  Swin.  536  and  BeU's 
Notes  64.  Some  doubt  might  hare 
been  thought  to  be  thrown  on  this 
statement  of  the  law  by  the  case  of 
Thomas  Sneden,  Dumfries,  April 
lOih  1874;  2  Couper  582  and  1 
Bettie  19  and  11  S.L.R.,  561,  but 
the  decision  in  that  case  cannot 
be  held  authoritatiTe,  being  in  op- 


position to  long  established  practice 
in  the  High  Court. 

2  A  statement,  without  any  of 
these  particulars,  was  accordingly 
held  too  meagre  to  support  a  charge 
of  fraudulent  tiankruptoy  in  the 
case  of  Mintyre,  tupra, 

3  Dawson  v.  M'Lennan,  H.C., 
April  2d  1863 ;  4  Lr.  857  and  85 
S.J.  515. 

4  Rob.  Moir  and  John  Moir,  H.C., 
Dec.  5th  1842 ;  1  Broun  448  and 
BeU's  Notes,  186. 
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being  sufficient  to  cliarge  that  the  acts  were  done  to  mopot. 

the  prejudice  of  the  accused's  creditors,  without  any 
specification.     Where  the  libel  charged  the  accused  as 
having  had  the  purpose  to  defeat  the  diligence  "of 
"  various  lawful  creditors,"  the  prosecutor  on  objection 
consented  to  depart  from  that  charge  (1).     A  similar 
objection  was  sustained  in  a  previous  case  (2).       But 
it  is  sufficient  to  name  some,  and  to  add  "  and  others."  "And  othm" 
And  where  the  accused  has  been  sequestrated,  and  the  crediton 
creditors  are  represented  by  a  trustee,  it  is  unnecessary  SSST      ^ 
to  specify  the  individual  creditors  (3).     Lastly,  it  is  Kind  of  money 
sufficient  to  name  sums  of  money  dealt  with,  without"**    "^ 
describing  the  kinds  of  money  (4). 

Falsehood  in  Registering  Births,  &c. — ^This  Faiae  Regutcr  of 

births,  Ac. 

statutory  offence  is  charged  by — 

I.  A  narrative  of  the  circumstances  leading  to  the 
falsehood — e.g.,  that  a  person  described  having  been 
delivered  at  a  certain  time  and  place  of  an  illegiti- 
mate child,  the  accused  did — 

II.  Go  to  the  Registration  Office  described  to  regis* 
ter  the  birth,  and  being  required  in  terms  of  the  Act  to 
inform  the  Registrar  of  certain  particulars — such  as 
whether  the  child  was  legitimate ;  and  if  so,  who  was 
the  mother's  husband — in  order  that  these  particulars 
might  be  inserted  in  the  Register,  did — 

III.  "Knowingly  and  wilfully"  make  a  certain 
"false"  statement — such  as,  that  a  certain  person 
described  was  the  mother's  husband,  and  that  the 
child  was  the  lawful  issue  of  their  marriage — and — 

lY.  That  the  Registrar,  believing  the  statement  to 
be  true,  entered  the  birth  in  the  Register  as  the  birth 

1  John  O'Reillj,  H.C^  July  14th  8  Jas.  Hendenon,  Perth,  Sept. 

1886 ;  1  Swin.  256  and  BeU's  Notes  80th  1862 ;  4  Iir.  208  and  85  S.  J. 

193.  52. 

a  Richard  F.    Dick   and  Alex.  4  John  M'Kaj  or  ICEej,  H.C., 

Laurie,  H.C.,  July  16th   1882 ;  6  Not.  26ih  1866;  5  Irv.  829  and  89 

Deas  and  Anderson  513  and  4  S.  J.  8.  J.  48  and  3  S.L.B.  54. 
594. 
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Modus. 


FalM  itatement 
not  Inaerted  in 
register. 


Uttering  IwM 
eoln. 


of  a  legitimate  child  bom  of  the  pretended  marriage 
between  the  mother  and  the  person  described,  the 
entry  made  from  the  information  of  the  accused  being 
as  follows — (the  entry  here  quoted  at  length) — the 
entry  being  in  the  form  applicable  to  the  birth  of  a 
legitimate  child,  and  importing  that  the  mother  and 
person  named  were  married  persons,  and  that  the  child 
was  their  legitimate  child,  and — 

Y.  That  the  accused  did  all  this,  or  caused  it  to  be 
done,  "  knowingly  and  wilfiiUy,  and  in  contravention 
"of  the  before-recited  section  of  the  Act  above 
"  libelled  "  (1). 

If  the  false  statement  was  not  inserted  in  the  Re- 
gister, the  narrative  would  be  as  above  as  regards  the 
1st,  2d,  3d,  and  5  th  heads,  and  the  4  th  head  would 
charge  that  the  statement  was  made  for  the  purpose  of 
its  being  inserted  in  the  Register.  In  all  cases  of  a 
false  entry  having  been  made,  the  indictment  should 
set  forth  the  entry  verbatim,  though  a  charge  which 
omits  it  is  not  irrelevant  (2). 

Coining.  —  Uttermg  CawrUerfeit  Coin.  —  The 
charge  in  cases  which  are  not  aggravated  sets  forth 
that  the  accused  did — 

I.  Tender,  utter,  or  put  off  (3) — 
II.   "  A   false   or  counterfeit  coin,"  (or  "  three  or 
*'  thereby  false,"  Sec.,  or  as  the  case  may  be), 

III.  "  (Each)  resembling,  or  apparently  intended  to 
"  resemble,  or  pass  for,  a  florin  or  two-shiiling  piece 
"  of  the  Queen's  current  silver  money,"  (or  describing 


1  Libels  for  ooDtraTontionB  in  re- 
ferenoe  to  birthH  are  numerous. 
The  following^  are  specimens : — 
Catherine  Horn  or  Finnie,  Perth, 
April  1857;  Indictment  Adv.  Lib. 
Coll.—  Hugh  Lawler,  Inverness, 
Sept.  1857  ;  Indictment  Adv.  Lib. 
Coll.— Will.  Richardson,  Ayr,  Sept. 
1861 :  Indictment  Adv.  Lib.  ColL 
An  example  of  a  charge  in  relation 


to  a  death  ia  given  by  Mary  Camp- 
bell, Perth,  1857  ;  Indictment,  Adv. 
Lib.  Coll. 

2  Alexander  W.  Askew,  H.C., 
Nov.  7th  1856;  2  Irv.  49L 

8  In  Uiis  and  many  other  charges 
under  the  statute,  it  is  common  to 
use  the  words  *' wickedly  and  fe- 
**  loniously,"  but  as  they  are  not  in 
the  statute,  their  use  seems  irre- 
gular. 


^»-«^ 
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it  ns  a  coin  of  gold  or  silver  or  copper  currency,  or  as  mqddb. 
foreign  money,  as  the  case  may  be), 

lY.  The  accused  knowing  the  same  to  be  false  or 
counterfeit, 

V.  "  By  tendering  or  delivering  the  same "  to  a 
certain  person  described,  in  payment  of  certain  articles 
purchased  by  the  accused  (or  otherwise,  accordiug  to 
the  state  of  the  facts). 

Aggravated  Uttering. — ^Where  the  aggravation  con-  uttering  and 
sists  in  the  fact  of  previous  conviction,  the  charge  isyiSJwL*^" 
the  same  as  above,  only  concluding  with  a  statement 
of  the  previous  conviction  and  its  nature,  thus: — "  and 
"  you,  the  said  John  Brown,  had  previously  to  the  act 
"  of  tendering,  uttering,  or  putting  off  the  false  or 
"  counterfeit  coin  above  libelled,  been  convicted  of," 
&c.,  or  "  twice  convicted  of,"  &c.,  as  the  case  may  be  (1). 
Where  the  aggravation  consists  in  the  accused  having  uttering  and 
had  other  base  coins  at  the  time,  the  charge  will  be  Sther  co^na? 
as  above,  adding  that,  at  the  time  of  the  act  libelled, 
the  accused  had  in  his  custody  or  possession  "  one  or 
"  more  pieces  of  false  or  counterfeit  coin,  resembling," 
&c.      Where  the  aggravation  consists  in  the  uttering  AggnTated  by 
having  taken  place  within  a  short  time  of  a  previous  SSSjJ*'**"*^ 
uttering  libelled,  the  form  is  the  same  as  above,  only 
preceded  by  a  statement  of  time  referring  to  the  pre- 
vious  act,  thus: — "  and  being  on  the  day  of  the  tender- 
"  ing,  uttering,  or  putting  off  of  the  false  and  counter- 
"  feit  coin  above  libelled,  or  within  the  space  of  ten 
"  days  then  next  ensuing,"  &c. 

A  charge  of  repeated  uttering  should  unambiguously  Repeated  ntt^i^ 
indicate'  that  the  coin  uttered  second  was  a  different  ^mSSa^^ 
one  from  that  uttered  first.     Where  the  libel  did  not''*^*^***^'- 
expressly  set  this  forth,  the  Court,  in  consideration  of 

1  It  is  not  necessary  to  set  forth  4  Irr.  292  and  85  S.  J.  270.    It  is 

the  substance  of  the  convictions,  eren  sufficient  to  aver  that  the  ao- 

the  section  prescribing  this  having  cuaed  has  been  previously  convicted 

been  held  not  applicable  to  Scot-  of   "the  crimes  and  offences  set 

land. — Chas.  S.  I^vidson  and  Ste-  ^  forth  "  in  a  certain  section  '*  or 

phen  Francis,  H.C.,  Feb.  2d  1863 ;  *<  one  or  more  of  them." 
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Mopp»» practice,  held,  though  with  great  diflSculty,  that  the 

meaniDg  of  the  charge  was  that  the  two  coins  were 

SJUwIwdta*^  different  (1).     It  is  not,  however,  necessary  to  express 

direct  worda.  jj^  g^  many  words  that  the  second  offence  was  com- 
mitted with  a  different  coin  from  the  first.  If  the  first 
act  be  described  so  as  to  indicate  that  the  coin  then 
tendered  passed  out  of  the  accused's  possession, — as 
in  the  case  of  its  being  libelled  that  he  received  some 
article  and  a  balance  of  money  in  exchange  for  it,  it 
is  of  course  manifest  that  the  coin  spoken  of  in  the 
second  charge  must  be  a  different  one. 

uttering  medau,  JJUeHng  MedoZs,  &c,,  of  less  value  tfian  ihe  coins 
they  are  passed  off  for, — No  such  charge  has  occurred 
in  practice.  The  essentials  seem  to  be  that  the  ac- 
cused did — 

I.   "  Tender,  utter,  or  put  off"  as  or  for  certain  of 
the  Queen's  current  gold  or  silver  coin  described, 

II.  A  certain  foreign  coin  (or  medal,  or  piece  of 
metal  described,  as  the  case  may  be),  "  resembling  in 
"  size,  figure,  and  colour"  the  said  current  coin, 

III.  By  delivering  the  same  to  a  person  described 
in  a  manner  described, 

IV.  The  said  foreign  coin,  medal  (or  otherwise),  so 
tendered,  &c.,  being  of  less  value  than  the  said  current 
coin,  as  or  for  which  it  was  so  tendered, 

V.  That  the  accused  acted  "with  intent  to  defraud" 
the  person  previously  described. 
Possession  of  Possessiou  of  Bass  Coin  with  Intent  to  Utter. — 

totenr*"  ^^  The  charge  in  such  a  case  sets  forth  that  the  accused 
had— 

I.  In  his  custody  or  possession — 

IL  "Three  or  more"   false  or  counterfeit  coins, 

"  each  resembling  or  apparently  intended  to  resemble 

"  or  pass  for  a  florin  or  two  shilling  piece  of  the 

Queen's  current  silver  coin  "  (or  as  the  case  may  be), 


it 


1  Anderaon  v.  Blair,  H.C.,  Jan.  Roz  or  Wilson,  Perth,  Sept.  17th 
HthlSei;  4Ir7.5andS3S.J.  182.  1866;  5  Irr.  302 and 2 S.  L.  B. 274. 
See  alao  Jas.  Wilson  and  Elizabeth 
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III.  Knowing  the  same  to  be  false  or  counterfeit,  ^^^^ 
and — 

IV.  "  With  intent  to  utter  or  put  off  the  same,  or 
"  one  or  more  of  them." 

Where  the  coins  in  the  possession  of  the  accused  coins  of  diirer- 

.         .  ent  denomin^ 

were  of  different  denominations,  they  must  be  separ-  tions  separately 
ately  described,  care  being  taken  that  the  statement 
that  in  all  they  amounted  to  three  or  more  coins,  is 
explicit.  Thus,  if  there  were  only  three  coius,  each 
being  of  a  differe^^t  denomination,  some  such  descrip- 
tion as  this  would  be  necessary:  "Three  or  more  false 
"  or  counterfeit  coins,  resembling,  or  apparently  in- 
"  tended  to  resemble  or  pass  for  pieces  of  the  Queen's 
"  current  silver  coin,  one  or  more  of  the  said  pieces 
"  resembling,  or  &c.,  a  threepence  piece  of  the  Queen's 
"  current  silver  money,  and  one  or  more  of  the  said 
"  pieces  resembling,  or  &c.,  a  sixpence  piece,  &c.,  and 
"  one  or  more  of  the  said  pieces  resembling,  or  &c.,  a 
"  shilling  piece,  &c.,  knowing,"  &c. 

Aggravated  Possession  of  Base  Coin  with  Intent  ^fsgn,y9ied 

^^  •'  possession  of 

to  Utter, — ^Where  an  offence  is  aggravated  by  a  pre-  i^we  coin, 
vious  contravention  of  the  Coining  Statutes,  the  charge 
is  as  above,  with  a  statement  of  the  previous  convic- 
tion. 

iTTipairvng  Queen's   Gold   or   Silver  Coin. — ^Theimp^^iriiigcoiiL 
requisites  seem  to  be  a  statement  that  the  accused  did — 
I.   '*  Impair,  diminish,  or  lighten  "  certain  Queen's 
gold  or  silver  coin(s)  described  by  denomination  and 
metal, 

11.  In  a  certain  manner  described — (as  by  dissolving 
metal  off  the  surface  by  acid,  or  as  the  case  may  be), 

III.  With  intent  that  the  coin  so  impaired,  dimin- 
ished, or  lightened  should  pass  for  the  Queen's  current 
gold  or  silver  coin,  as  the  case  may  be. 

Possession  of  Gold  or  Silver  taken  from  Coin. —  Possession  of 

•'  _  _  •'       -  ,  bullion  taken 

The  requisites  seem  to  be  a  statement  that  the  accused  from  coin, 
did— 

2b 


1 
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MonuA. 


TrafBcking  In 
bAM  coin. 


Cotmterfeiting 
coin. 


I.  Unlawfully  have  in  his  custody  or  possession  a 
certain  quantity  named,  or  other  quantity  to  the  pro- 
secutor unknown,  of  filings  (or  clippings,  or  gold  or 
silver  bullion,  or  gold  or  silver  in  dust  or  solution,  as 
the  case  may  be), 

II.  That  the  said  filings  (or  as  the  case  may  be) 
were  produced  or  obtained  by  impairing,  diminishing, 
or  lightening  certain  Queen's  gold  or  silver  coin(s)  de- 
scribed, or  other  Queen's  gold  or  silver  coin  to  the 
prosecutor  unknown, 

III.  That  the  accused  knew  the  same  to  have  been 
so  produced  or  obtained. 

Trafficking  va  Base  British  Coin. — The  charge  in 
such  a  case  should  bear,  that  the  accused  did — 

I.  Without  lawful  authority  or  excuse,  buy  or 
receive  (or  sell,  pay,  or  put  oflF,  or  offer  to  buy  or  receive, 
or  offer  to  sell,  pay,  or  put  off,  as  the  case  may  be), 

II.  Certain  false  or  counterfeit  coin(s)  described,  re- 
sembling, or  apparently  intended  to  resemble  or  pass 
for  certain  coin(s)  of  the  Queen's  money  described — 

III.  At  (a)  certain  lower  rate(s)  or  value(s)  specified 
than  the  false  coin(s)  import(s),  or  was  (or  were)  appa- 
rently intended  to  import,  or  at  some  other  such  lower 
rate(s)  or  value(s)  to  the  prosecutor  unknown  (1 ). 

Counterfeiting  Coin. — Charges  of  this  class  set  forth 
that  the  accused  did — 

I.  "  Make  or  counterfeit  a  coin  "  (or  "  three  "  or 
more  "  coins,"  or  as  the  case  may  be), 

II.   (Each)  resembling,  or  apparently  intended  to 


1  The  section  relating  to  this 
offence  as  regards  gold  and  silver 
money  (24  and  26  Vict.  o.  99  §  6), 
provides  that  it  shall  not  be  neces- 
sary to  specify  the  rates  in  an  in- 
dictment. But  as  it  has  been  held 
that  procedure  under  the  Act  in 
Scotland  is  to  be  according  to  the 
rules  of  the  criminal  law  of  Soot- 
land  (Chas.  Davidson  and  Stephen 


Francis,  H.C.,  Feb.  2d  1868 ;  %  Irv. 
292  and  85  S.  J.  270),  the  question 
might  be  raised  whether  this  part 
of  the  section  was  applicable  to  Scot- 
land. The  prosecutor  can  always 
avoid  any  such  difficulty,  by  speci- 
fying the  rate  or  value  according 
to  his  information,  and  by  using 
the  words  *'  other  such  lower  rate 
or  value  to  prosecutor  unknown." 


(( 


*  ^1 
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resemble,  or  pass  for  certain  current  British  coin  orMopiw. 

foreign  coin,  described  by  denomination,  metal,  and 
value. 

Oilding  or  Silvervn^  Coin  or  pieces  of  Metal,  suit-  Gliding,  4c, 
able  for  Coining  (1). — ^A  charge  of  this  sort  varies** 
according  as  it  is  one  of  casing  over  base  coin  or  alter- 
ing real  coin,  or  casing  over  pieces  of  metal  with  intent 
to  coin  them.     A  charge  of  gilding  or  silvering  base  ouding,  Ac, 

^  ^  bftM  coin. 

coin  sets  forth  that  the  accused  did — 

I.  Gild  (or  silver),  or  with  a  certain  wash,  or  with 
some  other  wash  or  materials,  to  the  prosecutor  un- 
known, capable  of  producing  the  colour  or  appearance 
of  gold  (or  silver),  or  in  some  other  way  or  by  some 
other  means  to  the  prosecutor  unknown,  wash,  case 
over,  or  colour,  a  coin  (or  "  three  or  more  coins,"  or  as 
the  case  may  be), 

II.  (Each)  resembling,  or  apparently  intended  to 
resemble,  or  pass  for  certain  of  the  Queen's  current 
gold  or  silver  coin,  described  by  denomination  metal 
and  value. 

Where  the  offence  consists  in  gilding  genuine  silver  onding,  Ac., 

.,  .,.  •!        '  •  •        .1      sUver  or  copper 

com,  or  gliding  or  silvering  genume  copper  com,  the  coin, 
charge  sets  forth  that  the  accused  did — 

I.  Gild  (or  silver),  &c.,  as  above,  "  a  shilling  piece 
"  of  the  Queen's  current  silver  money  (or  "  a  farthing 
"  piece  of  the  Queen's  copper  current  money," — or 
*'  three  or  more,"  &c.,  all  as  the  case  may  be). 

II.  That  the  accused  did  this  with  intent  to  make 
the  same  resemble  or  pass  for  certain  Queen's  current 
gold  (or  silver)  coin  described  by  denomination,  &c. 

A  charge  of  gilding  or  silvering  pieces  of  metal,  setsgjJJgBj^^^ 
forth  that  the  accused  did — 

I.  Gild  (or  silver),  &c.,  as  above — a  piece  of  silver 
(or  piece  of  copper,  or  piece  of  coarse  gold,  or  of  coarse 
silver,  or  any  other  piece  of  metal  or  mixed  metal,  as 

1  Act  2i  and  26  Viot  o.  99  §  8. 
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MODDg. 


coin. 


__  the  case  may  be — or  "  four  or  more  pieces,"  &c.,  as  the 
case  may  be.) 

II.  That  the  said  piece  of  silver  (or  as  the  case  may 
be — or  "  each  of  the  said  pieces  of/'  &c.),  "  was  of  fit 
"  size  and  figure  to  be  coined." 

III.  That  the  accused  did  this  with  intent  that  the 
same  should  be  coined  into  false  or  counterfeit  coin, 
resembling,  or  apparently  intended  to  resemble,  or  pass 
for,  certain  of  the  Queen's  current  gold  (or  silver  coin), 
described  by  denomination,  &c.  (1.) 

Filing,  Ac.,  Current  Coin,  with  Felonious  Intent 
— ^No  charge  of  this  sort  has  occurred  in  practice. 
The  requisites  seem  to  be  a  statement  that  the  accused 
did— 

I.  File  (or,  in  some  manner  described,  "  alter),"  a 
shilling  piece  of  the  Queen's  current  silver  money  (or 
a  piece  of  copper  money  described,  as  the  case  may  be 
— or  "  five  or  more,"  &c.,  as  the  case  may  be.) 

II.  That  the  accused  did  this  with  intent  to  make 
the  same  resemble  or  pass  for  certain  Queen's  current 
gold  (or  silver)  coin  described  (2). 
i'*Ac''co£ta"*      Making,  Dealing/  in,  or  Possessing  Coining  Appa- 
•ppantoB.        rattis. — It  will  be  convenient  to  separate  the  state- 
ment of  the  charge  in  cases  of  Queen's  gold  and  silver 
coin,  or  foreign  coin  (§  24),  fi-om  the  statement  of  the 
Britt*h  gold  and  charge  in  cases  of  copper  coin   (§  14).     As  regards 
foreign  coinage  British  gold   and    silver   coin,    or    foreim    coin,    the 

appantna.  «  ,.  . 

charges  vary  accordmg  as  the  oflFence  relates  to  moulds 
for  the  faces  of  coin,  or  edging  tools,  or  presses  for 
Monida.  applying  such  tools.       Where   the  charge  relates  to 

moulds,  it  sets  forth  that  the  accused  did — 

I.  Without  lawful  authority  or  excuse,  make  (or 


1  It  would  probably  be  competent 
to  add  here,  in  both  this  and  the 
previous  caae,  "or  for  some  other 
"  of  the  Queen's  current  gold  (or 
"  silver)  coin,"  the  Act  speaking 


2  See  previous  note. 


only  of  intent  to  make  the  coin  pass 
for  '*any"  current  gold  or  silver 
coin,  and  it  being  uncertain  for 
what  particular  coin  the  accused 
might  pass  off  the  coloured  metal. 
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mend,  or  buy,  or  sell,  or  have  in  his  custody  or  pos-  mqpct. 

session,  as  the  case  may  be),  a  puncheon  (or  counter- 
puncheon,  or  matrix,  or  stamp,  or  die,  or  pattern,  or 
mould,  or  "  two  or  more,"  &c.,  as  the  case  may  be), 

II.  Upon  which  there  was  made,  or  impressed,  or 
which  would  make  or  impress,  or  which  was  adapted 
and  intended  to  make,  or  impress,  the  figure,  stamp, 
or  apparent  resemblance  of  both  (or  one)  of  the  sides 
of  certain  Queen's  current  gold  (or  silver,  or  foreign) 
coin  described,  or  part  of  such  si(ie(s). 

III.  That  the  accused  acted  knowingly. 

Where  the  charge  relates  to  edging  tools,  it  sets  Edging  looia. 
forth  that  the  accused  did — 

I.  Without  lawful  authority  or  excuse,  make  (or 
mend,  &a,  as  above),  an  edger  (or  edging  tool,  or 
other  tool,  or  collar,  or  instrument,  or  engine — or 
"  two  or  more,"  &c.,  as  the  case  may  be), 

II.  The  same  being  "  adapted  and  intended  for  the 
marking  of  coin  round  the  edges  with  letters  (or  grain- 
ings,  or  marks,  or  figures),  apparently  resembling  those 
on  certain  Queen's  current  gold  (or  silver,  or  foreign) 
coin  described, 

III.  The  accused  knowing  the  same  to  be  adapted 
and  intended  for  that  purpose. 

Where  the  charge  relates    to    coining   presses   or  coining  prewes, 
similar  instruments,    it   sets  forth   that   the  accused^ 
did— 

I.  Without  lawful  authority  or  excuse,  make  (or 
mend,  &c.,  as  above),  a  press  for  coinage  (or  a  cutting 
engine  for  cutting  by  force  of  a  screw,  or  of  any  other 
contrivance,  round  blanks  out  of  gold,  silver,  or  other 
metal,  or  mixture  of  metals,  or  some  other  machine — 
or  "  three  or  more,"  &c.,  as  the  case  may  be), 

II.  The  accused  knowing  such  press  to  be  a  press 
for  coinage  (or  such  engine,  or  other  machine,  to  have 
been  used,  or  to  be  intended  to  be  used  for,  or  in  order 
to  the  false  making,  or  counterfeiting,  of  Queen's  cur- 
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MODUB. 


Apparatu  for 
coining  copper. 


Importing  or 
exporting  base 
coin. 


Exporting. 


rent  gold  or  silver  coin,  or  foreign  coin,  as  the  case 
may  be). 

Charges  in  relation  to  copper  coinage  may,  it  would 
appear,  be  stated  more  broadly,  the  words  of  the  sec- 
tion (1)  being  more  general  than  those  of  the  section 
already  noticed.  The  essentials  appear  to  be  a  state- 
ment that  the  accused  did — 

I.  Without  lawful  authority  or  excuse,  make  (or 
mend,  &c.,  as  above),  an  instrument  (or  tool,  or  engine, 
or  "  four  or  more,"  &c.,  as  the  case  may  be), 

II.  The  same  being  adapted* and  intended  for  the 
counterfeiting  of  certain  of  the  Queen's  current  copper 
coin. 

III.  That  the  accused  acted  knowingly. 

Importing  or  JSxjxyriing  Base  Coin, — A  charge  of 
importing  should  set  forth  that  the  accused  did — 

I.  Without  lawful  authority  or  excuse,  import  or 
receive  into  the  United  Kingdom  (from  beyond  the 
seas)  (1), 

II.  Certain  false  or  counterfeit  coin  described  by 
the  number  of  coins,  and  a  statement  that  they  re- 
sembled or  were  apparently  intended  to  resemble  or 
pass  for  certain  coins  of  the  Queen's  current  gold  (or 
silver)  coin  described,  (or  certain  gold  or  silver  coin  of 
a  foreign  country  described,  as  the  case  may  be), 

III.  The  accused  knowing  the  same  to  be  false  and 
counterfeit. 

A  charge  of  exporting  base  coin  should  set  forth 
that  the  accused  did — 

I.  Without  lawful  authority  or  excuse,  export  from 
the  United  Kingdom  in  a  manner  described  (or  put  on 
board  a  ship,  vessel,  or  boat  described,  for  the  purpose 
of  being  exported  from  the  United  Kingdom,  as  the 
case  may  be), 

II.  A  certain  number  of  false  or  counterfeit  coins. 


1  Act  24  And  25  Vict.,  o.  99,  §  14.       in  §  7,  but  not  in  §  19  of  the  Act  24 

2  The  words  in  brackets  are  use^l        and  25  Viot.,  c.  99. 
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resembling,  or  apparently  intended  to  resemble,  or  pass  mqdpb. 

for,  certain  Queen's  current  gold  (or  silver  or  copper 
coin,  as  the  case  may  be), 

IIL  The  accused  knowing  the  same  to  be  false  or 
counterfeit  (J). 

Fire-raising. — ^The  charge  must  state —  Rre-rawng. 

I.  To  whom  the  building  or  other  subject  belonged. 
II.  The  mode  in  which  the  incendiary  set  fire  to  it, 
and — 

IIL  That  the  fire  took  effect  and  burned  the  whole 
or  certain  named  portions  of  it  (as  the  case  may  be), 
and  (where  such  is  the  fact),  burned  adjoining  pro- 
perty described. 

It  is  indispensable  that  the  ownership  be  specified  statement  of 
(2),  but  the  prosecutor  may  take  some  latitude  thus  :  indispenaabie. 
— "  Being  the  property  of  A.  B.,  or  of  some  other  per- 
"  son  or  persons  to  the  prosecutor  unknown,  other  than 
"  you  the  said  C.  D.,"  the  accused  (3).     In  stating  the  Latitude  in 
mode  in  which  fire  was  applied,  considerable  latitude  applying  fli-e. 
is  allowed.      Thus,  an  objection  was  repelled  to  an  in- 
dictment which  after  describing  a  particular  act  spoke 
also  generally  of  "  setting  fire  to  various  other  parts  of 
"the  said  apartments"  (4).     And  in  every  case  a  lati- 
tude of  "  in  some  other  manner  to  the  prosecutor  un- 
"  known"  is  allowed  (5). 

The  form  of  the  charge  of  attempt  to  commit  wilful  Attempt, 
fire-raising  is  the  same  as  in  the  case  of  the  completed 


1  To  save  space,  the  offencee  of 
defacing  coin,  and  remoying  ar- 
ticles from  Royal  Mints,  have  not 
been  noticed  here,  as  the  first 
would  probably  be  dealt  with  sum- 
marilyi  and  as  the  second  cannot 
occur  in  Scotland,  there  being  no 
Mint  there. 

2  John  Maokirdy,  Glasgow,  Oct. 
1st  1856 ;  2  Irv.  474. 

SJas.   Gibson,   H.C.,  Dec.   23d 
1844  ;  2  Broun  832  (Indictment). 
4  Harris   Rosenberg   v,    Alithia 


Bamett  or  Rosenberg,  Aberdeen, 
April  16th  1842  ;  1  Broun  266  and 
Bell's  Notes  194. 

6  Rob.  Hall,  Glasgow,  Jan.  5th 
1837  ;  1  Swin.  420  and  Bell's  Notes 
194. — ^The  case  of  John  Arthur, 
H.C.,  March  16th  1836;  1  Swin. 
124  forms  truly  no  exception  to  this 
rule,  though  the  rubric  might  mis- 
lead into  this  belief.  Accordingly, 
the  case  of  Arthur  was  quoted  in 
vain  in  the  case  of  Hall  supixi. 
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MoDug. offence,   except  that   instead  of  stating  that  it  took 

effect,  the  charge  bears  that  the  accused  did  thus 
attempt  to  set  fire,  &c. 

Fire-rawiigto         A  chaxs^e  of  fire-raising  to   defraud  insurers  sets 

defnod  insuren.  ^  ^ 

forth — 

I.  A  narrative  describing  the  position  of  the  ac- 
cused, such  as  that  he  was  at  a  certain  time  tenant  of 
particular  premises,  and  carried  oq  a  business  there, 

II.  A  narrative  of  the  effecting  of  the  insurance, 
stating  the  time  of  insuring,  the  name  of  the  Insurance 
Company,  the  amount  insured,  and  the  nature  of  the 
property,  and  stating  further,  where  such  is  the  fact, 
that  the  sum  exceeded  the  value  of  the  property  in- 
sured, 

III.  A  statement  that  the  insurance  being  still  in 
force,  the  accused  did  set  fire  to  the  property  in  a 
manner  described, 

lY.  A  statement  that  the  fire  took  effect,  and  a 
general  description  of  the  injury  done, 

y.  A  statement  that  the  accused  did  this  with 
intent  to  defraud  the  said  Insurance  Company,  by  re- 
covering the  amount  insured  or  part  of  it,  on  the  pre- 
tence that  the  fire  was  accidental ;  and  where  it  is  to 
be  proved  either  that  the  sum  insured  was  originally 
above  the  value  of  the  property,  or  that  the  goods 
which  were  consumed  were  not  of  the  value  insured,  it 
is  added  that  the  intent  was  to  recover  on  the  addi- 
tional pretence  that  the  property  consumed  was  really 
of  the  value  represented  by  the  sum  insured. 
Movables  not  Where  the  subjects  are  movable,  it  is  not  necessary 

cuboratciy.  to  describe  them  elaborately,  such  expressions  as  "  the 
"  furniture,  stock-in-trade,  goods,  and  other  effects 
*'  contained  within  the  said  premises  "  being  suflScient. 
The  rule  as  to  stating  the  mode  of  applying  the  fire, 
is  the  same  as  in  wilful  fire-raising. 
al^cr°attcmJ7to^  In  a  charge  of  setting  fire  to  property  to  defraud 
inOTrance"**^     iusurcrs,   it  is  uot  uccessary  to  set  forth  an  actual 
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attempt  to  recover  anything  from  the  insurer,  if  it  be  mqptw. 

averred  that  the  act  was   done    with    the    felonious 
intent  to  defraud  by  recovering  the  insurance  on  false 
pretences  (1).     But  it  is  necessary  that  it  be  averred  Accnaed's 
that  the   accused  had   an  interest  in,   or  power  to  *°'®"**- 
recover  the  sum  insured,  or  acted  to  aid  some  one  who 
had  such  (2).     It  is  not  necessary  to  set  forth  the  Remonti  of  goods 
removal  by  the  accused  of  part  of  the  insured  goods  JJerSS."^  "^* 
before  the  fire,  in  order  to  entitle  the  prosecutor  to 
prove  that  fact,  the  averment  in  the  libel  being  that 
the  intent  was  to  represent  the  goods  actually  con- 
sumed as  of  the  value  insured  (3). 

A  charge  of  attempt  to  set  fire  to  property  to  Attempt  at  Are- 
defraud  insurers,  differs  from  a  charge  of  the  complete  fnmdf 
offence,  only  in  the  statement  of  the  mode  of  the  act 
amounting  merely  to  an  attempt,  and  in  the  statement 
of  the  intent  setting  forth  that  what  the  accused  did 
was  done  with  the  design  and  purpose  of  setting  fire 
to  and  burning  the  insured  property,  and  with  intent 
afterwards  to  recover,  on  the  false  pretence  of 
accident,  &c. 

Such  crimes  as  wilfully  or  recklessly  setting  fire  to  Recwessflr©- 
one's  own  property,  to  the  danger  of  the  lives  and 
property  of  others,  or  by  recklessness  setting  fire  to  the 
property  of  others,  are  charged  by  a  statement — 

L  That  the  accused  set  fire  to  certain  property  in  a 
certain  manner,  using  such  words  as  "wilfully  and 
"  feloniously,"  or  "  culpably  and  recklessly,"  according 
to  the  nature  of  the  acts  done, 

II.  That  it  took  effect,  and  to  what  extent,  and — 

III.  That  the  accused  did  this  to  the  danger  of  the 
lives,  or  to  the  risk  of  the  property  of  others,  or  to 
both  of  these  effects,  as  the  case  may  be. 

.  *;  .   ,  Rales  as  to 

The  general  rules  applicable  to  wilful  fire-raising  as  wiifui  ure-raia. 

1  Chas.  Little,  Glasgow,  May  Ist  April  6th  1867 ;  5  Try.  86S  and  89 
1857  ;  2  Irv.  624.  S.  J.,  386  and  4  S.  L.  R.  1. 

2  Hannah  M*Atamney  or  Henry  8  Will.  M'Credie,  Ayr,  Oct.  2d 
and   John    M'Atanmey,    Dundee,  1862 ;  4  Irv.  214  and  35  S.  J.  S. 
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Modus. 


it 


It 


Destruction  of 

ships. 


to  the  latitude  allowed  in  libelling  the  mode  of  raising 

the  fire,  apply  also  to  crimes  of  this  description.     The 

daijlr  to*****°*  danger  resulting  from  the  accused's  act,  may  be  set 

othcn^  forth  in  general  terms  : — "  and  this  you  did  to  the 

danger  of  the  lives  of  the  inhabitants  of  the  pre- 
mises, and  to  their  great  terror  and  alarm"  (1). 
In  one  case,  where  it  was  set  forth  that  the  accused 
set  fire  to  "  a  quantity  of  straw  mats,  or  other  com- 
"  bustible  articles "...."  to  the  danger  of  the 
"  tenement,  part  of  the  woodwork  of  which  was 
"  burned  or  scorched  by  the  fire  so  raised  by  you,"  the 
objection  that  the  description  should  have  shewn  how 
the  burning  of  the  straw  was  necessarily  dangerous, 
was  repelled,  it  being  observed  that  the  question  of 
real  danger  was  one  of  circumstances,  and  therefore 
one  of  proof  (2). 

Destroying  Ships. — ^A  charge  under  the  statute 
against  fraudulent  destruction  of  ships,  requires — 

L  A  narrative  that  the  accused  being  the  owner  of 
a  ship  described  (or  captain,  or  master  or  other  officer 
of,  or  mariner  in  it,  as  the  case  may  be)  did — 

II.  Wilfully  cast  away  (or  bum,  or  destroy,  as  the 
case  may  be)  the  ship  in  a  manner  described  ;  (or  did 
direct  or  procure  the,  &c.,  by  certain  persons  named, 
in  a  manner  described), 

III.  That  the  accused  acted  with  intent  to  pre- 
judice a  person  described,  who  had  underwritten  a 
policy  of  insurance  on  the  vessel,  (or  cargo  of  the 
vessel,  giving  the  particulars) ;  (or  to  prejudice  a 
certain  merchant  having  goods  on  board,  or  to 
prejudice  the  owner(s)  of  the  ship,  as  the  case  may  be). 

Malicious  Mischief. — ^A  charge  of  malicious  mis- 
chief sets  forth — 

I.  That  the  accused  did  "wickedly,  wantonly, 
"  maliciously,   and  mischievously "  do   a  certain  act, 


Malicious  mis- 
chief. 


1  Geo.  Macbean,  Inyemeas,  April 
15th  1847 ;  Ark  262  (indiotment). 


2  Jas.  B.  Fleming,   H.C.,  July 
24th  1848 ;  Ark  519. 
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such  as  breaking  a  number  of  windows,  in  a  manner  ^o^^*- 

described,  or  some  other  manner  imknown. 

11.  The  property  injured  belonging  to  a  person 
described. 

Where  the  crime  consists  solely  in  injury  to  the  owner  epecifled. 
property  of  others,  the  owner  must  be  specified  (1). 

Where    the    charge  relates  to   the    obstruction   ofR*"^»yo*>*t™c- 
railways  under  the  Statute  (2),  it  should  state — 

I.  That  the  accused  at  a  certain  time  and  place, 
and  on  a  certain  line  of  railway,  did  "  wilfully  "  do  or 
cause  to  be  done,  or  assist  in  doing,  as  the  case  may 
be,  an  act  described,  such  as  placing  a  stone  on  the 
rails  in  such  a  manner  as  to  obstruct  trains,  &c., 
passing  along  the  line,  in  consequence  whereof — 

II.  An  engine  (and  set  of  carriages)  did  come 
against  the  stone,  and  were  thereby  obstructed  (or  the 
safety  of  the  persons  conveyed  by  a  certain  train  was 
endangered,  as  the  case  may  be).  Both  circumstances 
— the  obstruction  and  danger  to  persons  (3),  may  be 
combined  cumulatively. 

In  a  charge  of  obstructing  a  railway,  at  common  ^™®n^»^— 
law,  it  is  suflScient  to  aver  the  act,  and  that  it  was'^*"'^*y- 
done  in  a  manner  calculated  and  intended  to  obstruct 
the  trains  travelling  on  the  line,  and  to  endanger  the 
safety  of  the  persons  conveyed  by  them.  A  charge  at 
common  law  of  "wilfully  and  recklessly"  doing  a 
similar  act,  is  sufficiently  stated  by  an  averment  of  the 
fact,  and  that  it  was  done  in  a  manner  calculated  to 
obstruct  trains  (4). 

Murder — Charges  of  murder  vary  with  the  mode  Murder, 
to  be   described.     In   cases   of  murder  by  violence, 
there  is  generally  a  statement — 

I.   That  the  accused  did  wickedly  and  feloniously 


1  John  Mackirdy,  Glasgow,  Oct.  8  John  B.  Murdoch,  Perth,  May 
Irt  1856 ;  2  Irr.  474  (observation  2d  1849  ;  J.  Shaw  229  (indictment), 
per  Lord  Justice  Clerk  Hope).  4  John  E.  Murdoch,  Perth,  May 

2  Act  3  and  4  Vict.  c.  97,  §  15.  2d  1849 ;  John  Shaw  229. 
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mqp^^ attack  and  assault  A.  B.,  giving  a  detailed  account  of 

the  violence,  and — 

II.  An  averment  "  by  all  which  or  part  thereof  the 
deceased  suffered  certain  injuries,  and  immediately  or 
soon  thereafter  died,  or  died  on  a  certain  date  named, 
and — 

III.  "  Was  thus  murdered  by  you  the  said  C.  D." 

Different  modes       Where  a  charge  of  murder  set  forth  violence  by 
blows  and  by  strangling,  it  was  objected  that  the  libel 
spoke   of  fracture   of   the    skull    and   strangulation, 
ascribing  the  death  to  both :  the  Court  repelled  the 
objection,  holding  that  the   prosecutor  was   entitled, 
under  the  words,  "by  all  which  or  part  thereof,"  to 
prove  the  death  to  have  resulted  from  one  or  other,  or 
both  of  the  injuries,  and  that  he  could  not  be  com- 
pelled to  state  the  cause  of  death  more  specifically  (1). 
And  in  another  case,  a  charge  that  the  deceased  was 
"  strangled,  or  suffocated,  or  drowned,"  was  sustained, 
the  species  facti  set  forth  being,  that  the  accused  did 
seize    the    deceased    by    the    neck,    and    strangle    or 
suffocate  him,  and  did  drag  and  throw  him  into  the 
water  (2).     Where  a  body  was  found  in  the  sea,  and 
it  was  difficult  to  say  whether  the  external  injuries 
were  the  result  of  the  submersion,  or  were  inflicted 
previously,  the  Court,  on  a  satement  that  the  libel 
was  drawn  as  specifically  as  was  possible  in  the  circum- 
stances, allowed  a  charge  to  pass  which  first  described 
injuries  by  violence,  and  then  added,  "  or  you  did,  at 
"  or  near  Granton  Quarry,  aforesaid,  throw  the  said 
"  John  Matson,  or  cause  him  to  be  thrown  into  the 
"  sea,  and  did  leave  him  therein,  by  all  which,  &c.  (3). 

1  Arthur  Wooda  and  Henrietta  been  more  satisfactory  had  there 
Woods,  H.C.,  Feb.  25th  1839  ;  Bell's  been  a  statement  indicating  the 
Notes  196.  difficulty  of  libeUing  precisely.    It 

2  Pet.  Cameron,  Invemess,  April  seems  inadvisable  that  relevancy 
16th  1841 ;  2  Swin.  543  and  Bell's  should  be  upheld  by  a  verbal  state- 
Notes  196.  See  also  Ann  Tinman,  ment  by  the  prosecutor,  when  it 
H.C.,March2dl873;  2Couper503.  is  easy  to  set  forth  the  circum- 

8  Alex.  Matson,  H.C.,  Nov.  27th  stances  which  entitle  the  prosecutor 
1848 ;  J.  Shaw  127«    It  would  have      to  an  exceptionally  wide  latitude. 
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Again  a  libel  after  charging  the  accused  with  certain  modus. 
violence,  added,  "and  did  violently  twist  a  rope  or 
"  other  ligature  round  his  neck ;  by  all  which  or 
"part  thereof,  his  skull  was  fractured,  and  he  was 
strangled,"  &c.  The  objection  was  repelled  that  the 
strangulation  was  not  explicitly  stated  to  have  been 
caused  by  the  accused  (1). 

In  other  cases  of  death  by  violence,  where  the  violence, 
injuries  are  not  the  result  of  a  direct  assault,  as  in  the 
case  of  a  person  falling  to  the  bottom  of  a  coal-pit 
shaft  and  being  killed,  in  consequence  of  the  accused 
having  cut  the  strands  of  the  cage  rope,  the  charge 
sets  forth — 

I.  The  act(s)  done,  with  the  qualification  of  the 
words  "  wilfiilly,  wickedly,  and  feloniously,"  or  similar 
words, 

II.  The  resulting  death,  and — 

III.  That  the  deceased  was  thus  murdered  by  the 
accused. 

Where   the   murder  is  by  means  of  poison,   the  Poison, 
charge  states — 

I.  That  the  accused  "  did  administer  or  cause  to  be 
"  taken  by "  the  deceased,  in  a  manner  described — 
e,g.y  "  in  tapioca  and  in  porter  or  beer,  or  one  or  more 
"  of  them,  or  in  some  other  articles  of  food  or  drink  to 
"  the  prosecutor  unknown,  or  in  some  other  manner  to 
"  the  prosecutor  unknown," 

II.   A  quantity  or  quantities  of  a  certain  poison 
named  "  or  other  poison  to  the  prosecutor  unknown," 

III.  That  the  deceased  having  taken  the  said  poison, 
did,  in  consequence,  die  at  a  particular  time,  and — 

IV.  "  Was  thus  murdered  by  you,  the  said  A.  B." 

Lastly,  as  regards  those  cases  which  may  relevantly  Death  resulting 
be  charged   as  murders,  though   the   death  was   notcSmeT"    " 
directly  inflicted  by  the  accused  :  it  is  a  good  charge 

1  Arthur  Woods  and  Henrietta      1839  ;  2  Swin.  823  and  Bell's  Notes 
Young  or  Woods,  H.O.,  Feb.  25th      196. 
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of  murder,  if  the  prosecutor  set  forth  such  crimiDal 
acts  as  wilful  and  wholly  reckless  desertion  of  aa 
infant  (1),  or  attempt  to  procure  abortion,  or  the 
like  (2),  and  aver  the  death  and  murder  as  above. 

Where  death  has  ensued  from  disease  supervening 
on  the  injury,  it  is  not  necessary  to  set  forth  the 
disease,  the  question  whether  it  was  a  direct  conse-^ 
quence  of,  and  therefore  a  part  of,  the  injury,  being 
one  of  proof  (3). 

Culpable  Homicide,  or  Culpable  Causing  of 
Injuries  to  the  Lieges. — ^The  modes  of  libelling 
vary  considerably.  Where  the  injury  is  caused  by 
an  illegal  or  culpable  or  reckless  act,  the  charge  sets 
forth— 

I.  The  acts  done,  such  as  assaulting  and  striking 
(or  administering  a  quantity  of  a  drug,  or  driving 
furiously,  or  firing  a  gun  near  a  road,  or  the  like, 
whereby  the  person  was  knocked  down  or  stupefied 
or  wounded,  as  the  case  may  be), 

II.  That,  in  consequence  thereof,  the  injured 
person  died  (or  was  injured  in  a  manner  described), 
and — 

III.  (In  cases  of  culpable  homicide)  that  he  was 
thus  culpably  bereaved  of  life  by  the  accused. 

Where  there  is  culpable  or  reckless  neglect  of  duty, 
causing  injury,  the  charge  begins  by — 

I.  A  statement  of  what  the  accused's  duty  was, 
II.  A    charge  that   nevertheless    he    did    certain 
things, 

IIL  That  a  certain  result  followed  whereby  a 
certain  person  was  injured,  and — 

IV.  (In  culpable  homicide)  in  consequence,  died, 
and  was — 

V.  Thus  culpably  killed  by  the  accused. 

8  Irr.  285,  and   81  S.  J. 


1  Elizabeth   Kerr,    H.C.,    Dec 
24th  1860  ;  8  Irv.  645. 

2  Will.  Reid,  H.C.,  Not.  10th 


1858 
176. 

8  Jas.  Stewart,  Ayr,  Sept.  2l8t 
1858;  8  Irv.  206. 
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Certain  cases  require  more  elaboration  in  charging  modot^ 


« 
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the  acts  done  or  neglected  than  others.     E.g.,  in  cases  JJJ^^*^ 
of  injury  by  reckless   driving,  it  is  sufficient,   after 
describing, 

I.  That  the  accused  had  carts,  horses,  &c.,  as  the 
case  may  be,  imder  his  charge,  to  state  that — 

II.  The  accused  did  "culpably,  negligently,  and 
"  recklessly  drive  the  said  cart  along  the  high  road, 
"  leading,"  &c.,  following  this  up  by— 

III.  A  statement  of  what  followed — "  in  conse- 
quence whereof,  the  said  horse  or  the  wheel  or  other 
part  of  the  said  cart,  or  one  or  other  of  them,  did, 
on  the  said  high  road,  and  at  or  near  a  part 
thereof,"  (here  the  particular  place  is  described), 
come  in  contact  with  the  person  of  A.  B.,  carter, 
then  residing  in  or  near  Musselburgh  aforesaid, 
whereby  he  was  injured,"  or  *'  mortally  injured," 
&c.,  &c.,  as  the  case  may  be  (1).  In  a  charge  ofRecueas 
reckless  steering  of  a  vessel,  it  was  held  sufficient  to 
set  forth  that  the  accused  ''  did  navigate,  direct, 
manage  or  steer,  the  said  smack  or  boat,  in  a 
culpable,  negligent,  and  reckless  manner,  and  with- 
out due  regard  to  the  safety  of  persons  in  other 
boats  fishing,  or  otherwise  engaged,  in  or  near  the 
said  Sound  of  Raasay,"  and  in  consequence  the  boat 
ran  down  and  sank  another  boat  described,  ''then 
"  lying  in  or  near  said  Sound,"  and  that  thereby, 
&c.  (2).  But  such  a  charge  as  causing  death  by  un- Administntion 
skilful  administration  of  drugs,  or  the  like,  must  be^  *™**' 
particularly  set  forth.  An  indictment  was  held 
irrelevant  which  charged  the  accused  with  holding 
himself  out  as  competent  to  dispense  drugs,  and  with 
neglecting  to  make  proper  inquiries  as  to  the  state  of 
the  person  to  whom  the  medicine  he  sold  was  to  be 

1  Will.    Meason,    Perth,    April  2  AnguB  Macpherson  and  John 

29th  1841 ;  2  Swin.  548  and  Bell's  Stewart,    InTemefls,    Sept.    24th 

Notes  192.— Geo.  Murray,  Aber-  1861 ;  4  Ir?.  85. 
deen,  April  1841 ;  2  Swin.  549  note. 
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administered.  The  Court  held  it  necessary  to  libel 
such  a  case  very  distinctly,  and  that  it  was  not 
suflScient  to  say  that  the  accused  failed  to  inquire  as 
to  the  age  and  state  of  health  of  the  person  injured, 
and  that  a  clear  statement,  indicating  whether  it  was 
neglect  of  duty  by  a  competent  person,  or  improper 
assumption  of  a  character  by  an  incompetent  person 
that  was  the  basis  of  the  charge,  should  be  given  (1). 
The  following  are  illustrations  of  the  latitude  allowed 
in  the  general  structure  of  charges  of  this  class  : — In  a 
case  of  culpable  neglect  of  duty,  the  charge  set  forth 
certain  precautions  which  should  have  been  taken,  and 
All  or  on«  or      that  "  all  and  each,  or  one  or  more  of  the  precautions 

more  of  precau-  ^  '  *^ 

tiont  neglected.  "  aforosaid,"  wcro  culpably  and  recklessly  omitted.  An 
objection  to  this  charge  was  repelled  (2).  Where  the 
accused  was  charged  with  adding  links  of  improper 
shape  and  construction  to  a  chain,  with  defective  ma- 
terials and  insufficient  workmanship,  the  objection  that 
the  libel  did  not  specify  in  what  respect  the  things 
above  detailed  were  faulty,  was.  repelled  (3).     An  in- 

Libeiiinffnegiect dictment  which  set  forth  that  certain  iniunctions  had 

of  sherilTB  ^  •* 

injunctions.  been  issucd  by  the  SheriflF  in  regard  to  the  precautions 
to  be  taken  in  certain  operations,  was  held  relevant, 
the  objection  that  the  Sheriff  had  no  power  to  issue 
such  injunctions,  and  that  therefore  the  libel  was 
irrelevant,  being  repelled,  on  the  ground  that  the 
Sheriff  had  power  to  issue  such  injunctions,  and  that 
the  libel  was  not  laid  on  the  injunctions  of  the  Sheriff 
alone,  but  on  the  narrative  that  these  had  been  adopted 
by  the  accused's  employers,  and  enjoined  on  him  by 
them ;  and  further,  that  the  accused  not  only  neglected 
these,  but  all  other  proper  precautions  for  the  safety 
of  the  lieges  (4).     A  charge  of  culpable  homicide,  by 


1  Chas.  Buchan,  Stirling,  May 
5th  1868 ;  4  Irv.  392  and  35  S.  J. 
461. 

2  Jas.  Finney,  H.C.,  Feb.  14th 
184S ;  Ark.  432. 


8  Geo.  Stenhouse  and  Arch. 
M'Kay,  H.C.,  Nov.  8th  1862;  1 
Irv.  94. 

4  Jas.  Auld,  Aberdeen,  Sept.  23d 
1856;  2  IxT.  459  and  29  S.  J.  8. 
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firing  a  rifle  in  the  direction  of  a  place  described  asMoppg. 

'*  pubKc,"  and  "  frequented  by  the  lieges,"  was  held 
relevant,  though  there  was  no  further  statement  of 
cidjxi  in  the  firing  than  that  it  was  '*  culpably  and 
'*  recklessly"  done  (I).  In  cases  of  culpable  homicide, 
where  the  death  results  from  disease  supervenine  on  Death  from 

, ,       .    .  ...  .  X         11  -i.1.'  •     <>»«a>e  Biiper- 

tne  mjujy,  it  is  not  necessary  to  allege  anything  m  Tening. 
reference  to  the  disease. 

Attempt  to  Murder. — ^A  charge  of  attempt  to  Attempt  to 

°  *  marder  at  com- 

murder  at  common  law,  sets  forth —  mon  !»▼• 

I.  An  averment  of  the  acts  done  by  the  accused, — 
such  as  that  he  fired  at  a  person,  or  administered  poison, 
or  mixed  poison  with  food,  and  placed  it  at  a  certain 
place  in  order  that  a  certain  person  might  take  it,  or 
gave  the  food  to  some  one  described,  telling  him  to 
give  it  to  a  certain  person,  as  the  case  may  be  ;  and — 
II.  That  he  did  this  with  intent  to  murder  the 
said  person  (2). 

Charges  imder  the  statute  making  certain  attempts  statntory 

°  .    ,  ♦  o,  *      attempts  to  mur- 

to  murder  or  injure  capital  (3),  contain —  der  or  injure. 

L  A  statement  that  the  accused  "  wilfully,  mali- 
"  ciously,  and  imlawfuUy"  did  certain  acts  described 
against  a  person  described, 

II.  (Where  the  ofifence  is  not  charged  as  committed 
with  fire-arms,  in  which  case  no  averment  of  intent  is 
necessary),  "  with  intent  in  so  doing,  or  by  means 
"  thereof,  to  murder,  or  maim,  or  disfigure,  or  disable 
"  the  said,"  &c. ;  and — 

III.  (Where  the  charge  is  one  of  throwing  acids,  a 
further  statement  is  necessary,  viz.),  that  the  person 
was  maimed,  disfigured,  or  disabled,  or  did  receive 
other  grievous  bodily  harm,  as  the  case  may  be. 

The  words  "maim"  and  "disfigure"  are  only  used^disflgure"— 

when  used. 

1  Qeorge  Barbier  and  others.  In-  S.  J.  564  (Indictment).  —  Samael 

▼erness,  Sept.  25th  1867 ;  5  Irv.  482  Tumbleson,  Perth,  Sept.  17th  1863 ; 

and  40  S.  J.  1  and  4  S.  L.  R.  251.  4  Iry.  426  and  86  S.  J.  1  (indict- 

S  See  Madeleine  H.  Smith.  H.C.,  ment). 

June  dOth  1857 ;  2  Irv.  641  and  29  3  Act  10  Geo.  IV.  c.  88. 
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in  cases  of  shooting,  stabbing,  and  throwing  acids. 
Although  the  Act  speaks  only  of  "  His  (Her)  Majesty's 
**  subjects/'  it  is  not  the  practice  to  aver  that  the  per- 
son attacked  was  a  subject  of  Her  Majesty  (I). 

Concealment  of  Pregnancy. — This  offence  is 
charged  by  an  averment — 

I.  That  at  a  certain  time  and  place  the  accused 
brought  forth  a  (fe)male  child  (or  a  child  the  sex  of 
which  is  unknown,  as  the  case  may  be), 

II.   That  she  did  not  call  for,  and  make  use  of  help 
or  assistance  in  the  birth  ;  and 

III.  The  child  was  afterwards  found  dead  or  is 
missing  (as  the  case  may  be). 

Although  it  is  usual  to  state  the  sex,  or  that  it  is 
unknown,  indictments  in  which  no  mention  of  the  sex 
was  made  have  been  sustained,  and  the  sex  seems  of 
no  consequence.  It  is  not  necessary  to  state  that  the 
child  was  full  grown  (2).  The  statement  at  the  end  of 
the  charge  may  be  either  confined  to  one  or  other  of 
the  averments  of  "  found  dead  "  or  "  amissing,"  or  both 
may  be  stated  alternatively.  It  is  usual  to  state  where 
the  child  was  found,  but  it  is  not  indispensable  (3). 

Procuring  Abortion. — ^A  charge  of  procuring  the 
abortion  of  a  pregnant  woman  states — 

I.  That  a  certain  woman  having  become  pregnant, 
II.  The  accused  wickedly,  &c.,  did  a  certain  act 
(such  as  using  an  instrument  in  her  body,  or  adminis- 
tering certain  drugs),  "  for  the  purpose  of  causing  her 
"  to  abort,  or  part  in  an  untimely  manner  with  the 
"  foetus  or  child  then  in  her  womb," 

IIL  In  consequence  of  all  which,  or  part  thereof. 


1  Some  indictments  contain  an 
ayerment  to  this  effoct ;  e.g.f  David 
E.  Michie,  Perth,  Oct.  10th  1845 ; 
2  Broun  614  (Indictment  drawn  by 
Lord  Justice  General  Inglis). 

S  Alison  Punton,  H.Ot,  Nor.  5th 
1841;  2  Swin.  572  and  BeU's  Notes 


208  (Lord   Justice   Qerk   Hope's 
charge). 

8  Isobel  M'Lean  or  Dobie,  Perth, 
Oct.  7th  1845  (indictment). — Menie 
or  Marion  Gilbert,  Aberdeen,  April 
15th  1842;  1  Broun  258  (indict- 
ment). 
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the  said  person  was  at  a  particular  time  "  wickedly  mopto. 

''  and  feloniously  caused  or  procured  to  abort,  or  part 
"  in  an  untimely  manner  with  the  foetus  or  child  in 
"  her  womb ;  of  which  foetus  or  child  she  was  "  ("  then 
"  and  there/'  or  at  a  time  and  place  described,  as  the 

case  may  be)  "  delivered  in  the month  or  thereby 

"  of  her  pregnancy." 

A  charge  of  attempt  states  the  act  done  as  above.  Attempt, 
and  avers  the  wicked  and  felonious  intent  of  procuring 
the  person  to  abort,  '*  or  part  in  an  untimely  manner," 
&c. 

Assault. — ^A  simple  narrative  of  the  act(s)  done  is  Aasauit. 
all  that  is  necessary  in  a  charge  of  assault.  It  begins 
with  the  general  statement  that  the  accused  did 
*'  wickedly  and  feloniously  attack  and  assault "... 
and  then  describes  the  assault — "  and  did  with  a  stick 
or  bludgeon,  or  some  other  instrument  to  the  prose- 
cutor unknown,  strike  him  several  or  one  or  more 
blows  on  the  head  or  other  parts  of  his  person,  and 
''  did  kick  him,"  &c.,  &c.  Or  again,  to  take  the  case 
of  one  throwing  a  person  off  a  carriage,  after  the  general 
words  "  attack  and  assault,"  follow  such  words  as  these  : 
and  did  seize  hold  of  him,  and  did  violently  throw 
or  push  him  off  the  said  carriage  on  which  he  was 
then  travelling,  in  consequence  of  which  he  fell  upon 
the  said  railway,"  &c. 
Beating  or  Cursing  Parents. — To  a  charge  of  Beating  or  cn»- 

^^*g  parente. 

beating  parents,  all  that  is  requisite  ii 
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I.  A  similar  specification  as  in  a  case  of  ordinary 
assault  by  blows,  along  with — 

II.   An  averment  of  the  relationship  ;  and — 
III.  A  statement  that  the  accused  was  then  above 
or  under  the  age  of  sixteen  years  (as  the  case  may  be), 
and  not  distracted. 

The  crime  of  cursing  parents  is  sufficiently  charged  Cnning. 
by  a  statement  that  the  accused  did — 
I.  Curse  a  certain  person, 


404 


INDICTMENT. 


UODUB. 


HADlMDCkeil. 


IUp«. 


Under  pnbertf. 


Dragf. 


IT.  Being  his  father  or  mother^  as  the  case  may  be, 

III.  '*  Using  the  words  (1)  .  .  .  ,"  or  similar  ex- 
pressions, 

IV.  The  accused  being  then  above  or  under  sixteen 
(as  the  case  may  be),  and  not  distracted. 

Hamesucken. — ^To  constitute  a  charge  of  hame- 
sucken,  it  must  be  averred — 

I.  That  the  accused  went  to  a  certain  house, 
II.  Being  the  dwelling-house  in  which  A.  B.  lived, 

III.  With  the  premeditated  purpose  of  assaulting 
the  said  A,  B.  (2),  and — 

IV.  That  in  pursuance  of  this  purpose,  he  did  then 
and  there,  within  the  dwelling-house,  ''attack  and 
"  assault  the  said  A.  B.,"  and  maltreat  him  in  Sk 
manner  described,  and  with  certain  results, — such  as 
effusion  of  blood  and  injury  to  the  person. 

Rape. — Rape  is  charged  by  an  averment  that — 
I.  The  accused  did  ''  attack  and  assault"  a  female 
described,  and  did  certain  acts  described,  and — 

II.   "  Did  have  carnal  knowledge  of  her  person  for- 
"  cibly  and  against  her  will,  and  did  ravish  her." 

Where  the  female  is  under  puberty,  this  is  set 
forth,  and  the  words  "forcibly  and  against  her  will" 
are  omitted.  A  charge  of  rape  may  state  such  facts 
as  the  administration  of  ardent  spirits,  or  of  drugs 
to  the  female,  and  that  her  powers  of  resistance  were 
thereby  totally  overcome,  or  that  she  resisted  as  much 
as  she  was  able  in  the  circumstances  (3).  Where  the 
female  was  imbecile  and  young,  the  charge  stated  the 
acts  done  to  have  been  "  forcibly  and  without  her 
''  will,  or  notwithstanding  of  such  resistance  on  her 


1  Ab  to  the  neoewity  of  setting 
forth  the  words  used,  see  Hume  i. 
825. 

S  In  the  case  of  Rob.  Stewart  and 
others,  Ayr,  Oct.  10th  1849,  the 
objection  that  the  libel  did  not  ayer 


the  seeking  for  the  premeditated 
purpose  led  to  the  chai^  of  hame- 
sucken being  withdrawn.  Lord 
Justice  aerk  Hope's  MSS. 

8  Duncan  Macmillan,  Jan.  9th 
1888 ;  BeU*s  Notes  88. 
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"  part  as  her  immature  age,  and  strength,  and  weak  or  mqpct. 

"  imbecile  intellect  enabled  her  to  offer  "  (1). 

Clandestine  Injuky  to  Women. — ^A  charge  ofperaonattng 
personating  a  woman's  husband  sets  forth —  °*  "* 

I.  That  the  accused  did  "  wickedly,  feloniously, 
"  fraudulently,  and  deceitfully"  act  in  a  certain  way 
"  described  to  the  woman,  and — 

II.  Did  pretend  to  be  her  husband,  or  so  behave  as 
to  deceive  her  into  the  belief  that  he  was  her  husband, 
and — 

III.  Thereby  had  access  to  her  and  had  carnal 
knowledge  of  her  (2). 

In  cases  of  injury  to  woman  during  sleep,  the  charge  woman  Mieep. 
states — 

I.  That  the  accused  did  wickedly  and  feloniously 
invade  by  stealth  a  bed  in  which  a  certain  female 
described  was  then  asleep,  and — 

II.  Acted  in  a  certain  manner  described,  and — 

III.  "Did  have  carnal  knowledge  of  her  when 
"  asleep  and  without  her  consent"  (3). 

lY.  The  accused  "not  being  the  husband  of  the 
said" 

Abduction. — It  is  impossible  to  give  forms  for  Form  cannot  b« 
cases  of  abduction.  The  elements  which  are  of  the*^^*^' 
essence  of  the  charge  are  unlawful  removal,  without  the 
party's  consent  (whether  by  direct  coercion  or  by  re- 
moval after  drugging,  or  by  some  fraudulent  device), 
and  illegal  detention.  Purpose  generally  forms  another 
element  in  such  cases,  but  it  is  not  indispensable  that 
any  other  purpose  than  that  of  unlawfully  detaining  be 
set  forth. 

Cbuel  Treatment. — Offences  of  this  class  also  vary  Fonn  cannot  be 

glyeo. 

1  Hugh  M^Namara,  H.C.,  July  8  Chas.  Sweenie,  H.C.,  June  ISth 

24th  1848 ;  Ark  521.— Will.  Clark,  1858 ;  8  Irv.  109  and  31  S.  J.  24 

Perth,  April  12th  1865 ;  5  Inr.  77  (indictment).  —  Will.  MOBwan   or 

and  S7  S.  J.  417.  Palmer,  Dumfries,  Sept.  26th  1862 ; 

2  Simon  Fraser,  H.C.,  June  2l8t  4  Irr.  227.— Will.  Thomson,  H.C., 
and  July  12th  1847 ;  Ark.  280  and  Cot  28th  1872 ;  2  Couper  846  and 
829  (indiotment).  45  8.  J.  19  and  10  S.  L.  R.  28. 
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so  much  that  no  rules  can  be  laid  down.      Fonns  will 
be  found  in  the  indictments  in  the  note  (1). 

Exposing  Infants,  &c. — Such  a  charge  states 
that — 

I.  The   accused   did  lay   down    an   infant    child 
described,  and  of  a  certain  age,  and  did — 

II.  "  Wickedly,"  &c.,  leave,  expose,  and  desert  it, 
regardless  of  the  consequences,  adding  a  statement  of 
any  injury  the  child  may  have  sustained  in  con- 
sequence (2.) 

Drugging. — The  charge  avers — 

L  The  act  of  drugging,  prefaced  by  such  words  as 
wilfully  and  maliciously,"  or  "  culpably  and  reck- 
lessly." 

II.  The  efiTect  upon  the  person,  and — 
III.  The  intent  (where  such  is  to  be  proved). 
Where  it  was  alleged  that  the  accused   *'did  pre- 
"  vail"  upon  A.  B.  to  drink  the  drugged  liquor,  the 
objection  that  the  mode  of  inducement  should  have 
been  stated,  was  repelled  (3). 

Thbeats. — Threats  which  are  not  put  in  writing 
appear  not  to  have  been  prosecuted,  except  summarily. 
A  charge  of  sending  threatening  letters  states — 

I.  That  the  accused  wrote,    or  procured   to  be 

written,  a  threatening  letter  conceived  in  the  following 

or  similar  terms — "  Sir,"  &c.,  &c.,  and  addressed  it,  or 

caused  it  to  be  addressed,  in  a  manner  described. 

II.  That  he  posted  it,  or  caused  it  to  be  delivered 


« 


t( 


1  WUl.  Fairweather  and  Ann  Young 
or  Fairweather,  Perth,  April  25th 
1842:  1  Broun  809  and  Bell's  Notes 
82.— Geo.  Foy,  Glasgow,  Dea  27th 
1847 ;  Ark.  897.— Pet.  M*Manimy 
and  Pet.  Higgans,  H.C.,  June  28th 
1847 ;  Ark.  821.— John  Craw  and 
Mary  Bee  or  Craw,  H.C.,  Nov.  8th 
1839 ;  2  Swin.  449  and  BeU's  Notes 
81.  —  David  Gemmell  and  Janet 
Gemmellf  H.C.,  June  5th  1841 ;  2 


Swin.  552  and  Bell's  Notes  82.— 
Catherine  M'Gavin,  H.C.,  May  11th 
1846 ;  Ark.  67. 

S  An  instance  of  a  child  being 
sent  in  a  basket  as  a  railway  parcel 
occurred  in  Rachel  Gibson,  Glas- 
gow, Jan.  8th  1845 ;  2  Broun  366. 

3  John  Stuart  and  Catherine 
Wright  or  Stuart,  H.C.,  July  14th 
1829 ;  BeU's  Notes  192. 
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(as  the  case  may  be),  and  that  it  waa  received  by  theMopw. 

person  to  whom  it  was  addressed. 

III.  That  he  did  this  for  a  purpose  specified,  such 
as  extorting  money,  or  conveying  threats  of  violence, 
or  both  of  these.  Sometimes  the  charge  is  placed  in  sometimes 
a  different  order,  the  forming  of  a  purpose  to  extort  tort  stated  at 
money,  or  the  like,  being  stated  first,  and  it  being 
averred  that  in  pursuance  thereof  the  accused  wrote 
and  sent  the  letter  (1). 

False  Acxjusation. — ^In  charging  this  offence  it  is  ^im  "****"  *' 
only  necessary  to  set  forth — 

I.  Any  preliminary  narrative  that  may  be  neces- 
sary to  make  the  charge  intelligible. 

II.  The  circumstances  and  details  of  the  accusa- 
tion, averring  that  it  was  false,  and — 

IIP.  That  the  accused  well  knew  it  to  be  false. 

The  averment  must  charge  that  the  accusation  was  ubei  must  indi- 

,  ,  ,  cate  charge 

serious,  and  accordingly  it  is  usual  to  add  a  detail  of  Berions. 
the  results,   such    as    that    the    person   accused  was 
arrested  by  the  authorities. 

In  a  charge  of  slandering  a  Judge,  if  the  expressions 
used  in  letters  quoted  in  the  libel  are  clear,  and 
upon  the  face  of  them  accuse  of  corruption  or  the 
like,  it  is  not  necessary  to  make  any  special  averment 
as  to  what  is  maintained  to  constitute  the  slander  (2). 

Mobbing. — ^A  charge  of  mobbing  sets  forth  that —  Mobwng. 
I.  The  accused,  along  with  a  mob,  or  great  num- 
ber of  riotous,  disorderly,  and  evil  disposed  persons, 
assembled, 

IL  Either  that  this  was  in  pursuance  of  a  com- 
mon resolution,  or  that  having  assembled  they  took  up 
a  common  resolution,  and — 

III.  For  a  particular  purpose  named,  or  some  other 
purpose  unknown,  did — 

1  Chafl.  Bom,  H.C,  July  27th      14th  1870 ;   1  Couper  404  and  42 
1844 ;  2  Broun  271  (indictment).  S.  J.  856  and  7  S.  L.  B.  434. 

2  Alex.  Bobertaon,  H.C,  March 
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^^2^ IV.  Certain  acts.      Here  follows  a  narrative  of  the 

acts  done,  generally  beginning,  where  such  is  the  case^ 
with  a  statement  that  the  mob  was  armed,  or  partly 
armed,  with  weapons  described,  and  setting  forth  first 
in  general  terms  that  the  mob  "did  conduct  them- 
selves in  a  violent,  riotous,  and  tumultuous  (or  out- 
rageous) manner,  in  breach,  and  to  the  disturbance 
*'  of  the  public  peace,  and  to  the  terror  and  alarm  of 
''  the  lieges."  Then  follows  a  statement  of  the  special 
acts  done : 

V.  That  the  acts  were  all  done  by  the  mob  in  pur- 
suance of  the  common  purpose ;  and — 

YI.  That  the  accused  were  present,  and  aiding  and 

abetting,  and  actively  engaged  with  the  mob  in  the 

acts  done. 

o?iIc§n«*wiS^       It  is  not  indispensable  to  charge  the  accused  at  the 

"****•  outset  with  having  formed  part  of  the  mob  if  this  is 

stated  at  the  close,  but  it  is  usual  and  better  to  do  so 

jSSSTe!"***"  (I)-  ^^  ^*  indispensable  that  the  common  purpose  be 
set  forth  (2),  although  the  latitude  or  "some  other 
"  lawful  purpose  to  the  prosecutor  unknown"  is  per- 
missible (3).  And  it  must  be  made  plain  that  the 
purpose  is  illegal  Thus  where  the  purpose  was 
stated  to  be  violently  to  pull  down  and  destroy  a  gate 
to  prevent  toll  being  levied  by  A,  B.,  the  charge  was 
held  irreleyaut,  there  heing  no  avennent  of  right  of 
or  usage  by  A.  B.  of  levying  toll  (4).  The  statement 
of  the  acts  done  must  be  consistent  with  the  common 
purpose.  But  where  it  was  objected  to  a  charge  of 
mobbing  and  rioting  for  the  purpose  of  assaulting, 
molesting,  and  intimidating  a  number  of  persons  who 
were  willing  to  work,  "  whose  names  are  to  the  prose- 

1  Hairy  Brown  and  others,  8  Geo.  Smith  and  others,  Glaa- 
H.C.,  May  11th  1846 ;  Ark.  73.  gow,  May  dd  1848  ;  Ark.  47S. 

2  Francis  Docherty  and  others,  4  Daniel  Blair  and  others,  Perth, 
Glasgow,  Deo.  23d  1841 ;  2  Swin.  Sept.  18th  1868,  and  H.C.  Nov. 
635  and  BeU*8  Notes  186.  SOth  1868 ;  1  Couper  168  and  41  £L 

J.2and6S.Ii.R.53. 
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cutor  unknown,"  that  in  the  detail  of  the  assaults,  mopubu 

&c.,  the  names  of  the  parties  injured  were  given,  and 
that  the  statements  were  inconsistent,  the  objection  was 
properly  repelled,  as  the  intention  of  the  assaults  on 
the  known  individuals  was  to  deter  not  only  them,  but 
a  number  of  others  from  working ;  and  further,  whoever 
were  the  original  objects  of  the  mob's  violence,  it  did 
not  follow  that  injury  had  not  resulted  to  others  having 
no  connection  with  the  work  they  desired  to  stop  (1). 
It  is,  of  course,  competent  to  charge  acts  which,  though  Act  not  dinct 

J.  J*        xi  _L      ir  J.U  J  result  of  purpoie, 

not  directly  part  of  the  common  purpose,  proceed  as  aDatfoUowingon 
natural  sequence  from  it,  such  as  attempts  to  rescue 
members  of  the  mob  who  had  been  apprehended  (2). 

It  is  not  competent  to  charge  among  the  acts  of  offences  not 
mobbing  other  offences^  not  being  the  ordinary  acts  of  mob,notchari?ed, 
a  mob,  unless  these  are  set  forth  in  the  major.     Thus, 
it  is  not  allowable  to  state  that  the  mob  carried  off 
property  "  theftuously,"  theft  not  being  in  the  major  (3). 
The  ordinary  acts  of  violence  of  a  mob  do  not  need  to  ordinary  «ct8 
be  charged  specially  against  the  accused,  if  they  are  charged, 
charged  as  done  by  the  mob,  and  the  accused  charged 
as  having  been  actively  engaged  in,  and  aiding  and 
abetting  the   mob.     And  this  holds   in   the   case  of 
assaults  (4),  though  it  is  usual  to  charge  assault  sepa- 
rately in  the  major.     But  the  charge  may  state  guilt  Heinous  crimes 

«  i     .  •  •      j.i_  1  charged  gene- 

of  even  more  nemous  crimes  m  the  same  general  way,  raiiy  if  arerred 
if  the  perpetration  be  distinctly  averred  to  have  been  common  purpose. 
in  pursuance  of  the  common  purpose.     Thus  murder. 


1  WiU.  Gibson  and  others,  H.C., 
Deo.  80th  1842 ;  1  Broun  485. 

2  Jas.  Nicholson  and  John 
Shearer,  Inyemess,  April  16th  1847; 
Ark  264. 

8  John  Harper  and  others,  H.C., 
Not.  21st  1842 ;  1  Broun  441  and 
Bell's  Notes  110. 

4  Jas.  Thomson  and  others,  H.C., 
July  19th  1837 ;  1  Swin.  582  and 
Bell's  Notes  189.— Jas.  Cairns  and 
others,  H.C.,  Deo.  18th  1837 ;  1 


Swin.  697  and  Bell's  Notes  189.— 
Doubt  would  appear  to  be  thrown 
upon  these  cases  by  the  case  of 
Thos.  Wild  and  others,  Jedburgh, 
Sept.  14th  1854  ;  1  Irr.  652.  But 
there  the  Coiu^  pronounced  no 
decision,  only  stating  they  "con- 
**  sidered  the  point  to  be  attended 
'*  with  some  nicety  and  difficulty,'* 
and  it  does  not  appear  that  the  case 
of  Cairns  was  brought  under  their 
notice. 
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^Qp^"- if  libelled  in  the  major,  is  suflSciently  charged,  if  it  be 

set  forth  as  having  been  done  by  the  mob  in  pursuance 

of  the  common  purpose,  and  the  accused  charged  with 

haying  been  actively  engaged  with  the  mob  in  the  acts 

Charging  •cverai  of  mobbing  and  murder  libelled  (1).     Although  it  is 

•gainst  accuMd.  Sufficient  to  charge  at  the  conclusion  the  presence  and 

participation  of  the  accused  with   the  mob  "in  the 

whole  of  their  said  unlawful  proceedings,  and  in  the 

commission  or  perpetration  of  the  several  crimes  or 

"  oflFences  above  libelled,  or  of  one  or  more  of  them  " — 

it  is  usual  and  better  to  name  the  crimes,  thus — "  in 

"  the  commission  of  the  foresaid  acts  of  mobbing  and 

"  rioting,   of   assault,   and   of  murder,   all  as   before 

"  libelled  "  (2). 

Act  read  may  It  is  uot  incompetent  to  state  narrativi  that  the 

Actnotilbeued  Riot  Act  was  read,  and  that  the  mob  thereafter  perse- 


tt 


on. 


vered,  although  the  Act  is  not  libelled  on  in  the  major, 
and  although  the  other  facts  necessary  to  constitute  a 
contravention  of  the  Act  are  not  set  forth  (3). 

Riot,  Ac  Riot  and  Breach  of  the  Peace. — ^Riotous  conduct 

and  breaches  of  the  peace  when  cotnmitted  by  indivi- 
duals are  generally  dealt  with  summarily.  Where  a 
riot  is  committed  by  a  number  of  persons,  the  general 
forms  of  a  case  of  mobbing  are  applicable,  with  the  ex- 
ception of  the  clause  relating  to  the  common  purpose. 

Night  poaching.'  NiOHT  PoACHiNG  OFFENCES. — ^A  third  oflFence  of 
taking  game,  or  being  on  land  armed  for  that  purpose, 
is  charged  by— 

I.  A  statement  (as  the  case  may  be),  either  that 
the  accused  did  "  wilfully  enter,  or  was  in "  certain 
land  described,  with  "  a  net,  or  other  instrument  for 
"  the  purpose  of  taking  or  destroying  game,"  or  did 
"  unlawfully  take  or  destroy  "  certain  animals  described 

1  WilL  Gibson  and  others,  .H.C.,  and  others,  H.C.,  May  11th  1846 ; 

Deo.  SOth  1842 ;  1  Broun  485  and  Ark.  73. 

Bell's  Notes  110.  3  Geo.  Smith  and  others,  Glas- 

S  See  observations  by  Lord  Jus-  gow.  May  3d  1848 ;  Ark.  473. 
tioe  Clerk  Hope  in  Henry  Brown 
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(or  both  these  things  may  be  stated  cumulatively),  mopp«- 

and — 

II.  A  statement  that  the  accused  had  been  twice 
previously  convicted  of  the  said  statutory  crime  and 
ofiTence. 

Although  it  is  not  a  legal  objection  that  the  pro- SSdrtSSd be 
prietor  of  the  land  is  not  named,  if  the  description  be  "•™®^ 
otherwise  sufficient,  it  is  better  to  state  whose  property 
the  land  was  (1).     It  is  not  necessary  to  state  whether  ^,JJ^®'*"' 
the  land  was  open,  or  enclosed  (2). 

A  third  offence  of  taking  game  on  a  road,  is  charged  ^"*  '^^  °" 
by  a  statement  that — 

I.  At  a  place  described  (so  as  to  shew  it  to  be 
such  as  the  Act  contemplates),  the  accused  did  "  un- 
"  lawfully  take  or  destroy  "  certain  animals  described, 
and — 

II.  That  the  accused  had  been  twice  previously 
convicted  of  the  said  statutory  crime  and  offence. 

A  charge  under  this  section,  which  set  forth  that  MiBpiaccmcnt 

o         ^  '  ,     ®'  word 

the  accused  did  "unlawfully  enter  in  or  upon  certain "^^^^^^^w^" 

"  outlets  or  gates,  or  upon  the  public  road  passing  by 

"  a  field  described,"  and  did  "  then  and  there  kill  or 

"  destroy  a  hare,"  was  held  irrelevant,  as  entering  on 

a  public  road  was  not  unlawful,  and  it  was  not  said  that 

the  accused  destroyed  the  hare  "  unlawfully  "  (3). 

Night  poaching  assaults  are  libelled  by —  SSStT*****"* 

I.  A  narrative  of  the  contravention  of  §  1  of  the 
9  Geo.  IV.  c.  69,  or  of  the  7  and  8  Vict.  c.  29. 

II.  That  the  accused  having  been  foimd  at  the 
place  described  committing  the  contravention  described, 
and  (a)  certain  person  (s)  named  and  described  (by  such 
a  quality  as  is  recognised  by  the  section  of  the  statute 

1  This  was  obseired  by  Lords  S  The  two  rales  here  stated  apply 

Cowan  and  Ardmillan  in  John  Bird,  also  to  offences  under  the  9th  seo- 

Perth,  April  21st  1863  (unreported).  tion  of  the  Act  of  9  Geo.  IV.,  c.  69. 

— See  also  obeeryation  by  Lord  Ard-  8  Mains  and  Bannaiynev.  Mao- 

millan  in  Mackenzie  v,  Maberley,  luUich  and  Fraser,  H.C.,  Feb.  6th 

H.C.,  NoY.  2Ist  1859 ;  8  Irr.  459  1860 ;  8  Irv.  588  and  82  S.  J.  475. 
and  82  8.  J.  5. 
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Moppa- as  giving  authority  to  arrest  offenders — such  as  being 

gamekeeper(s)  of  the  proprietor,  or  the  proprietor  him- 
self, or  the  like),  having  seized  and  apprehended  the 
accused  as  offending  under  the  statute  before  recited, 
or  having  advanced  or  attempted  to  do  so  (or  pursued 
the  accused  to  a  certain  other  place  for  the  purpose  of 
apprehending  him,  as  the  case  may  be),  that — 

III.  The  accused  did  assault  or  offer  violence  to  the 
said  person (s)  with  "a  gun  or  guns,  or  other  fire-arms, 
*'  or  other  offensive  weapon  or  weapons,"  and  did  oer- 
.    tain  acts  of  assault  described. 

Several  penom       The  offence  of  Several  persons  going  armed  in  pur- 
suit of  game  is  charged  by  a  statement — * 

I.  That  the  accused  did  in  company  to  the  number 
of  three  or  more  together  (or  where  there  are  only  two 
accused),  did  in  company  together,  and  in  company 
with  some  other  person  or  persons  to  the  prosecutor 
unknown,  to  the  number  of  three  or  more  together, 
(or  where  there  is  only  one  accused),  did  in  company 
with  some  other  persons  to  the  prosecutor  unknown, 
to  the  number  of  three  or  more  together, 

II.  Unlawfully  enter  and  were  upon  certain  land 
described, 

III.  For  the  purpose  of  taking  or  destroying  game 
or  rabbits, 

IV.  (Where  there  are  several  accused)  "you  the 
"  said  John  Brown,  David  Green,  and  Peter  White, 

being  all  and  each  or  one  or  more  of  you  then  and 
there  armed  with  "  (a)  certain  weapon  (s)  described, 
"  or  with  some  other  offensive  weapon,  or  weapons " 
(or  where  there  are  two  accused) ;  "  you,  the  said  John 
**  Brown  and  David  Qreen,  both,  and  each  or  one  or 
"  other  of  you,  or  the  said  unknown  person,  or  persons, 
*'  or  one  or  more  of  them,  being  armed,"  as  above  (or 
where  there  is  only  one  accused);   "you,  the  said  John 

*  Vidt  tbe  rules  referred  to  in  note  2,  previous  page. 
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"  Brown,  or  the  said  unknown  persons,  or  one  or  more  modto. 
"  of  them,  heing  armed,"  as  above. 

Where  the  persons  not  among  the  accused,  or  any  Name  known  of 
of  them,  are  known  to  the  prosecutor,  the  names  and  JSS!°^  "** 
designations  of  those  who  are  known  are  given,  e,g,y 
you,  the  said  John  Brown  and  Peter  White,  in  com- 
pany with  Walter  Black,  horse  keeper,  now  or  lately 
residing  at or  with  some  other  person,  or  per- 
sons,^' &c.,  and  similarly,  Tnutatis  TautandiSy  in  the 
case  of  there  being  several  or  only  one  accused.  The  statement  as  to 
statement  that  the  offenders  were  to  the  number  of  JS^™"**^ 
three  or  more  must  be  distinct.  Where  a  charge  set 
forth  that  the  accused  did  "  all  and  each,  being  to  the 
number  of  three  or  more  together,  or  one  or  more  of 
you,"  unlawfully  enter  land,  &c.,  the  bad  arrangement 
of  the  charge  was  held  fatal,  as  the  ''  or  one  or  more 
"  of  you,"  being  placed  at  the  end,  appeared  to  be  a 
negative  alternative  to  the  "  being  to  the  number  of 
"  three  or  more  together"  (1).  But  such  a  statement 
as  **  you,  the  said  A.  B.  and  C.  D.,  did  both,  and  each 
or  one  or  other  of  you,  in  company  with  D.  K  and 
F.  G.,  or  one  or  other  of  them,  or  in  company  with 
some  other  person,  or  persons,  to  the  prosecutor  un- 
known, to  the  number  of  three  or  more  together," 
&c.,  is  sufficient  (2). 

Breach  of  Duty. — ^A  charge  of  breach  of  duty  by  Breach  of  duty. 
a  public  officer  should  state — 

I.  The  fact  that  the  accused  held   a  particular 
office  described, 

II.  That  it  was  his  duty,  as  holding  that  office,  to 
do  certain  things ;  and — 

III.   That  he  nevertheless  acted  in  a  certain  way  de- 
scribed, being  contrary  to  the  duty  specified  ;  and — 

1  Malcolm  Macgregor  and  others,  libel  charging  two  of  the  statutory 

Perth,  April  28th  1842 ;   1  Broun  offences  with  only  one  narrative. 

831  and  Bell's  Notes  186.— See  also  2  Jas.  M*Arthur  and  Don.  Came- 

Henry  Puller  and  George  Irvine,  ron,  Qlasgow,  May  3d  1866 ;  6  Irv. 

H.C.,  Jan.  31st  and  March  Ist  1870 ;  243  and  2  S.  L.  R.  1. 
1  Couper  398  as  an  instance  of  a 
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MopCT- IV.  That  he  did  this  in  wilful  neglect  and  violation 

of  his  duty,  and  of  the  trust  reposed  in  him  in  the  said 
office  (1). 
Tnut  spedfleaiiy      A  charge  was  abandoned  where  it  was  objected 
*^  that  the  duties  and  trust  were  not  described,  it  being 

only  averred  that  the  accused  when  a  person  was 
brought  before  him,  "  as  superintendent  of  the  police 
*^  establishment,"  &c.,  did  in  breach  of  duty  and  trust 
reposed  in  him  "  as  superintendent  aforesaid/'  act  in 
a  particular  manner  (2). 
Breach  of  datj  Charges  of  breach  of  duty  under  the  Merchant 
^  Shipping  Act  1854  (3),  are  laid  either  on  wrong  acts 

Doing  wrong  act  done,  or  proper  acts  omitted.     A  charge   of  acting 
wrongly  requires — 

I.  An  explanatory  narrative,  giving  the  descrip- 
tion of  ship,  voyage,  &c., 

II.  A  statement  of  the  improper  acts  done,  by 
the  accused, 

III.  That  this  was  wilful  breach  of  duty,  or  neglect 
of  duty,  or  by  reason  of  drunkenness,  or  by  a  combina- 
^  tion  of  these  (as  the  case  may  be) ;  and — 

lY.  A  statement  that   all   this,   or  part    thereof, 
"  tended  to  the  immediate  loss,  destruction,  or  serious 
damage  of  the  ship,  or  to  the  immediate  danger  of 
life  and  limb  of  persons  on  board/'  or  to  both  of 
these  combined,  as  the  case  may  be  (4). 
Not  doing  proper      In  a  charge  of  refusal  or  omission  to  do  any  proper 
or  requisite  act,  the  libel  should  set  forth — 
I.  A  narrative  as  above. 

II.  That  the  accused  refused  or  omitted,  as  the 
case  may  be,  to  do  a  certain  act — 
III.   By  wilful  breach,  &c.,  as  above, 

1  See  Donald  Smith,  H.C.,  June  2  Swin.  627  and  Bell's  Notes  186. 
4th  1827;   Syme  185.— Henry  P.  8  Act  17  and  18  Vict.  c.  209, 

Adie,  H.C.,   July   24th   1843;    1  §239. 
Broun  601.  4  John  Martin,  H.C.,  July  22nd 

S    Alex.    Findlater     and    Jas.  1858 ;  3  Irv.  177  (indictment). 
M'Dougall,  Glasgow,  Jan.  9th  1841 ; 
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IV.  That  the  act  was  proper  and  requisite  for  pre-  mopp*- 

serving  the  ship  from  immediate  loss,  destruction  or 
serious  damage,  or  for  preserving  any  person  on  board 
from  danger  to  life  and  limb,  as  the  case  may  be  (1). 

A  charge  of  sending  an  unseaworthy  ship  to  sea  (2)  unseawoithj 
sets  forth — 

I.  That  the  accused,  being  owner  (or  in  some 
manner  described,  having  authority  over  a  vessel 
described)  did, 

II.  Send  it  to  sea  in  an  unseaworthy  condition,  so 
as  to  endanger  the  lives  of  certain  persons  named ; 

III.  By  sending  it  to  sea  in  a  certain  unseaworthy 
condition  described. 

IV.  A  narrative  of  the  consequences. 

Irregular  MABRLA.GE. — Where  the  charge  is  forirregniarmM- 
celebrating    marriage    without    authority,    the    libel  riaed  celebration, 
states — 

I.  That  the  accused  did  ''  celebrate  a  marriage  in 
"  a  clandestine  and  inorderly  way"  between  two  parties 
described  (3), 

II.  That  he  did,  this,  "  not  being  a  minister  of  the 
"  Church  of  Scotland,  or  a  Roman  Catholic  priest,  or 
"  minister  of  any  other  church." 

This  is  all  that  is  necessary,  but,  where  such  is  the  No  bannt,  money 
fact,  it  is  usual  to  add  that  banns  had  not  been  pub-  bration. 
lished,  or  proclaimed,  or  certified  to  the  accused,  and 
that  he  received  money  for  performing  the  ceremony. 
The  averment  that  the  accused  was  not  "  a  minister 
"  of  the  Church  of  Scotland,  nor  of  any  other  church," 
is  a  su£Scient  assertion  that  he  had  no  title  to  cele- 
brate (4). 

1  No  cnich  chax^  has  been  tried.  mon  law  charge,  which  it  has  been 

S  84  and  S5  Vict.  c.  110,  §  11. —  found  is  not  relevant  (John  Ballan- 

Hugh  Watt,  H.C.,  July  23d  1873 ;  tyne,  H.C.,  Mar.  14th  1859  ;  3  Irv. 

2Couper482andlOS.L.R.  653.  352  and  31  S.  J.  887).     In  any  > 

8  Hitherto  the  charge  has  been  future  case  the  charge  will  be  only 

stated,  "  did  vriekedJy,  illegally,  and  statutory,  and  therefore  no  wordEi 

*'  fdonioudy,  celebrate  a  dandes-  but  those  of  the  Statute  can  be 

**tine,    inorderlyf    and    irregular  used. 

''  marriage,"  &c.     But  this  form  4  Will.  Dickson,  Jedbui^h,  Sept. 

was  used  as  applicable  to  a  com-  7th  1844 ;  2  Broun  278. 
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MUDUS. 

Marriftgewltboat 


Bigamy. 


Both  parties 
accnsed. 
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A  charge  of  celebrating  marriage  without  banns 
requires — 

I.  A  narrative  that  the  accused  did  celebrate  a 
marriage  contrary  to  the  established  order  of  the  kirk, 
iyi  a  clandestine  and  inorderly  way,  between  two  per- 
sons described, 

II.  In  respect  he  did  this  without  banns  having 
been  proclaimed,  or  any  certificate  of  banns  having 
been  produced  to  him. 

Bigamy. — In  bigamy  cases  the  libel  sets  forth — 

I.  A  narrative  of  the  first  marriage. 
II.  A    statement    that    the   accused     "  thereafter 
"  lived  and  cohabited  with  the  said  A.  B.  as  your  law- 
"  ful  wife  "  (or  husband), 

III.  That  *'  the  said  A.  B.   being  still  alive,  and 
your  marriage  with  her  (or  him)  still  subsisting," 

IV.  The  accused  did  "  wickedly  and  feloniously 
enter  into  a  matrimonial  connection"  with  a  person 
described,  the  marriage  ceremony  having  been  per- 
formed by  a  certain  person  described, 

V.  That  the  accused  did  afterwards  cohabit  with 
the  person  as  his  (or  her)  wife  (or  husband), 

VI.  That  the  accused  did  this  "  well-knowing  that 
''  the  said  A.  B.  was  still  alive,  and  that  the  marriage 
"  between  you  and  her  (or  him)  still  subsisted." 

Where  the  charge  is  against  both  parties  to  the 
second  marriage,  after  the  narrative  of  the  first 
marriage  (between,  say  John  Brown  and  Martha 
Black,  and  the  cohabitation  following  on  it,  the  libel 
charges  that  "  you,  the  said  John  Brown  and  Mary 
White,  did  wickedly  and  feloniously  enter  into  a 
matrimonial  connection  with  each  other,  the  mar- 
riage ceremony  having  been  performed  by,"  &c. 
Then  follows  the  statement  of  cohabitation,  and  lastly 
it  is  set  forth  that  "  both  and  each,  or  one  or  other 
*'  of  you,  '  the  accused,'  did  this,  well  knowing  that 
''  the  said  Martha  Black  was  still  alive,  and  that  the 
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*'  marriage  between  her  and  you,  the  said  John  Brown,  modus. 
"  still  subsisted." 

Such  words  are  a  sufficient  charge  of  art  and 
part  against  a  person  who  had  not  been  previously 
married  (1).  Where  the  charge  is  that  both  were 
guilty  as  "  actors,"  in  respect  they  were  both  previ- 
ously married,  and  both  guilty  as  "  art  and  part,"  in 
respect  they  knew  that  the  marriage  of  the  other 
party  still  subsisted,  great  care  is  required.  The 
cumulative  averment  is  simple,  that  both  and  each 
knew  that  their  respective  marriages  with  A.  B.  and 
C.  D.  still  subsisted.  But  in  stating  alternatives,  the  ^ 
words  of  style,  "  or  one  or  other  of  you,"  become  mis- 
leading and  uncertain.  In  such  a  case  the  only  safe 
course  is  to  make  each  branch  a  distinct  averment  by 
itself,  and  to  make  a  separate  averment  as  to  each 
accused  (2). 

It  is  not  necessary  to  describe  the  ceremonial  of  Description  of 

1        /•  •  -r^  •       1  11  T      1  1  •       ceremonial  un- 

the  first  marriage  ;  if  it  be  alleged  that  the  parties  necessary,  if 

.  ,  -  celebrant's  name 

were  "  lawfully  married"  at  a  time  and  place  named,  given, 
and  by  a  person   designed.     Thus  it  was  held  not 
a  good   objection   to   a   statement  of  a  marriage  by 
a  Roman  Catholic  priest  in  Ireland,  that  it  was  not 

1  Catherine  Potter  or  AuchincloBB  '*  Green  was  still  alive,  and  that 
and  David  Inglis,  B.C.,  July  2l8t  '*  the  marriage  between  him  and 
1852  ;  1  Irv.  73.  "  the  said  Jane  Green  still  sub- 

2  Thofl.  More  and  Christina  Jef-  "  sisted  ;  or  you,  the  said  John 
frey  or  Couper,  Dundee,  April  "  Brown,  weU  knowing  one  or 
6th  1865  ;  5  Irv.  73  and  37  S.  J.  *'  other  of  these  facts  libelled  ;  and 
417. — For  the  amended  charge  see  *'  this  you,  the  said  Jane  Green 
6  Irv.  75  note.  Even  the  form  "  did,  well  knowing  (1)  that  the 
ultimately  adopted,  though  rele-  **  said  Peter  Black,  youj*  lawful 
vant,  seems  unsatisfactory.  The  "  husband,  was  still  alive,  and  that 
following  is  suggested  as  a  better  **  the  marriage  between  him  and 
form  : — "  And  this  you,  the  said  "  you,  the  said  Jane  Green,  still 
"  John  Brown  did,  well  knowing  "  subsisted  ;  and  (2)  that  the  said 
"  (1)  that  the  said  Mary  White,  "  Mary  White,  the  lawful  wife  of 
"  youj*  lawful  wife,  was  still  alive,  "  the  said  John  Brown,  was  still 
"  and  that  the  marriage  between  "  alive,  and  that  the  marriage  be- 
*'  her  and  you,  the  said  John  "  tween  her  and  the  said  John 
"  Brown,  still  subsisted  ;  and  (2)  *'  Brown  still  subsisted  ;  or  you, 
**  that  the  said  Peter  Black,  the  **  the  said  Jane  Green,  well  know- 
"  lawful  husband  of  the  said  Jane  "  ing  one  or  other  of  tiiese  facts." 

2d 
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'*  Ltwfnllx 
"  married." 

LaUtude  where 
manrla^  lon^ 
previous. 


ATerment  of 
Bubslstence  of 
previoos  mar- 
ria^  indlapena- 
able. 

Incest. 


Where  both 
accnaed. 


Where  relation- 
ship results  from 
marriage. 


Pregnancy,  Ate, 
resulting. 


averred  that  the  parties  were  both  Roman  Catholics 
(though  this  was  essential  by  the  law  of  Ireland). 
The  averment  of  a  lawful  marriage  justifies  all  requi- 
site  proof  of  its  validity  (1).  "  Lawfully  married  " 
includes  irregular  marriage  (2).  Where  the  first 
marriage  was  said  to  have  taken  place  sixteen  years 
previously,  the  prosecutor  was  allowed,  after  naming 
the  alleged  celebrant,  to  add  "  or  by  some  other 
"  clergyman  to  the  prosecutor  unknown"  (3).  The 
want  of  a  distinct  averment  of  knowledge  that  the  pre- 
vious marriage  subsisted  is  fatal  (4). 

Incest. — A  charge  of  incest,  which  is  generally 
libelled  both  at  common  law  and  on  the  statute,  sets 
forth  that — 

I.  The  accused  did  "  wickedly,  unlawfully,  and 
"  feloniously"  have  carnal  and  incestuous  intercourse 
with  a  person  described, 

II.   That  the  person  was  the   accused's   sister  or 
daughter,  or  as  the  case  may  be  ;  and — 

III.  That  he  did  abuse  his  body  with  the  body  of 
the  said  person  described. 

If  both  the  parties  are  charged,  the  libel  describes 
the  relationship,  and  that  they  did  wickedly,  &c.,  have 
carnal  connection  and  incestuous  intercourse,  and  did 
abuse  their  bodies  with  each  other.  Where  the  rela- 
tionship of  the  parties  results  from  the  marriage  of 
one  of  them  to  a  relative  of  the  other,  the  libel  sets 
forth  in  general  terms  that  the  accused  had  been 
married  to  a  certain  person,  and  describes  the  relation- 
ship resulting  from  the  marriage  (5).  Where  such  is 
the  fact,  it  is  usual  to  set  forth  that  in  consequence  of 


1  Patrick  Quillichan,  B.C.,  Jan. 
24th  1852 ;  J.  Shaw  537  and  1  Stuart 
806  and  24  S.  J.  17». 

2  Jas.  Purves,  H.C.,  Nov.  20th 
1848  ;  J.  Shaw  124. 

8  John  Armstrong,  H.C.,  July 
16th  1844 ;  2  Broun  251.  The  pro- 
seoutor  stated  on  his  responsibility 


that  the  latitude  was  essential  in  the 
circumstances. 

4  Isabella  Bam  or  Bell  and  John 
Falconer,  H.C.,  July  13th  1832  ;  5 
Deas  and  Anderson  509  and  4  S.  J. 
592. 

5  John  Oman,  Inverness,  April 
14th  1855  i  2  Irv.  146  (indictment). 
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the  incestuous  intercourse,  the  female  became  pregnant,  Mopoa. 

and  was  delivered  of  a  male  (or  female)  child  at  a  cer- 
tain time  and  place. 

Sodomy. — A  charge  of  sodomy  against  the  perpe-  sodomy,  charge 
trator  sets  forth —  trator.  ^^^ 

I.  The  acts  done  by  him  (such  as  unloosening 
clothing,  "  wickedly  and  feloniously  "  bringing  private 
parts  in  contact  with  hinder  part  of  person  described), 
detailing  whether  there  was  an  assault  in  order  to 
accomplish  the  purpose,  or  whether  the  other  person 
was  a  consenting  party,  or  was  under  the  age  of 
puberty, 

II.  "  And  did  penetrate  the  same  with  your  private 
"  parts," 

III.  And  had  thus  "  unnatural  carnal  connection  " 
with  the  said  C.  D. 

A  charge  against  a  person  consenting  to  the  act  sets  ^,S2ittMpirty 
forth — 

I.  A  narrative  of  "  wicked  and  felonious"  exposure 
by  both,  of  the  act  of  contact,  and  of  A^  B.,  the  per- 
petrator, penetrating  as  above,  and — 

II.  That  the  accused  did,  consent  and  allow  A.  B. 
(the  perpetrator)  to  bring  his  private  parts  in  contact 
with  **  the  hinder  part  of  your  naked  body,  and  did 
"  consent  and  allow  him  to  penetrate  the  same  as 
"  aforesaid," 

III.   "  And  you  had  thus  unnatural  carnal  connec- 
"  tion  with  the  said  A.  B." 

Where  both  are  indicted,  the  charge  sets  forth —     charge  agminBt 

.  ,  .  both  paruea. 

I.  A  narrative  of  "  wicked  and  felonious  "  expo- 
sure by  both,  and  of  the  acts  of  the  perpretator  as 
above, 

II.  Of  the  consent  of  the  other  person  as  above. 

III.  "And  you  had  thus,  both  and  each  of  you,  un- 
"  natural  carnal  connection  with  each  other"  (1) 

1  A  form  of  charge  will  be  found  in  Will.  Simpson  and  Ralph  Dods, 
H.C^  Dec.  29th  1845 ;  2  Broun  671. 
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Bestiality. 


Indecent  pcso- 
tices.  case  of 
children. 


Sedndng  and 
debancmng. 


Age  of  female 
child  innst  be 
specific. 


A  charge  of  attempt  is  as  above,  except  that  the 
averment  of  penetration  is  omitted,  and  "  attempt  to 
"  have,"  is  used  instead  of  "  had  thus." 

Bestiality. — A  charge  of  bestiality  sets  forth  in 
the  most  general  terms  that  the  accused  "  did  have 
"  unnatural  carnal  connection"  with  a  *'  certain  animal," 
describing  to  whom  the  animal  belonged. 

An  attempt  is  charged  in  equally  general  terms  (1). 

Indecent  Practices. — ^Charges  of  impropriety  to- 
wards children  set  forth — 

I.  That  the  accused  did  wickedly  and  feloniously 
use  lewd,  indecent,  and  libidinous  practices  and  beha- 
viour— 

II.  Towards  a  person  named, 

III.  Being  then  six  years  of  age  or  thereby,  or 
otherwise  under  the  age  of  puberty, 

IV.  By  doing  certain  things  described,  and  "  by 
*'  using  other  such  lewd,  indecent,  and  libidinous  prac- 
"  tices  and  behaviour  towards  the  said  — ,"  &c. 

Where,  in  addition  to  using  lewd  practices,  the 
charge  is  "  seducing  and  debauching "  the  minds  of 
children  thereto,  a  statement  is  added,  that  the 
accused  did  so  seduce  and  debauch  the  child  and 
induce  it  to  do  certain  things  described.  In  a  charge 
of  this  sort,  without  assault,  and  not  committed  on  a 
person  of  immature  intellect,  or  by  a  person  who  had 
any  charge  of  the  child,  such  as  a  parent  or  teacher,  it 
is  not  permissible  to  state  the  child,  if  a  girl,  to  have 
been  "  under  or  ahout "  the  age  of  puberty,  as  that 
may  mean  above  puberty,  in  which  case,  without 
some  of  the  elements  above  mentioned,  there  could  be 
no  relevant  charge  (2).  The  case  of  boys  may  possibly 
admit  of  a  charge  in  such  terms  (3). 

Where  indecent  exposure  is  committed,  not  in  the 


1  Jas.  M'Qiyern,  H.C.,  May  16th 
1845  ;  2  Broun  444. 

8  Hob.  PhUip,  H.C.,  Nov.  2d 
1855  ;  2  Irv.  243  and  28  S.  J.  1. 


8  Andrew  Lyall,  Perth,  April 
26th  1853;  1  Inr.  218  remarked 
upon  by  Lord  Justice  Clerk  Hope 
in  the  case  of  Philip  supra. 
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form  of  lewd,  indecent,  and  libidinous  practices,  but  Mopua. 


as  an  outrage  on  public  comfort  and  respectability,  J^JJJ,™^",5f*" 
srreat  particularity  is  necessary.  For  it  may  be  a  indecent  «- 
question  of  nicety,  where  the  line  is  to  be  drawn 
between  mere  carelessness  and  criminality.  Where 
the  charge  relates  to  public  exposure,  what  is  indis- 
pensable seems  to  be,  a  statement  that  the  accused 
did— 

L  "  Wickedly  and  feloniously  "  expose  himself  in 
a  manner  particularly  described, 

II.   M  a  place  described,  being  a  place  of  public 
resort,  or  visible  from  a  place  of  resort  near  it, 

III.  That  it  was  done  in  view  of  certain  persons 
named,  or  that  the  persons  are  to  the  prosecutor  un- 
known (1). 

A  charge  was  held  irrelevant  where  it  was  not  set 
forth  that  the  place  was  public,  or  whether  the  only 
building  mentioned  in  the  libel  was  inhabited,  or  who 
was  annoyed  (2). 

Where    the    charge    consists    of   acts    of  indecent  Expo«are  to  the 

,  outrage  of  indl- 

exposure,  not  m  a  place  of  public  resort,  but  to  the  vidnaia. 
annoyance  of  individuals,  the  circumstances  must  be 
set  forth  with  such  minuteness,  as  necessarily  to  imply 
a  deliberately  indecent  act  of  exposure. 

Dealing  in  Obscene  Works. — A  charge  for  this  obwene  woab. 
offence  states  that  the  accused  did — 

I.  "  Wickedly  and  feloniously "  publish  a  book, 
named  by  its  title,  by  exposing  the  same  for  sale,  and 
did  then  and  there  wickedly  and  feloniously  expose 
the  same  for  sale,  and  that, 

II.   The  said  book  contains  "lewd,  impure,  gross, 
"  and  obscene  passages,"  devised,  contrived,  and  in- 

1  But  see  De  BelxnoDt  v.  Lang,  that  the  act  was  done  ''in  view  of 

H.C.,  June  28th  1871 ;  and  Glas-  « two    females,"  without   further 

gow,  Sept.  28th  1871 ;  2  Couper  96  specification,  was  sustained, 

and  43  S.  J.  522  and  8  S.  L.  R.  2  Mackenzie  and  others  v.  Whyte, 

600,  where  a  conviction,  on  a  sum-  H.C.,  Nov.  14th  1864 ;  4  Irv.  570 

mary  complaint,  which  stated  only  and  37  S.  J.  68. 
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^onuB^ tended  to  vitiate  and  corrupt  the  morals  of  the  lieges, 

particularly  the  young,  and  to  create  in  their  minds 
inordinate  and  lustful  desires,  &c., 

III.  The  passages  are  either  quoted,  or  it  is  averred 
that  they  are  unfit  to  be  set  forth  at  length  or  read  in 
Court,  and  that  a  copy  of  the  book  "  is  now  lodged  " 
with  the  Clerk  of  Court,  to  enable  the  accused  to  see 
the  passages  which  are  described  by  the  pages  in  the 
book  (1). 

It  is  not  sufficient  to  set  forth  that  a  book  named 
was  all,  or  the  greater  part  thereof,  of  the  tendency 
above  described  (2). 

BiMpbemy.  BLASPHEMOUS  OFFENCES. — ^A  charge  of  dealing  in 

blasphemous  books  sets  forth  that  the  accused  did — 

I.  Wickedly   and   feloniously  expose   for   sale   a 
book  described  by  its  title,  and  did — 

II.  Publish,  vend,  and  circulate  the  said  book,  by 
exposing  the  same  for  sale,  and  where  this  is  the  fact, 
by  seUing  and  delivering  it  to  a  person  described,  in 
consideration  of  a  sum  of  money  named,  paid  to  the 
accused  as  the  price,  and — 

III.  That  the  book  was  ''profane,  impious,  and 
"  blasphemous,"  and  contained  passages  denying  the 
truth  and  authority  of  the  Scriptures,  and  of  the 
Christian  religion,  and  "devised,  contrived,  and 
"  intended  "  to  asperse,  vilify,  ridicule,  and  bring  into 
contempt  Scripture  and  Christianity,  particularly  cer- 
tain passages  quoted. 

Profanity.  PROFANITY. — The  term  profanity  is  rarely  applied 

in  modem  practice,  except  to  breaches  of  the  peace 
committed  in  churches  during  service.  No  form  can 
be  useful,  as  circumstances  must,  almost  necessarily, 
aflfect  the  form  of  charge.  A  narrative  of  the  facts, 
prefaced  by  such  words  as  "  wickedly,  wilfully,  and 
"  profanely  **  seems  to  constitute  the  only  requisite  of 
such  a  charge. 

1  Henry  Robinson,  H.C.,  Nov.  2  Henry  Robinson,  H.C.,  July 

9Ui  1848 ;  1  Broun  643.  24th  1843 ;  1  Broun  590. 


■^ 
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Perjury  and  other  Cases  of  Makikg  Oath  to  >^^pp«- 
Falsehood. — ^A  charge  of  this  sort  contains —  Perjury,  ac. 

I.  A  narrative  of  the  circumstances  which  led  to 
the  oath  being  emitted, 

II.  A  statement  that  the  accused  was  duly  sworn  to 
speak  "  the  truth,  the  whole  truth,"  &c., 

III.  That  he  wickedly  and  feloniously,  and  know- 
ingly, wilfully,  and  falsely  deponed,  "  in  the  following 
"  words,"  which  were  taken  down  at  the  time  and 
signed,  or  (if  the  oath  was  not  reduced  to  writing), 
that  he  "  wickedly,"  &c.,  deponed  "  in  the  following 
*'  or  similar  terms," 

IV.  "  Whereas  the  truth  is,  and  it  will  be  proved, 
"  that  the  facts,  or  part  thereof,  so  sworn  to  by  you, 

the  said  John  Brown,  are  false,  and  were  known  to 

you  at  the  time  to  be  false," 
V.   "  Inasmuch  as,  the  truth  is,  and  you  well  knew 
*'  that — "  &c.,  &c.,  as  the  case  may  be. 

The  words,  "  and  it  will  be  proved,"  are  sometimes 
inserted  again  in  the  "  inasmuch "  clause,  but  this 
seems  unnecessary.  Where  the  oath  was  taken  down 
and  signed,  it  is  not  necessary  to  aver  that  it  was  read 
over  before  being  signed  (1).  Where  the  oath  is  not 
in  the  form  of  evidence  given  on  oath,  instead  of  the 
second  and  third  heads  above,  the  charge  bears  that 
the  accused  did  falsely,  &c.,  swear  an  oath,  in  the 
terms  quoted  (2). 

The  statement  of  the  facts  must  expressly  relate  to.  Facte  stated 
and  be  an  exact  ne&^ative  of,  the  statements  in  the  ud  negauve 

oath, 

oatL  Where  it  was  averred  that  the  accused,  speak- 
ing of  an  agreement,  swore  it  did  not  apply  to  "  every 
"  article"  and  the  charge  qualified  the  statement  that 
the  agreement  did  apply  to  every  article  by  the  words, 
"  or  at  least  all  articles  ....  except  wood,  hay,  and 

1  Janet  Turnbull,  H.C.,  March  2  John    Barr,    H.C.,  Jan.   23d 

18th  1833 ;  BeU's  Notes  98  and  6      1839 ;  2  Swin.  282  (indictment). 
S.  J.  887. 
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Moons. 


Form  where 
statement  makes 
truth  of  oath 
impossible. 


Subornation. 


_  "  Straw/'  the  clause  was  held  irrelevant  (1).  Again, 
where  it  was  libelled  that  the  accused's  state  of  affairs, 
subscribed  as  relative  to  his  oath  in  bankruptcy,  did 
not  contain  a  full  and  true  account  of  his  estate,  this 
allegation  was  struck  out,  there  being  no  statement 
that  it  was  not  a  full  and  true  account  when  the 
oath  was  emitted  (2).  But  where  it  was  objected 
that  the  averment  of  fact  did  not  contradict  the  false 
deposition,  as  the  accused  was  said  to  have  sworn  "  I 
"  repaid  Mr  Doig  about  ten  pounds,"  whereas  the  truth 
was  aflSrmed  to  be  "  that  you  had  not  repaid  £10  to 
"  Mr  Doig,"  the  objection  was  repelled,  probably  be- 
cause the  averment  was  made  distinct  by  the  statement 
that  the  accused  had  not  paid  the  said  Alex.  Doig 
"  any  sum  of  money  "  (3.) 

Where  the  perjury  consists  in  distortion  or  falsifica- 
tion of  facts  which  did  occur,  it  is  usual  to  deny  the 
statements  made  aeriati/m.  But  if  the  statement  of 
the  facts  is  made  a  direct  negative  of  the  deposition, 
by  stating  any  fact  which  makes  it  impossible  that  the 
latter  should  be  true,  that  is  enough.  Thus,  if  the 
deposition  bear  that  the  accused  witnessed  certain 
things  at  a  certain  time  and  place,  it  is  sufficient  to 
allege  the  truth  to  be  he  was  not  at  the  place  specified 
by  him  at  the  time  sworn  to,  "  and  did  not  see  or  hear 

any  of  the  circumstances   deponed   to   by  him,  as 

having  then  and  there  taken  place." 
Subornation    of    Perjury. —  The    charge    sets 
forth — 


€t 


it 


1  Thos.  Bauchop,  H.C.,  July  6th 
1840 ;  2  Swin.  513  and  Bell's  Notes 
93. — See  also  Hume  L  367,  and  case 
of  Lawson  there. 

2  WilL  Inglis  and  Catherine 
Inglis,  Glasgow,  April  23d  1S63  ;  4 
Irv.  387  and  35  S.  J.  461.  See  also 
John  M'Kay  or  M'Key,  H.C.,  Nov. 
26th  1866 ;  5  Ir?.  329  and  39  S.  J. 
43  and  3  S.  L.  R.  54. 

8  Jas.  Henderson,   Perth,  Sept. 


dOth  1862 ;  4  Irr.  208  and  35  S.  J. 
52.  The  rubrics  of  both  reports 
seem  to  lay  down  a  very  doubtful 
proposition,  not  supported  by  the 
reports  themselves,  vis.,  that  it  is 
not  necessary  **  that  the  facts  which 
**  the  prosecutor  sets  forth  and  in- 
"  tends  to  prove  against  the  panel, 
"  should  be  a  direct  logical  contra- 
'*  diction  of  "  the  oath. 
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I.  A  narrative  of  the  circumstaDces  from  which  modub.       

the  subornation  resulted,  such  as  that  the  accused  had 
a  lawsuit  depending,  or  the  like, 

II.  That  he  having  formed  the  wicked  and  feloni- 
ous design  of  perverting  justice  for  his  own  ends  and 
purposes^  in  reference  to  the  said  suit,  by  alleging  and 
bringing  false  testimony  to  a  certain  effect  named, 

III.  Did  "  wickedly  and  feloniously"  solicit,  entice, 
seduce,  and  suborn  a  person  described,  to  appear  as  a  wit- 
ness at  a  place  and  time  fixed  for  proceeding  in  the  case 
described,  and  "  wickedly,  wilfully,  and  deliberately,  to 
"  cbmmit  the  crime  of  perjury,  by  falsely  swearing  to 
"  certain  pretended  facts,  according  to  instructions 
'*  which  you  then  and  there  gave  to  him,  and  in  par- 
"  ticular  to  swear  that,"  &c.,  and — 

IV.  That  the  accused  did  this  by  holding  out  to  the 
said  A.  B.,  the  expectation  of  good  deeds  and  rewards, 
and  by  promising  him  the  sum  of  £50  or  thereby  (as 
the  case  may  be),  or  by  other  means  of  inducement  to 
the  prosecutor  unknown, 

V.  That  having  succeeded,  by  the  means  aforesaid, 
in  wickedly  and  feloniously  enticing,  procuring,  and 
suborning  the  said  A.  B.  to  swear  falsely,  as  aforesaid, 
and  thereafter,  during  such  proceedings  described,  the 
person  having  been  adduced  and  examined  as  a  wit- 
ness, solicited,  enticed,  seduced,  and .  suborned  by  the 
accused,  did  then  and  there,  after  having  been  solemnly 
sworn  to  speak  the  truth,  wickedly,  wilfully,  know- 
ingly, and  falsely  swear,  &c.  (here  insert  a  statement  of 
the  deposition  as  in  a  case  of  perjury), 

VI.  Whereas  the  truth  is,  and  it  will  be  proved, 
&c.  (as  in  a  case  of  perjury), 

VII.  That  the  accused  caused  the  person  to  be  ad- 
duced and  examined  as  a  witness  on  his  behalf  during 
the  proceedings  described,  although  he  well  knew  that, 
solicited,  enticed,  seduced,  and  suborned  by  him,  as 
aforesaid,  the  person  intended  to  give  false  evidence  as 
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Attenipt. 


Deforcement. 


MODUS. aforesaid,  and  to  commit  wilful  perjury,  by  swearing 

as  aforesaid,  when,  as  was  well  known  to  the  accused, 
the  facts  so  sworn  to  by  the  said  person,  were  false  as 
aforesaid. 

Enticement  A  charffc  which  does  not  specify  in  what  the  induce- 

8pecifled,but  o.         ....  V»        •/.      i 

uutudecompe-  mcut  consisted   IS  irrelevant.      But  if  the  prosecutor 

tent.  * 

tells  all  he  knows,  he  may  add,  "  some  other  means  of 
"  inducement  to  the  prosecutor  unknown." 

A  charge  of  attempt  to  suborn  sets  forth  a  pre- 
liminary narrative  as  above,  adding  some  statement 
explanatory  of  the  non-success  of  the  attempt,  as  that 
the  person  enticed  refused  to  depone  falsely,  or  pre- 
tended to  consent. 

Deforcement. — A  charge  of  deforcement,  except 
in  revenue  cases,  proceeds  on  a  narrative — 

I.   Of  the  circumstances  of  which  the  warrant  was 
the  result,  and  of  its  being  issued, 

II.  That  the  oflScer  having  proceeded  to  a  certain 
place,  with  certain  persons  named,  as  his  assistants  or 
concurrents  (where  such  is  the  fact),  did — 

III.  Intimate  that  he  was  an  officer  of  the  law,  and 
had  a  warrant,  and  did  apprehend,  or  attempt  to  ap- 
prehend, the  person  to  whom  it  applied  (or  in  the  case 
of  his  errand  having  been  well  known,  and  of  his 
having  been  attacked  before  he  had  taken  the  first 
step  to  execute  his  duty,  a  narrative  to  that  effect), 
that — 

IV.  The  accused  did  certain  acts  of  resistance  de- 
scribed, 

V.  "  Well  knowing,  or  having  good  reason  to  know," 
that  the  person  named  was  an  officer  of  the  law  engaged 
in  the  execution  of  his  duty,  as  previously  set  forth  (and 
that  the  other  persons  named  were  employed  by  and 
assisting  him  therein), 

VI.  That  the  officer  and  those  assisting  were  forcibly 
prevented  from  executing  the  warrant  by  the  accused, 
and  the  officer  was  deforced  by  the  accused. 
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Where  the  warrant  was  executed  beyond  the  juris-  modus, 


diction  of  the  magistrate  issuing  it,  the  indorsation  is  J^JJ^^hi 
set  forth.     It  is  not  decided  whether  in  the  case  of  "^^^i- 
the  decree  containing  the  warrant,  bearing  that  exe- imprisonment, 

.«.  .  •!•  11  !•  •  *'if  thesamebe 

cution  might  pass  by  poinding  and  sale,  and  imprison- ''competent." 
ment,  "  if  the  same  be  competent,"  it  is  necessary,  in 
ordinary  cases,  to  aver  that  imprisonment  was  compe- 
tent. In  one  case  where  it  was  set  forth  that  the 
sum  decerned  for  was  due  under  a  local  statutory 
tax  (1),  the  objection  that  it  was  not  stated  that 
imprisonment  was  competent  was  repelled,  these  words 
of  style  being  inapplicable  to  such  a  case.  It  is  not  Rerenne  cbms. 
an  objection  to  a  charge  of  deforcement  of  revenue 
officers  that  the  charge  sets  forth  no  warrant  (2)  unless 
the  special  duty  is  one  of  those  to  which  the  revenue 
statutes  make  a  warrant  necessary. 

PkISON-BREAKING. The  charge  sets  forth Prlaon-breaklng. 

I.  The  circumstance  of  the  imprisonment,  whether 
under  a  sentence  or  on  commitment  for  trial,  and  the 
name  and  situation,  &c.,  of  the  prison,  or  otherwise,  as 
the  case  may  be, 

II.   That  the  accused,  being  still  legally  confined, 
did— 

III.  By  a  certain  process  described,  or  in  some 
other  manner  unknown,  make  his  escape,  and  did 
abscond  (3). 

A  charge  of  attempt  is  similar,  except  that  its  third  Attempt 
head  describes  an  attempt  merely  (4.) 

A  charge  of  breaking  into  prison  to  rescue  prisoners 
should  set  forth — 

L  The  particulars  as  to  the  name,  &c.,  of  the 
prisoner,  the  cause  of  the  imprisonment,  description  of 
the  prison,  &c., 

1  Jas.  Hunter  and  Thos.  Peacock,      BronU}  495. 

H.C.,  Jan.  16th  1860 ;  S  Irv.  618  8  WiU.  Button,  Ayr,  April  IStb 

and  32  S.  J.  475.  1887 ;  1  »win.  497  (indictment). 

2  Pet.  Hamilton  and  Jas.  Jamie-  4  Kobt.  Smith,  Perth,  Sept.  17th 
son,  Inverary,  Sept  17th  1845 ;  2  1868 ;  4  Irv.  434  (indictment) 
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Modus. 


Treaflon-felony. 


II.  That  the  said  person  being  still  confined  there, 

III.  The  accused  did  "  wickedly  and  feloniously"  do 
certain  acts  of  violence  described  to  a  particular  part 
of  the  prison  described, 

IV.  A  narrative  of  the  escape,  averring  it  to  have 
been  eflfected  by  means  of  the  effiraction  before 
libelled. 

Where  the  attempt  failed,  the  charge  would  be  as 
above,  except  that  the  fourth  head  would  aver  only 
that  the  accused  acted  "with  intent,"  &c. 

ConTict  at  large.        CONVICT  BEING  AT  LARGE. ^The  charge  States 

I.  A  narrative  of  the  conviction  and  sentence. 
II.  A   statement  that  nevertheless,   at  a  certain 
time  and  place,  the  accused  was  found  at  large^ 

III.  Without  lawful  excuse,  and — 

IV.  Before  the  expiry  of  the  term  of  the  sen- 
tence (]). 

Treason-Felony. — ^A  charge  for  this  offence  should 
set  forth  that  the  accused  did — 

I.  "Compass,  imagine,  invent,  devise,  or  intend 
"  to  deprive  or  depose  our  most  gracious  Majesty 
"  Queen  Victoria,"  (or  otherwise  as  the  case  may  be, 
using  the  words  of  the  Statute  applicable  to  the  offence 
to  be  charged),  and — 

II.  "Such  compassings,  imaginations,  inventions, 
"  devices  or  intentions,  or  one  or  more  of  them,  you, 
"  the  said  AB.,  did  " 

III.  "Express,  utter,  and  declare" — in  a  certain 
manner  described  (as  by  distributing  a  placard  or 
hand-bill,  giving  its  terms),  or  addressing  a  meeting 
of  persons  in  certain  language  described  (or  as  the 
case  may  be). 

Sedition. — It  is  difficult  to  lay  down  rules  for 
libelling  a  charge  of  this  sort.  In  the  case  of  sedition 
by  writing,  or  speaking,  or  the  like,  the  requisite 
statement  seems  to  be,  that  the  accused  did — 


Sedition. 

Speaking  or 
writing 


1  John  NeiUis  or  Neillus,  H.C.,  May  20th  1861 ;  4  Inr.  60  (indictment). 
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I.  Wickedly,  feloniously,  and  seditiously  do  certain  modps. 
acts  described  ;  such  as  preaching  a  sermon  or  making 
a  speech  containing  certain  statements  described,  in 
presence  of  a  concourse  of  people  described,  or  publish- 
ing a  pamphlet  of  a  seditious  tendency,  quoting 
passages, 

II.  In  a  manner  calculated  to  incite  tumult  and 
rebellion  in  the  state, 

III.  (Where  such  is  the  fact)  that  certain  results 
followed  ;  e.gr.,  that  the  people  addressed  proceeded 
to  do  certain  acts  described,  such  as  passing  seditious 
resolutions,  or  doing  acts  of  violence,  or  the  like. 

Where   the  sedition  is  by  outward  demonstration  SediHons  con- 

coiirsfi 

by  a  crowd  or  the  like,  the  charge  should  set  forth — 
I.  A  narrative  of  the  facts  leading  to  the  acts 
done  ;  e,g.,  that  a  number  of  people  having  assembled, 
and  having  formed  the  design  of  doing  certain  acts, 
or  other  disorderly  or  violent  or  tumultuous  acts  un- 
known, for  some  seditious  purpose  described ;  such  as 
obtaining  the  repeal  of  a  certain  public  tax  or  the  like, 
did  then  and  there — 

II.  Wickedly,  feloniously,  and  seditiously  do  certain 
acts  described  ;  such  as  passing  seditious  resolutions 
described,  or  making  an  attack  described  on  the  house 
of  a  minister  of  state,  or  the  like, 

III.  That  the  accused  was  present  and  actively 
engaged  with  the  concourse  of  people  in  the  seditious 
acts  described,  or  one  or  more  of  them. 

Unlawful  Oaths. — The  general  requisites  are,  uni*wfu  oatha. 
a  statement  of  the  act  done,  (administering  a  certain 
oath  or  engagement,  or  taking  an  oath  or  otherwise), 
stating  circumstances  and  purpose,  &c.,  especially  where 
the  purport  is  to  bind  to  commit  treason  or  murder, 
the  statement  being  qualified  by  such  words  as 
"  wickedly,  wilfully,  and  unlawfully." 

Conspiracy. — ^The  libel  sets  forth  that  the  accused  coMpiracy. 
did  form  a  wicked  and  felonious  conspiracy,  and  after 
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Modus.  giving  a  narrative  of  its  nature^  charges  that,  in  purr 

"  suance  of  the  conspiracy,,  the  accused  did  certain  things, 

the  details  being  such  as  are  necessary  to  constitute 

the  mme,  for  the  perpetration  of  which  the  conspiracy 

is  said  to  have  been  organised. 

Procorlng  crime.        PROCURING  THE    COMMISSION    OF   CrIME. Charges 

of  this  sort  may  safely  be  drawn  upon  the  model  of  a 
charge  of  subornation  of  perjury,  or  attempt  to  suborn. 
A  statement  of  the  scheme,  and  the  enticement  (giving 
its  nature,  and  taking  a  latitude  of  "  some  other  means 
"  of  inducement,  to  the  prosecutor  unknown  "),  seems 
all  that  is  necessary  to  constitute  a  good  charge  of 
attempt  to  procure. 


STATKMBirrs  The  statement  of  the  modus  being  made,  it  is  not 

TO  KABBATivE.    casy  to  speciiy  what  facts,  loUowmg  or  resultmg,  may 
be  set  forth.      Of  course,  those  facts  which  are  of  the 
essence  of  the  offence,  or  of  an  aggravation,  such  as 
the  death,  in  a  case  of  murder,  or.  the  danger  to  life 
whatsabseqnentin  a  case  of  assault,  must  be  set  forth.     But  it  becomes 
libeued.  a  morc  difficult  question,  when  details  of  events  subse- 

quent to  the  offence,  but  which  are  not  necessary  to 
its  constitution,  are  inserted.  The  following  are  in- 
stances in  which  subsequent  eyents  may  be  stated. 
In  cases  of  fire-raising,  it  is  usual  to  state  that  the 
fire  was  "  thereafter  discovered,  and  by  the  exertions 
of  well-disposed  persons  was  subdued  and  extin- 
guished '*  (1).  Where  the  accused  was  charged  with 
falsely  taking  the  oath  of  possession  under  the  Reform 
Act,  a  statement  that  he  thereafter  did  vote  was 
allowed  to  remain  part  of  the  libel  (2).  Where  the 
charge  was  incest,  the  prosecutor  averred,  without 
objection,  that  in  consequence  of  the  incest,  the  female 

1  John  M'Bain,  Aberdeen,  April  2  Irv.  688   (indictment). — Patrick 

25th  1854  ;  1  Irv.  461  (indictment).  Anderson,  Glasgow,  Oct.  Ist  1861 ; 

— John  Mackirdy,   Glasgow,   Oct.  4  Irv.  95  (indictment). 
Ist  1866  ;  2  Irv.  474  (indictment).  2  JohnBarr,  H.C.,  Jan.  23d  1839; 

—Dan.  Black,  H.C.,  Jan.  9th  1857 ;  2  Bwin.  282  and  Bell's  Notes  190. 
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accused  became  pregnant  and  bore  a  child  (1).  In  mqpot. 
these  cases,  however,  the  facts  were  mere  incidents  of 
the  crime,  and  could  have  been  proved  without  notice  in 
the  indictment.  The  averment  was,  therefore,  plainly 
competent,  though  unnecessary.  On  the  other  hand, 
the  prosecutor  has  been  held  not  entitled  to  add  to  a 
charge  of  assault  that  the  person  assaulted  "having 
"  been  terrified  "  by  the  violence,  committed  suicide, 
there  being  nothing  in  the  libel  to  shew  that  the 
suicide  was  a  direct  consequence  of  the  assault,  and 
there  being  no  aggravation  in  the  major  (2). 

It  is  in  cases  where   the  prosecutor  proposes    to  Anegationa  of 
account  for  unusual  circumstances  connected  with  tbesunces. 
prosecution,  that  the  greatest  latitude  of  statement  of 
facts  subsequent  to  the  offence  is  permissible.     Where 
the  accused  in  a  case  of  forgery  has  destroyed  the 
document,  it  is  competent  to  aver  the  fact,  to  account 
for  its  non-production  (3).     Again,  it  has  been  found 
competent   to    account    for    delay    in    bringing    the 
accused  to  trial,  or  for  latitude  taken  in  specifying 
time.     In   a  case   of  theft  and  breach  of  tnist,  the  concealment  of 
libel  may  set  forth  the  means  by  which  the  accused 
concealed  his  offence,  e,g.,  by  failing  to  enter  in  the 
books  of  his  master  the  sums  he  received  (4).     Where  Abeoonding. 
the  trial  has  been  delayed  by  the  flight  of  the  accused, 
it  is  usual  to  say  : — "  And  you,  being  conscious  of  your 

guilt  in  the  premises,  did  abscond  and   flee   from 
justice."     And   where   the   accused   has  been  pre- outlawry, 
viously    indicted   and    outlawed    for    non-appearance, 
this  fact  is  also  sometimes  stated  (5). 

The  law  is  now  more  strict  than  formerly  as  to  the  R^f*^^  "'^?;  ^^ 

«'  not  prevented. 

1  Will.     Cuthbert    and    Isobel  4  Thompson  Aimers,  Ayr,  Sept. 

Cuthbert,  Perth,  April  26th  1842 ;  24th  1857 ;    2  Irr.  725 — See  also 

1  Broun  311  (indictment).  Ebenezer  Beattie,  Dumfries,  April 

8  John   Robertson,  Perth,  May  28th  1850 ;  J.  Shaw  856  (indict- 

8th  1854  ;  1  Irv.  469.  ment).— John  Rae,  H.C.,  May  16th 

8  Dionysius   Wielobycki,    H.C.,  1854 ;  1  Irv.  472. 

Jan.  8th  1857 ;  2  Irv.  579  (indict-  6  Rob.  Potter,  Glasgow,  May  2d 

ment).  1844 ;  2  Broun  151  (indictment). 
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Modus. 


Atvrmsht  or 

MALICS. 


iosertion  of  hypothetical  statements  of  consequences 
which  might  have  ensued  from  the  crime.  It  used  to 
be  not  uncommon  to  append  some  such  statement 
as  that  the  accused  was  "  only  prevented  from  com- 
"  mitting  further  depredations  by  being  there  and  then 
"  detected  in  the  act  of  stealing ;"  or  in  cases  of  fire- 
raising,  that  the  fire  "  would  probably  have  burned  the 
"  whole  tenement  and  adjoining  houses,  if  it  had  not 
"  been  discovered  and  extinguished  "  (1).  But  such 
statements,  being  guesses,  seem  out  of  place  in  a  docu- 
ment so  strictly  logical  as  a  libel. 

In  cases  of  murder  and  other  personal  injuries^ 
where  the  prosecutor  proposes  to  prove  malice  at  a 
considerable  interval  before  the  offence,  he  must  give 
notice  in  the  libel,  thus  : — "  And  you  the  said  A.  B. 
"  did  previously  evince  malice  and  ill  will  against  the 
"said  C.  D."  (2).  A  statement  in  this  form  is  suffi- 
cient without  any  particulars  (3).  But  it  is  not  rele- 
vant to  state  that  the  accused  did  "  conceive  "  malice, 
as  this  does  not  indicate  anything  specific  (4).  Where 
the  malice  was  evinced  by  previous  violence,  it  is 
enough  to  say :  "  Did  previously  evince  malice  and 
"  ill  will  against  the  said  C.  D.,  by  repeatedly  threat- 
"  ening,  beating,  and  assaulting  her"  (5).     But  such 


1  David  Muir,  H.C.,  Nov.  28th 
1886 ;  1  Swin.  402  (indictment).— 
Mary  Lorimer,  Aberdeen,  April 
19th  1838 ;  2  Swin.  100  and  Bell's 
Notes  190. — Nicol  Laidlaw,  July 
13th  1838;  Bell's  Notes  191.— 
Harris  Rosenberg  and  Alithia 
Bamett  or  Rosenberg,  Aberdeen, 
April  16th  1842 ;  1  Broun  266  and 
Bell's  Notes  191. 

2  Alison  ii.  301. 

3  Alex.  Marshall,  Perth,  Sept. 
1835;  Bell's  Notes  218.— Janet 
Campbell  or  Maclellan,  H.C.,  Nov. 
4th  1846 ;  Ark.  137  (See  several 
cases  quoted  by  the  Lord  Justice 
Clerk  Hope,  in  giving  his  opinion 
in  this  case). 


4  Will.  Alexander  and  Janet 
Blackwood  o/um  Martin,  H.C.,  Jan. 
27th  1827 ;  Syme  63.  But  the  con- 
ceiving of  malice  may  be  set  forth 
in  the  preliminary  narrative. — 
Agnes  Hutton  or  Cromarty  and 
Jas.  Connell,  H.C.,  July  21st  1843  ; 
1  Broun  588. 

6  Joseph  Rae  and  Rob.  Reid, 
H.C.,  July  22d  1817  ;  Hume  ii.  238, 
note  1,  and  2  Broun  130,  note  1. — 
Thos.  Wilson,  H.C.,  March  14th 
1844 ;  2  Broun  129  (indictment).— 
Dundas  M*Riner,  H.C.,  July  24th 
1844 ;  2  Broun  262  (indictment).— 
See  also  numerous  cases  mentioned 
by  the  Lord  Justice  Clerk  Hope  in 
Janet  Campbell  or  Maclellan,  H.C., 
Nov.  4th  1846 ;  Ark.  137. 
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expressions  must  be  clearly  connected  with,  and  made  avmmktt  of 

part   of  the   charge    of,  malice.      Where,  instead    of '■ 

saying  ^'by  maltreating"  &c.,  the  charge,  after  stat- 
ing the  malice,  added,  "  and  had  on  previous  occa- 
"  sions  beaten  and  maltreated  her,"  this  passage  was 
struck  out  (1).  Where  there  are  several  charges,  it 
is  not  necessary  to  append  a  separate  averment  of 
-  malice  to  each ;  one  averment  at  the  close  is .  suffi* 
cient  (2). 

It  is  unnecessary  to  speak  at  len&iih  of  the  mode  chabowo 

AOORAVA- 

of  charging  aggravations.       No    aggravation    can   benoMs. 
averred  which  is  not  covered  by  the  major.     Thus,  n^fSyJJSr 
where    a   charge  of   using   improper  practices    to  aJJiJJJJStoiJ' 
child,  stated  that  the  accused  communicated  venereal 
disease  to  the  child,  "  whereby  she  was  seriously  injured 
"  in  her  person  and  health,"  these  words  were  held 
irrelevant,  there  being  no  aggravation  in  the  major  (3). 
In  the  same  way,  no  aggravation  can  be  charged  which 
is  not  averred  in  the  affirmation  of  guilt,  e.g,,  where 
the  affirmation  charges  thefb  aggravated  by  previous 
conviction   only,  it  is  incompetent  to  aver  that  the 
accused   is  habit  and  repute  a  thief  (4).     Nor  may  Aggravation 

,  must  not  bo 

the  a£fgravation  be  stated  higher  than  the  averment  ofhigherihan 

•x  •      I?  •  TTTv  xT_  •  1-  J  •         statement  In 

it  m  the  major.     Where  the  major  charged  previous  major, 
conviction  of  theft  only,  and  the  accused  was  stated 
to  have  been  convicted  of  theft  by  housebreaking,  it 
was  held  that  the  conviction  could  only  be  founded  on 
as  one  of  theft,  without  the  aggravation  (6). 

It  is  indispensable  that  the  charge  set  forth  facts  AggnTation 
relevant  to  support  the  aggravation(s)  in  the  major, 

1  Rob.  MorriflOD,  Glasgow,  Deo.  5   Parves   Parian   aod  Watson 

mb  1842 ;  1  Broun  499  and  Bell's  Parian.    Feb.    27tb   1832;    BelFs 

Notes  79.  Notes  178. — ^Tbe  proper  course  in 

8  Walter  Ronaldson,  H.C.,  May  such  a  case  is  to  allege  the  previous 

15th  1856 ;  2  Irv.  426.  conviction  in  general  terms  as  for 

8  Jas.  Hack,  Glasgow,  Deo.  22d  the  crime  of  theft  without  mention- 

1858 ;  8  Irv.  810.  ing  that  it  was  aggrayated.<-See 

4  Will.  Harvey  and  Jas.  Maooul-  Alison  iL  591. 
loch,Feb.2d  1885 ;  Bell's  Note8,184. 

2  E 
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Modi  ov         and  in  the  affirmation,  e.g.  if  the  charge  be  theft, 

CHARGINO  .... 

AooRATA-         afifgfravated  by  previous  conviction,  it  must  be  averred 

that  the   accused  has   been  previously    convicted    of 

theft  (1)  :  or,  if  the  charge  be  assault,  especially  when 
committed  by  a  son  upon  his  father,  the  subsumption 
must  bear  that  the  injured  party  was  the  accused's 
father;  or  if  the  assault  be  charged  as  committed  with 
intent  to  ravish,  it  must  be  specifically  alleged  that 
such  was  the  intent  Thus,  where  under  the  Coining 
Statute,  a  certain  act  following  on  previous  convic- 
tion of  certain  offences,  was  declared  to  be  a  high 
crime  and  offence,  a  charge  that  the  accused  was 
guilty  of  the  high  crime  and  offence  was  held  irrele- 
vant, it  not  being  averred  that  he  had  been  previously 
convicted  (2).  Again,  where  the  following  was  stated 
in  the  major  in  aggravation  of  reset — "especially 
"  where  goods  stolen  by  a  youth  from  his  employers  are 
"  felonidtisly  resetted  by  his  parents,"  but  the  narrative 
did  not  state  that  the  thief  was  the  resetter's  son,  or 
that  his  parents  knew  the  things  stolen  to  have  belonged 
to  his  employers,  the  aggravation  was  passed  from  on 
objection  (3).  In  the  same  way,,  the  words  "to  the  griev- 
"  ous  injury  of  the  person  "  being  in  the  major,  the 
objection  that  there  was  no  corresponding  statement  of 
fact  was  held  good  (4).  Where  the  aggravation  consists 
Aggravation      in  the  fact  that  the  accused  or  the  party  injured  holds 

conBistfng  in  .  .   .  t  ««  i  • 

person  holding   a  Certain  position — such  as  the  office  of  ma£fistrate  or 

certain  position.  ^  ^ 


minister  of  religion,  constable  of  police,  or  the  like- 


it  must  be  averred  that  he  held  the  office  at  the  time. 
Where  it  was  objected  that  there  was  no  statement 
that  the  person  was  a  magistrate  at  the  time,  although 
his  designation  in  the  libel  described  him  as  being  a 

1  Elizabeth  Cameron  or  Mathie-  8  Alex.  M*Craw  and  others,  July 
Bon,  H.C.,  July  Uth  1856 ;  2  Inr.       20th  1831 ;  BeU's  Notes  187. 

445.  4  John   Stuart   and   Catherine 

2  Will.  Morrison  and  Mary  Cur-  Wright,  June  15th,  1829  ;  Bell's 
ran  or  Smith,  Glasgow,  Deo.  28th  Notes  180. — See  also  John  Kunde, 
1S64 ;  4  Inr.  582.  Inverness,  April  1832 ;  BeU's  Notes 

187. 
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magistrate,  the  objection  was   sustained  (1).     But  aMoDso» 
direct  statement  that  the  person  held  the  oflSce  at  the  aooeava- 

TION8 

time  is  not  indispensable,  if  it  be  necessarily  implied.  — '■ 

In  a  case  of  assault  upon  a  clergyman,  it  may  be  in- 
ferred from  a  narrative  such  as  this — "you  having 
"  formed  the  wicked  intention  of  assaulting  and  beat- 
"  ing  the  reverend  John  Brown,  minister  of  the  parish 

"  of ,  ....  did,  in  pursuance  of  said  inten- 

"  tion,  ....  go  to  the  manse  of ,  being  the 

"  dwelling-house   in  which    the    said   reverend    John 
"Brown   lived." (2)     Again,    where   the    aggravation ^^jg^J^**** 
consists  in  the  crime  being  committed  against  persons  p^JJJSJJJJ  ^f 
engaged  in  executing  their  duty,  it  must  be  averred  ^"^^y- 
that  the  accused  knew  them  to  have  been  so  engaged  (3). 
But  an   express   statement   is  not  requisite.     Where 
mobbing  and  rioting, was  charged  as  committed  "for 
"  the  purpose  of  obstructing  and  assaulting  officers  of 
"  the  law  in  the  execution  of  their  duty,"  it  was  held 
that  this  necessarily  inferred  knowledge  that  they  were 
officers  (4).     And  it  is  not  necessary  to  describe  the 
exact  duty  upon  which  the  officers  were  engaged  (6). 
Where  one  crime  is  charged  as  an  affffravation  of  an- one  crime  as 
other,  as  where  housebreaking:  is  char^red  as  an  agfira-  a&other,  fou 

^^  ®  narrative 

vation  of  theft,  the  crime  which  constitutes  the  aggra-  necewary. 
vation  must  be  described  as  specifically  as  in  a  separate 
indictment  for  that  offence. 

As  regards  libelling  aggravations,  it  may  suffice  to 


1  Geo.  Cameron,  Inyemess,  April 
28tli  1832 ;  5  Deas  and  Anderson 
267  and  BeU's  Notes  187. 

8  David  R.  Williamson,  H.C., 
Jane  18th  1853 ;  1  Irv.  244. 

3  Alex.  Alexander  and  Jas.  Alex- 
ander, H.C.,  Jan.  22d  1842;  1 
Broun  28,  and  Bell's  Notes  102.— 
Geo.  Maclellan  and  others,  H.C., 
Dec.  26th  1842 ;  1  Broun  478  and 
Bell's  Notes  187.— Mr  Bell  in  his 
Notes,  p.  186,  incorrectly  states  that 


in  the  case  of  Alexander  the  rele- 
vancy was  sustained. 

4  Helen  Yuill  and  others,  H.C., 
Dec.  28th  1842 ;  1  Broun  880  and 
Bell's  Notes  187.— See  also  Beattie 
V,  the  Procurator-Fiscal  of  Dum- 
fries, H.C.,  Dec.  10th  1842;  I 
Broun  463  and  Bell's  Notes  186. 

6  Michael  Deyitt  and  Rose  David- 
son, H.C.,  June  12th  1843  (unre- 
ported) ;  see  J.  Shaw  233  note.— 
Telfer  v.  Moxey,  B.C.,  June  2d 
1849 ;  J.  Shaw  231. 
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PreT.  oon.  and 
hab.  rop. 


Conriction  of 
"  nalnff  and 
**  ottering  as 
"frenQine"a 
aniBcient 
deacription. 


LiBSLLINO 
DBCUIBATIOK. 


Statement  that 

declaration 

algned. 


Libelling  several 
dedaraUona. 


state  that  all  aggravations  except  previous  convictions, 
and  the  charge  of  being  a  habit  and  repute  thief,  are 
set  forth  in  the  body  of  the  charge.  Allegations  of 
previous  conviction,  and  habit  and  repute,  are  inserted 
at  the  end — "  and  you  the  said  John  Brown,  are  habit 
"  and  repute  a  thief,  and  have  been  previously  convicted 
"  of  theft, " — "  and  you  the  said  Thomas  White  have 
"  been  previously  convicted  of  the  crime  of  assault." 
In  libelling  a  previous  conviction  of  a  crime  depending 
on  guilty  knowledge,  such  as  uttering,  it  is  sufficient 
to  say  that  the  accused  has  been  previously  convicted 
of  the  crime  "  of  using  and  uttering  "  a  certain  thing 
"  as  genuine,"  without  adding,  "  knowing  the  same  to 
"be  forged,"  as  the  guilty  knowledge  is  necessarily 
implied  in  the  conviction  (1). 

The  last  statement  of  fact  relates  to  the  emitting  of 
a  declaration.  The  form  is  invariable — "  you,  the 
"  said  A.  B.,  having  been  apprehended  and  taken  be- 
"  fore  C.  D.,  SheriflF  of  Midlothian,  did,  in  his  presence 
"  at  Edinburgh  on  the  14th  day  of  June  1864,  emit 
"  and  subscribe  a  declaration."  If  the  prisoner  re- 
fused to  sign,  or  was  unable  to  write,  the  form  is — 
"  did  emit  a  declaration  which  was  subscribed  by  him 
in  your  presence,  you  having  declined  to  sign  the 
same,"  or  you  having  declared  that  you  could  not 
"  write,"  (as  the  case  may  be).  Where  the  declaration 
was  not  said  to  be  signed,  the  prosecutor  was  not 
allowed  to  found  upon  it.  (2).  But  it  is  not  essential 
that  the  libel  should  state  that  the  signature  of  the 
magistrate  was  appended  in  the  presence  of  the 
accused  (3).  Any  substantial  mistake  in  stating  before 
whom  declarations  were  taken,  will  be  fatal  (4)  When 
there  is  more  than  one  declaration  emitted  before  the 


n 


t( 


1  David  Soott  and  Qeo.  Sinclair, 
Nov.  19th  1832 ;  Bell's  Notes  188. 

8  Bonald  Gordon,  H.C.,  Doc.  2l8t 
1846 ;  Ark.  196. 


8  Margaret  Plenderleith  or 
Dewar,  B.C.,  June  21st  1841;  2 
Swin.  558  and  Bell's  Notes  278. 

4  Angus  Hlver,  Inverness,  Sept 
1835 ;  BeU's  Notes  276. 
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same  magistrate,  it  may  be  stated  that  the  accused  D^J-^iJJSoH. 
did,  in  presence  of,  &c.,  and  upon  certain  dates,  "  emit 
"  two  several  declarations."  Where  there  were  four 
declarations,  the  words,  "  did,  in  his  presence  on  the 
"  13th,  15th,  26th,  and  29th  days  of  March  1858, 
"  emit  and  subscribe  four  several  declarations,"  were 
held  to  make  it  competent  to  prove  that  one  declara- 
tion was  emitted  on  each  of  these  days,  and  objection 
to  the  words  ias^ambiguous  was  repelled  (1). 

The  indictment  proceeds  to  enumerate  the  articles  ldslliko 
to  be  produced  at  the  trial,  thus  : — "  Which  declara- 
tion, as  also  a  medical  report  or  certificate,  bearing  to 
be  dated  18th  April  1864,  and  to  be  subscribed 
Douglas  Maclagan,  M.D.,  Henry  D.  Littlejohn,  M.D., 
"  F.R.C.S.,  or  to  be  similarly  dated  and  subscribed; 
"  as  also  a  hammer,  as  also  a  pair  of  tongs,  as  also  an 
*'  extract  or  certified  copy  of  a  conviction  of  the  crime 
"  of  assault,  obtained  against  you,  the  said  John 
"  Brown,  under  the  name  of  John  Barron,  before  the 
'*  Police  Court  of  Edinburgh,  on  the  l7th  day  of 
'*  June  1851 ;  as  also,  extracts  or  certified  copies  of 
"  two  several  convictions  of  the  crime  of  assault  ob- 
'*  tained  against  you  the  said  John  Brown,  under  the 
name  of  John  Brown,  alias  John  Barron,  before  the 
Sheriff  Court  of  Edinburghshire,  each  with  a  jury, 
"  at  Edinburgh,  on  the  20th  day  of  October  1854  and 
*'  18th  day  of  November  1857  respectively,  being  to 
"  be  used  against  you,  the  said  John  Brown,  at  your 
"  trial,  will,  for  that  purpose,  be  in  due  time  lodged  in 
"  the  hands  of  the  Qerk  of  the  High  Court"  (or  "Cir- 
cuit Court,"  as  the  case  may  be)  "  of  Justiciary,  before 
"  which  you  are  to  be  tried,  that  you  may  have  an 
"  opportunity  of  seeing  the  same."     No  elaborate  de- 

1  JohnMacleod,  Inyemeas,  April  '*xmd  subscribe  four  several  decla- 

28ih  1868  ;  8  Irv.  79  and  SO  S.  J.  "  rations,  on  the  18th,  15th,   2Gth 

521.  The  phraseology  was  ambigu-  '*  and  29th  days  of  March  1858  re- 

ous.   The  following  would  haye  been  "  spectiv^^y." 
better:  ''did  in  his  pretence  emit 
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PSODL'CTIOKS. 

Elaborate 

description 

onnoceMnry. 


Articles  de- 
scribed belbre, 
Ibrmer  descrip- 
tion may  be 
referred  to. 


ConTlctions  so 
described  as 
to  prevent 
mistake. 


scription  is  required,  if  sufficient  information  be  given 
-  to  enable  the  accused  to  know  what  to  look  for  in  the 
Clerk's  hands.    In  one  case  the  words  "  part  of  a  dress  " 
were  held  too  vague,  as  it  should  have  been  stated 
whether  it  was  a  male,  female,  or  child's  dress  that 
was  meant  (1 ).     Where  a  book,  which  was  to  be  pro- 
duced, was  described  as  a  "  day-book  kept  by  "  A.  B., 
while  the  book  actually  produced  was  blank  and  con- 
tained no  writing  whatever,  the  production  was  with- 
drawn upon  the  objection  that  such  a  book  could  not 
be  truly  said  to   be  "  kept "  by  any  one   (2).     But 
where  it  was  objected  that  a  production  was  libelled 
on  as  a  "  penny  piece,"  and  that  the  article  produced 
was  so  worn  as  to  be  practically  only  a  piece  of  copper, 
and  further  that  it  was  at  any  rate  of  a  coinage  which 
had  been  called  in,  and  not  a  current  coin,  the  objec- 
tion was  repelled  (3).     The  dates  and  names  by  which 
medical  reports,  &c.,  are  described,  must  be  correct. 
A  medical  report  was  withdrawn  which  was  described 
as  signed,  "  Octavius  D.  Trezivant,"  while  in  reality  it 
was  signed  "  Octavius  U.  Trezivant "  (4).      In  cases 
where  the  articles  have  already  been  described,  it  is 
sufficient  to  refer  to  the  former  description  : — "  The 
money  above  libelled,  or  part  thereof."     But  such  a 
reference  must  be  so  expressed  as  not  to  create  am- 
biguity (5). 

If  convictions  be  so  described  as  to  prevent  mistake, 
punctilious  adherence  to  the  form  above  given  is  not 
required.  Where  "  two  complaints  and  convictions, 
"  dated  respectively  18th  Dec.  1832  and  16th  Dec. 
"  1837,"  were  libelled  on,  the  objection  that  the  date 
of  the  first  though  correct  as  regarded  the  conviction. 


1  Mary  Wood,  H.C.,  Nov.  7th 
1856 ;  2  IiT.  497  and  29  S.  J.  5. 

2  Joseph  M.  Wilson,  H.C.,  June 
8th  1857 ;  2  IxT.  626  and  29  S.  J. 
561. 

8  Jas.  Bell  and  others,  H.C., 
Jan.  19th  1846  ;  Ark  1. 


4  Jas.  Matheson,  H.C.,  Nov. 
20th  1837 ;  1  Swin.  593  and  BeU's 
Notes  276. 

6  John  Wilson  and  Donald  Mac- 
gregor,  Perth,  Sept. 
Notes  277. 


1834;    BeU's 
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was  not  the  date  of  the  complaint,  was  repelled  (1).  libbllwo 

Again,  in  a  case  where  there  were  two  accused,  one 

conviction  being  libelled  on  as  obtained  against  **  you, 
"  the  said  John  Mackie,"  and  the  libel  charging 
another  as  obtained  "  against  you,"  without  adding  the 
name,  and  concluding  with  the  usual  statement  that 
they  were  to  be  used  in  evidence  "  against  you,  the 
"  Siid  John  Mackie,"  the  description  of  the  second  con- 
viction as  applicable  to  John  Mackie  was  held  suffi- 
cient (2).     Where  previous  convictions  have  been  ob-*^<*n«ceMary 

,',  *,  ,  to  state  name 

tained  airainst  the   prisoner   under    different   names,  wndwwwch 

accuBed 

these  names  should  be  stated  in  the  libel,  but  their  conyicted. 
absence   is  not  fatal   (3).     A  conviction  in  a  Sheriff 
Court  jury  case  is  properly  described  as  *' before  the  Libelling 
"Sheriff,  with  a  jmy."  although  the  prisoner  pleads ISSf^SIta 
guilty  and  is  sentenced  without  a  jury  being  empa- 
nelled (4),  even  where  this  is  done  at  the  first  diet 
when  no  jury  is  present  (5).     Where  the  previous  coining 

.   ^.  ,  .-I       /-N   •    •  A    .  T  1      oonTlctlons 

conviction  was  under  the  Coimng  Acts,  and  was  de- 
scribed being  "  of  the  crimes  and  offences  set  forth  in 
"  the  before  recited  section  of  the  statute  above 
"  libelled,  or  of  one  or  other  of  them,"  the  objection 
was  repelled  that  this  did  not  state  of  what  the  panel 
had  been  convicted  (6).  Convictions  in  coining  cases 
should  be  recited  in  the  Scottish  mode,  the  section  of 
the  statute  relating  to  this  matter  not  applying  to 
Scotland  (7) 

A  long  series  of  articles  may  be  appended  and  re-  Articiea 
ferred   to,   thus — *'  as  also  the  books,   writings,  and  inTcntory. 
"  other  articles  specified  in  an  inventory  hereto  an- 
"  nexed  and  referred  to,  or  part  thereof." 

1  Catherine  Rae  or  AUaii,  July  H.G.,  July  11th  or  14th  1859;  8 
8th  1840 ;  BeU's  Notes  276.  Irv.  432. 

2  Alex.  Bae  and  John  Mackie,  6  Geoi^  M'Rae,  H.C.,  Nov.  7th 
Aberdeen,     April     1880 ;     BeU's  1856 ;  2  Iry.  487. 

Notes  277.  6  Andrew  Dott  and  Thos.  Dott, 

3  Margaret   Brown   or   O'Hara,  Perth,  Oct.  2d  1855  ;  2  Irv.  228. 
H.C.,  May  23d  1842 ;  1  Broun  352  7  Chas.  S.  Davidson  and  Stephen 
and  BeU's  Notes  276.  Francis,  H.C.,  Feb.  2d  1868 ;  4  Irv. 

4  Catherine  ConnoUy  or  M*Kay,  292  and  85  S.  J.  270. 
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The  libel  concludes — "  All  which,  or  part  thereof, 
"  being  found  proven  by  the  verdict  of  an  assize,  o: 
"  admitted  by  the  judicial  confession  of  you,  the  said 
"  John  Brown,  before  the  Lord  Justice  General,  Loid 
"  Justice  Clerk,  and  Lords  Commissioners  of  Jusd- 
"  ciary,  you,  the  said  John  Brown,  ought  to  be 
punished  with  the  pains  of  law,  to  deter  others  fiom 
committing  the  like  crimes  in  all  time  comiag." 
In  cases  for  Circuit,  after  the  words  Commissioners  of 
Justiciary  follow  the  words  "  in  a  Circuit  Court  of 
Justiciary  to  be  holden  by  them,  or  by  any  one  or 

more  of  their  number,  within  the  burgh  of ,  in 

the  month  of ,  in  this  present  year  1^ — ." 

In  criminal  letters  the  conclusion  is  the  same  except 
that  in  Supreme  Court  cases  the  words  "Our  Lord 
"  Justice  General,"  &c.,  are  used  instead  of  "  the  Lord 
"  Justice  General,"  &c.,  and  in  SheriflF  Court  cases  the 
words  "  before  me  or  any  of  my  substitutes,"  are  used 
instead  of  the  words  "  before  our  Lord  Justice  Gene- 
ral," &c.  Where  the  words  "  being  found  proven 
by  the  verdict  of  an  assize "  were  omitted,  the  ac- 
cusetl  objected  after  the  jury  were  sworn  to  their  re- 
turning  any  verdict,  and  the  objection  was  sustained 
(1).  The  words  "  to  deter  all  others,"  &c.,  though  of 
invariable  style,  are  not  material,  the  indictment  being 
complete  with  the  words  "  pains  of  law "  (2).  In 
criminal  letters  the  will  or  direction  to  officers  of  law 
forms  the  conclusions  of  the  libeL  In  jury  cases  in 
the  Sheriff  Court,  the  will  names  two  diets  of  compear- 
ance, the  second  being  nine  clear  days  after  the  first  (3). 
The  libel  is  signed  on  each  page.  Criminal  letters 
are  signed  by  the  Clerk  of  the  Court ;  Indictments  by 
the  Lord  Advocate,  or  one  of  his  deputes. 

Inventories  of  articles,  or  circumstances  ;  or  appen- 
dices, setting  forth  the  tenor  of  documents  are  placed 

1  Hugh    M'Neillage.    Inverarj,      April  2d  1863 ;  4  Ir7.  S57  and  85 
Sept.  18th  1850 ;  J.  Shaw  459.  S.  J.  515. 

2  Dawson  y.  Maclemiaii,  H.C.,  8  Act  16  and  17  Vict.  c.  80  f  85 


tt 
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after  the  conclusion  in  indictments,  and  after  the  will  i»vwn<0KT 

in  criminal  letters,  and  headed  "  Inventory  "  or  ''  Ap-  '»'^"- 

'pendix  referred  to  in  foregoing  indictment"  (or 
'  criminal  libel  *'),  as  the  case  may  be.  Where  there 
is  more  than  one — "  inventory"  (or  "  appendix  "),  No. 
—referred  to,"  &c.,  is  the  form.  They  must  beM«tberigne<L 
signed  as  the  libel  is,  by  the  prosecutor  in  an  indict- 
ment, and  by  the  Clerk  of  Court  in  criminal  letters 
(1).  An  objection  that  the  inventory  of  criminal  let- 
ters was  not  signed  by  the  Clerk  but  by  the  Advocate 
Depute  was  sustained  (2). 

Appended  is  a  list  of  the   prosecutor's  witnesses,  lmt  o» 
The  names  must  be  substantially  correct     If  John  bexamemiutbe 
put  for  James,  or  Low  for  Law,  the  result  is  that  theSSS"*"^ 
witness  who  is  afterwards  produced,  is  not  the  person 
of  whom  notice  was  given  (3).     And  this  rule  is  not 
affected  by  the  statutory  regulation,  that  if  the  ac- 
cused has  been  misled  by  the  name  and  designation 
given,  the  objection  shall  be  stated  before  the  jury  is 
sworn,  for  where  either  is  not  only  misleading  but  ab 
solutely  wrong,  the  objection  may  be  stated  although 
the  jury   have   been  sworn,   the   question  being  the 
identity  of  the  witness  (4).     But  a  mere  difference  of 
spelling  will  not  found   an  objection,  unless  it  truly 
alter  the  name   (5),     The  rules  in  reference  to  the"^?"*** 

>•    '  ^  ^  naming  »o- 

naming  of  the  accused  apply  to  the  naming  of  witnesses.  JSJJiffS!'**^^ 
Where  a  witness  was  named  "  Octavius  Decimus  Tre- 
"  zivant,"  the  objection  that  "  Decimus  "  should  have 


applicable. 


1  Alison  il  818,  819. -iL  59a 
8  J.  Reid  andH.  Shirreffs,  H.C., 
May  29th  1826  ;  Shaw  157. 
,  8  Hume  ii  870,  oases  of  Steven- 
son  and  others :  Mackenzie  :  and 
Kennedy  in  note  2~^ii.  871,  cases  of 
Gray:  Smith  and  Brodie:  and 
Smith  there. — Alison  ii.  411,  412, 
and  cases  of  Campbell  and  Maokay : 
and  Car  there. — ^David  Muir,  In- 
yerary,  Sept.  12th  1821 ;  Shaw  55. 


4  Act  9  Geo.  IV.  o.  29  §  11— John 
M'Cabe  and  others,  Glasgow,  Jan. 
12th  1888 ;  2  Swin.  20-Pet.  KeUy 
and  others,  Glasgow,  Sept.  28d 
1848 ;  1  Broun  618. 

6  Hume  ii.  158,  case  of  Cook  in 
note  8.  The  designation  here  was 
th&t  of  the  injured  party  in  the 
libel,  but  the  principle  is  the  same. 
Alison  ii  411  to  418. 
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been  "  Undecimus "  was  repelled,   as  one  Christian 
name  and  one  surname  would  have  been  enough  (1). 

In  designing  witnesses,  all  that  is  necessary  is  to 
supply  the  accused  with  information  to  enable  his 
advisers  to  find  them.  Accordingly,  the  designation 
is  usually  in  the  simplest  form — "  now  or  lately  a 
"  constable  in  the  Edinburgh  Police," — spirit  dealer, 
"  now  or  lately  residing  in  Lyon's  Lane,  in  or  near 
"  Port  Glasgow"  (2).  Where  the  witness  has  no  fixed 
residence,  a  reference  to  a  place  where  he  has  resided, 
and  where  he  may  be  "  heard  of,"  may  suiKce  (3). 
The  rule  that  what  has  once  been  detailed  need  not 
be  repeated,  applies  to  witnesses,  so  that  a  person 
once  named  may  be  referred  to  thus  : — "  Ann  Brown, 
millworker,  now  or  lately  residing  with  Jean  Brown, 
or  Alton,  above  designed."  Mere  inaccuracies  in 
the  designation  will  be  of  no  consequence,  unless  the 
accused  can  show  that  he  has  been  misled  (4),  and  his 
objection  must  be  stated  before  the  jury  are  sworn  (5), 


(( 


(t 


1  Jas.  Matheson,  H.C.,  Not. 
aath  1837 ;  1  Swin.  593  and  BeU's 
Notes  262. 

2  The  words  "  now  or  lately"  are 
inTariably  used,  and  cover  a  period 
of  some  months. — Hume  iL  372,  case 
of  Knox  and  others  in  note  2. — 
Alison  ii.  427,  428,  cases  of  Mao- 
dougall:  Jones  and  others:  and 
Cockbum  there. — Chas.  Maclaren 
and  others,  H.C.,  Jan.  11th  1823 ; 
Shaw  92. 

3  John  Skeldoch,  Perth,  April 
18th  1830;  5  Deas  and  Anderson, 
149. 

4  Hume  ii.  372,  cases  of  Gardi- 
ner :  Macdonald  and  Black :  Gray : 
Cowan  :  Stewart :  and  Burnett  and 
Ross  in  note  2. — ^Alison  iL  416  to 
419. 

6  Act  9  Geo.  IV.  c.  29  §  11.  This 
enactment  almost  entirely  put  au 
end  to  the  critical  objections  for- 
merly taken.  The  following  are  a 
few  of  the  cases  prior  to  the  Act : — 


(1.)  Cases  in  which  objections  were 
sustained — J.  Stewart,  Perth,  Sept 
17th  1824 ;  Shaw  122.— Ann  M  'GiU 
or  Mizzlebrook  and  Andrew  Macdon- 
ald, H.C.,  Nov.  27th,  1826 ;  Syme 
18  — Mysie  or  Marion  Brown  or 
Graham,  H.C.,  March  13th  1827  ; 
Syme  152. — (2.)  Cases  in  which  ob- 
jections were  repelled. — G.  Johnston 
and  J.  FerguBon,  Perth,  Sept.  16th 
1822;  Shaw  78.— Archibald  Or- 
mand,  H.C.,  Deo.  9th  1822 ;  Shaw 
92. — Chas.  Maclaren  and  others, 
H.C.,  Jan.  11th  1828 ;  Shaw  92.— 
Will.  Wilson,  Aberdeen,  Sept.  19th 
1823;  Shaw  102.— Joseph  Bogle 
and  others,  H.C„  Nov.  22dl824; 
Shaw,  129. — Jas.  Mitchell  and  John 
Sharp,  H.C.,  July  11th  1825;  Shaw 
134. — Will.  Thomson  and  others, 
H.C.,  Jan.  22d  1827  ;  Syme  56.  A 
great  many  cases  both  ways  will 
also  be  found  in  Hume  ii.  870  to 
374.— Alison  u.  414  to  425  and  Bell's 
Notes,  262,  263,  264.— See  as  a  t«- 
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and  it  will  not  be  listened  to  even  then  unless  en-  J;"^^^^^^ 
quiries  were  made  in  order  to  find  the  witness  (1).  objccuons 
And  where  the  accused  has  found  the  witness,  notwith-jj^^^^'^ 
standing  errors  in  his  designation,  he  has  no  ground  ofNo  objection  if 
complaint  (2).     The  question  whether  there  may  not 
be  a  good  objection  to  a  witness  on  the  ground  of  in- 

°  .  •'       .  .         °  .Is  objection  ever 

correct  designation,  even  after  the  lury  are  sworn,  is  competent  after 
one  which  has  not  yet  been  decided.  But  it  is  thought 
that,  according  to  the  analogy  of  the  cases  already 
mentioned,  where  a  wrong  name  was  held  to  found  an 
objection  after  the  jury  were  sworn,  cases  might  occur 
in  which  a  wrong  designation  of  a  witness  would  found 
an  objection  even  if  made  after  the  jury  were  sworn. 
For  a  wrong  designation  may  as  completely  destroy 
identity  as  an  error  in  name.  Suppose  that  the  pro- 
secutor puts  in  his  list,  "  David  Black,  stonemason," 
residing  at  a  place  named.  The  accused's  legal  adviser 
accordingly  enquires  at  the  place  after  David  Black, 
stonemason,  and  finds  him.  But  at  the  trial  a  dif- 
ferent man  is  put  into  the  box,  and  it  turns  out  that 
this  person  is  David  Black,  a  weaver.  Here  there  is 
direct  prejudice  to  the  accused.  For  he  found  the 
person  described,  and  therefore  had  no  objection  to 
state  before  the  jury  were  sworn.  But  the  prosecutor 
having  misled  the  accused  as  to  identity,  could  hardly 
fall  back  on  the  statute,  and  maintain  that  the  objection 
came  too  late;  otherwise  when  there  were  two  personsof 
the  samename  living  in  the  same  place,  it  wouldbe  always 
in  the  power  of  the  prosecutor,  to  give  notice  of  the  wrong 
one,  and  then  by  appealing  to  the  statute  to  shut  out 
all  objection  founded  on  his  having  misled  the  accused. 
Nor  does  the  Act  imply  anything  so  unjust,  for  it  pro- 
cent  case  Jas.  WiUiamsoii,  H.C.,  ISth  1839 ;  2  Swin.  344  and  Bell's 
Nov.  ISth  1866 ;  5  Try.  326  and  8      Notes,  263. 

S.L.R.  54.  2  Jas.  WorUey  and  Jas.  Green, 

1  Alison  ii.  426.— ii.  409,  case  of      Dumfries,  Sept.  24th  1828;  Syme 
Kodgers  there. — Geo.  BCEay,  aJias      appendix  p.  50. 
Bain  and  others,  Inverness,  April 
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vides  only  that  no  objection  founded  on  inability  to 
find  the  witness,  or  his  having  been  misled  or  deceived 
in  his  enquiries,  shall  be  received  after  the  jury  is 
sworn.  But  in  the  case  supposed,  the  objection  is  not 
that  the  accused  has  been  misled  in  enquvring,  but 
that  he  has  been  misled  by  having  a  person  pointed 
out  to  him  by  the  indictment,  when,  in  fact,  the  prose- 
cutor intends  to  call  a  different  person,  about  whom 
the  accused  never  heard  until  he  was  called. 

The  list  of  the  witnesses  is  signed  by  the  prosecutor 
in  both  modes  of  libelling  (1). 
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The  warrant  for  citing  the  accused,  witnesses,  and 
assize,  is  in  criminal  letters  contained  in  the  will  In 
the  case  of  indictments,  the  Clerk  of  Court,  on  exhi- 
bition of  the  indictment  or  a  copy  signed  by  the  Crown 
agent  (2),  or  upon  a  requisition  containing  the  neces- 
sary information,  signed  by  the  Lord  Advocate  or  his 
Depute,  or  the  Cro^vTi  Agent  or  first  or  second  Clerk 
in  the  Crown  Office  in  Edinburgh  (3),  issues  letters  of 
diligence. 

The  libel  may  be  executed  by  a  macer  of  Court  or 
messenger-at-arms,  or  by  a  Sheriff  or  Steward's  officer 
of  the  county  where  the  execution  takes  place  (4).  The 
officer  must  be  duly  vested  in  his  office,  but  need  not 
have  the  warrant  with  him  at  the  time  of  citation  (5). 

A  full  copy  is  served  on  the  accused,  with  a  short 
notice  of  citation  upon  it,  and  signed  by  the  officer 
and  one  witness  (6).     A  "  full  copy"  is  not  held  to 


1  Hume  ii.  249.— AliBon  ii.  318, 
319. 
8  Act  11  and  12  Vict.  o.  79  §  2. 

3  Act  81  and  82  Vict.  c.  95  §  11. 
As  regards  citing  witnesses,  wliere 
there  are  two  diets,  see  §  9. 

4  Hume  il  242.— Alison  ii.  328.— 


Campbell  33a— Walter  Crawford, 
Jedburgh,  Sep.  81st  1822;  Shaw 
89.— Act  11  and  12  Vict.  c.  79  §  6. 

5  Act  9  Geo.  IV.  o.  29  §  7.— 
Alison  ii.  327. 

6  Act  9  Qea  IV.  o.  29  §  6.— Hume 
ii  243.— Alison  u.  312. 
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include  the  will  in  Criminal  Letters.     The  copy  must  exbccti ok. 
have  the  list  of  the  witnesses,  and  (except  when  there  are  Lists  of  wit- 
to  be  two  diets  in  the  Justiciary  Court)  (1)  a  list  of  the  assise. 
persons  who  are  to  be  summoned  to  serve  as  jurors 
appended  to  it  (2).     Where  there  are  several  panels,  aserredon 
copy  must  be  served  on  each  (3).     The  copy  must  be  copy  must  im 
in  all  respects  accurate.     A  slight  inaccuracy  which '**™™**" 
connot  mislead,  such  as  calling  the  prosecutor  "  Her 
"  Majesty's  Advocate,  for  Her  Majest^fs  Advocate,  for 
"  Her  Majesty's  interest,"  or  omitting  a  letter,  which 
does  not  alter  the  sense,  and  creates  no  real  ambiguity 
— (e,g.,  brokn  for  broken)  will  not  vitiate  the  service 
(4).     And  where  the  copy  varied  from  the  record  by 
using  the   words   "seriously  punishable,"  instead   of 
"  severely  punishable,"  an  objection  that  the  variation 
was  fatal  was  repelled  (5).     Such  variations,  however, 
as  omitting  the  prosecutor's  surname,  or  giving  a  wrong 
name,  or  substituting  Geo.  III.  for  Geo.  IV.,  or  the  like, 
are  fatal  (6).     The  copy  must  bear  to  be  signed  as  copy  most 
the   principal,  both  as  regards  the  libel  and  inven- signed, 
tories  (7)  and  the  list  of  witnesses  (8),  but  it  is  suf- 
ficient if  one  representation  of  the  signature  be  placed  at 
the   end   of  the  libel,  and  one  at  the  end  of  each 
inventory,  appendix  or  list,  without  there  being  the 


1  Act  81  and  82  Vict.  c.  95  §  6. 
8  Act  1672  0.  16.— Hume  ii.  247, 
248.— Alisoii    li.    816.— Campbell, 

840,  841. 

3  Hmne  U.  245.— Alison  iL  812. 

4  Home  ii.  245.— Alison  iL  818  to 
816. — See  also  John  Maocallum, 
Inverary,  April  22d  1886 ;  1  Swin. 
207  and  Bell's  Notes  224. 

6  John  Mabon  and  Edward  Shil- 
Unglaw,  Jedburgh,  April  4th  1842 ; 
1  Broun  201  and  Bell's  Notes  224.  ( 

6  Hume  ii.  246,  case  of  Anderson 
in  note  2.— Alison  ii  814,  815,  and 
case  of  Feiguson  there. — Campbell 

841,  842.— WiU.  Shepperd,  Perth, 
Sept.  6th  1820.— Bhaw  8P.— Marga- 
i«t  Muir  or  Leith,  Glasgow,  Dec. 


22d  1829;  Shaw  214  and  6  Deas 
and  Anderson  145. — See  also  Alex. 
Glasgow,  Glasgow,  April  18th  1829 ; 
Shaw  213. 

7  John  Connor,  Glasgow,  Sept. 
22d  1821 ;  Shaw  57 John  Thomp- 
son and  others,  Stirling,  April  2l8t 
1828;  Shaw  104.— Geo.  Mackay, 
H.C.,  March  26th  1878;  2Couper 
418. 

8  Ann  Sommernlle,  H.C.,  June 
4th  1821 :  Shaw  81.— Alex.  Gunn 
aliat  Meniart,  Inverness,  April  16th 
1819  ;  Shaw  85.— David  Gall,  Perth, 
May  9th  1820;  ShaW  89.-nJohn 
Cameron,  H.C.,  Jan.  81st  1850  ;  J. 
Shaw  295. 
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EXRCCTION. 


Exception  in 
sheriff  cooTt 


Jury  list  need 
not  be  signed. 


Error  in  lists 
requires  new 
service. 


Citation 
personal, 
if  possible. 


Mode  where 
personal 
execatlon 
impossible. 


Or  access 
cannot  be 
obtained. 


representation  of  a  signature  on  each  page  of  the 
copy  (1).  As  regards  libels  in  the  Sheriff  Court,  it  is 
not  indispensable  that  the  list  of  witnesses  should  bear 
to  be  signed  (2),  though  in  practice  it  invariably  does 
so.  It  is  not  necessary  that  the  list  of  assize  attached 
to  the  copy  should  bear  to  be  signed  (3). 

An  error  in  the  list  of  witnesses  or  assize  cannot  be 
rectified  after  service  by  serving  the  list  of  new.  The 
service  of  the  list  of  witnesses  must  always  take  place 
at  the  same  time  as  the  service  of  the  libel,  and  in 
case  of  error,  the  only  remedy  is  to  serve  a  new  libel  (4). 
But  where  there  are  two  diets  of  compearance  in  the 
Justiciary  Court,  it  is  not  necessary  to  append  a  list 
of  assize,  provided  a  copy  of  the  list  of  assize  be  served 
not  less  than  six  clear  days  before  the  day  fixed  for 
the  second  diet  (5). 

The  citation  must  be  personal,  if  possible.  Where 
this  cannot  be  done,  the  copy  is  delivered  to  one  of 
the  family  within  the  accused's  house  (6).  Delivery 
to  a  member  of  the  family  or  a  servant  not  within  the 
house  will  not  do  (7).  And  where  delivery  was  made 
to  a  corporal  for  his  superior  officer,  but  not  in  the 
particular  quarters  of  the  officer,  the  execution  was 
held  to  be  bad  (8).    If  access  cannot  be  gained,  the  copy 


1  Campbell  842.— See  alBolSwin. 
506,  note. 
S  Act  of  Adjournal,  March  17th 

1827. 

8  Act  6  Geo.  IV.  c.  22,  §  15.— 
Act  of  Adjournal,  March  17th  1827. 
— Jas.  Qum  and  John  MOaral,  H.C., 
May  26th  1823 ;  Shaw  99. 

4  Hume  ii.  870.  —  As  regards 
errors  in  the  copy,  the  same  remark 
applies  as  in  the  case  of  the  princi- 
pal Ubel.  An  error  is  only  fatal  to 
that  part  which  it  directly  affects. 
A  mistake  as  regards  a  witness  or 
juror  only  prevents  that  witness  or 
juror  from  being  called,  and  if  an 
error  affects  one  accused  only, 
others  accused  along  with  him  can- 


not object  to  go  to  trial.  See  Hume 
ii.  246,  247.— Alison  ii.  816. 

6  Act  81  and  82  Vict.  o.  95, 
§6. 

6  Act  1565  c.  88.— Hume  ii.  252, 
253.— Alison  iL  828,  829.— Alison 
states  tliat  if  a  party  lock  up  his 
house  for  the  day,  and  leave  the 
key  with  a  neighbour,  that  it  is 
good  service  if  the  copy  be  given  to 
the  neighbour  (ii.  882).  The  sound- 
ness of  this  may  be  doubted. — 
Campbell  889,  840. 

7  Humeii.  254.— AUson  ii.  832.— 
Campbell  389. 

8  Hume  ii.  258,  case  of  Hay 
there. 
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is  fastened  to  the  most  patent  door  of  the  house  (1).  ex»cutiok. 
If  the  copy  be  left  at  a  house  which  is  not  truly  the 
dwelling  of  the  accused,  the  citation  is  invalid  (2). 
A    citation  at  the  accused's  dwelling-house  will  be  citation  at 
bad,  if  he  have  left  it  permanently  forty  days  previ-i'partyieft 

1      /o\        ^UTi,  xl,        -x  i."         •     -u     1         •  ^  40  days  before, 

ousiy  (3).      \\  nere  the  citation  is  by  leaving  a  copy  at 

the  house,  this  must  be  followed  by  public  citation,  by  pq^uc  dtotion. 

fixing  a  copy  of  the  libel  and  lists  to  the  market  cross 

of  the  burgh  of  the  accused's  residence  (4),  and  in  case 

of  capital  crimes,  this  must  be  done  between  8  and  1 2 

of  the  forenoon  (5).     It  will  not  do  to  cite  at  the  cross  citation  at 

and  afterwards  at  the  dwelling  (6).     If  the  execution®'**^ 

be  at  the  cross  of  any  burgh  but  the  true  one,  it  will 

be  invalid  (7).     But  a  citation  which  would  not  be 

sufficient  in  itself,  may  be  made  so  by  the  act  of  the 

accused,  e.g,^  if  he  has  named  a  place  in  his  bail  bond  Accoaed  stating 

at  which  he  may  be  cited  (8).     All  bail  bonds  now  i»e  may  be  cited. 

specify  a  domicile  at  which  the  accused  may  be  cited, 

and  edictal  citation  is  in  such  cases  unnecessary  (9). 

The  Court  may  grant  warrant  to  cite,  altogether  Edictai  citation 
edictally,  at  the  head  burgh  of  the  shires  where  they*"^**^^*^**^' 
most  resort,  those  who  have  no  fixed  dwelling,  or  whose 
lawlessness  makes  personal  citation   impossible  (10). 


1  Act  1555  c.  S3.~Hume  ii.  254. 
—Alison  iL  832 ;  Campbell  339. 

a  ThoB.  King  and  A.  Hood,  H.C., 
Hay  30th  1825 ;  Bhaw  184. 

8  Hume  ii  259,  and  cases  of 
Frood  and  others :  and  Johnston 
and  Wilson  there. — Houston  v. 
Ponton,  H.C.,  Feb.  25th  1828; 
Syme  832.-^ohn  Laird,  H.C.,  Feb. 
19th  1838 ;  2  Swin.  26  and  BeU's 
Notes  226. 

4  Act  1565  0.  83.— Hume  ii  255. 
—Alison  ii.  333.— Campbell  839. 

6  Act  1587  c.  86.— Hume  ii.  256. 
—Alison  ii.  384.— CampbeU  340. 

6  Hume  ii.  255,  and  case  of 
M'Innes  there. — Alison  ii  333. — 
CampbeU   840. — G^.   Brown  and 


Others,  Glasgow,  Oct.  11th  1820  ; 
Shaw  53. 

7  Hume  ii.  255,  case  of  M'Inlester 
and  others  there.— Alison  ii.  883. — 
Campbell  840.— Alex.  Ross,  Inver- 
ness, Spring  Circuit  1887 ;  1  Swin. 
498  note. 

8  Alison  ii  380.— Will.  Ward, 
Jedburgh,  April  24th  1821 ;  Shaw 
60.— Chas.  Crocket,  Perth,  Sept. 
28th  1864;  4  Iry.  556  and  87  S. 
J.  25.  —  Chas.  Maodonald  and 
Rob.  Young,  H.C.,  Feb.  14th,  May 
80th,  and  July  12th  1881 ;  Shaw 
248  and  BeU's  Notes  225. 

0  Act  31  and  82  Vict  c.  95, 
§18. 

10  Hume  ii.  258.— Alison  ii.  835. 
—Campbell  840. 
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CITATION. 

Persons  abroad  may  be  cited  on  authority  of  the  Court, 
by  leaving  copies  at  the  market  cross  of  Edinburgh, 
and  pier  and  shore  of  Leith.  It  is  competent  to  cite 
a  person,  of  whom  it  is  not  known  whether  he  be  in 
the  country,  both  at  his  last  known  dwelling,  and  also 
at  Edinburgh  cross  and  the  pier  and  shore  of 
Leith  (1). 

The  diets  to  which  the  accused  is  cited  are  stated 
in  a  short  notice  which  is  attached  to  the  copy  served 
upon  the  accused  : — "  Take  notice,  that  you  will  have 
"  to  compear  before  the  High  Court  of  Justiciary, 
"  within  the  Criminal  Court-House  of  Edinburgh,  to 
"  answer  to  the  criminal  libel  against  you,  to  which 
this  notice  is  attached,  on  the  5th  day  of  October 
one  thousand  eight  hundred,  &c.,  at  half-past  nine 
"  o'clock  forenoon.  This  notice  served  on  the 
"  day  of  one,  thousand  &c.,  by  me."     Here 

follows  the  signature  of  the  officer  with  the  word 
"macer"'Or  "  Sheriflf-officer "  appended,  as  the  case 
may  be,  and  the  signature  of  "  A.  B.,"  "  witness," 
without  any  designation  (2).  In  cases  to  be  tried  on 
indictment,  in  the  Justiciary  Court,  the  accused  may  be 
cited  to  two  diets  of  compearance,  the  first  being  either 
in  the  High  Court  or  the  Circuit  Court  (which  for 
first  diets  may  be  held  at  any  time)  (3),  and  the  second 
in  the  High  Court,  the  notice,  after  naming  the  first 
diet,  stating — "and  also  if  required,  upon 
"day  of  for  the  second  diet"  (4).     In  the 

Sheriff-Court  the  form  is — "  and  also  if  required,  upon 
"  the  day  of  for  the  second  diet,  at 

"  o'clock  forenoon "   (5).     This  is  the  only 

competent  notice  to  appear  for  trial  (6).     And  the 


1  Hume  ii  259,  and  caae  of  Cresa- 
well  there. — Alison  ii.  8S6. — Camp- 
beUS40. 

8  Act  9  Geo.  IV.,  c.  29,  §  6.— 
Campbell  841. 

8  Act  81  and  82  Viot.,  o.  95, 
§5. 


4  Act  81  and  82  Vict,  c.  95, 
§4. 

6  Act  16  and  17  Vict.,  o.  80, 
§86. 

6  Jas.  Chalmers  or  Chambers, 
Ayr,  Sept.  14th  1836 ;  1  Swin.  288 
and  Bell's  Notes  222. 
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form  must  be  strictly  followed  (1).    Where  the  officer's  noticb  of 

•'  \     /  ^  ^  DIET  OF 

signature  was    written    "  John    Morrison    Morrison,"  ^mal. 
instead  of  "  John  Morrison,  Macer,"  the  citation  was 
held  bad  (2).     The  officer  is  not  required  to  sign  the 
libel  or  lists  (3).       Provided  the  notice   is  attached,  JSSc"''S<5'of 
the  exact  position  of  it  is  not  of  much  consequence.  coi»»e<i^«»««- 
Objections  to  the  notice  being  placed  at  the  end  of  the 
list  of  assize  (4),  or  prefixed  to  the  copy,  have  been 
repelled  (5). 

The  first  diet,  whether  there  be  citation  to  a  second  ixDua^. 
or  not,  must,  in  the  Justiciary  Court,  be  fifteen  clear  Fifteen  days. 
days  after  the  service  of  the  libel -(6).     The  second 
diet  must  not  be  less  than  ten  days  after  the  first  (7). 
And  where  the  accused  is  ordered  at  the  first  diet  to 
be  sent  to  the  Circuit  for  trial,  a  notice  of  compearance 
must  be  served  on  him,  not  less  than  six  clear  days 
before  he  is  brought  up  at  Circuit  (8).     In  Orkney  Forty  days 
and  Shetland,  citations  for  trial  in  the  Supreme  Court  *°  ^*°®y- 
must  be  on  forty  days  inducke  (9).     But  this  only 
applies  where  the  service  takes  place  there.     If  a  per- 
son is  apprehended  in  Orkney  or  Shetland,  and  brought 
to  Edinburgh,  and  there  served  with  a  libel,  he  is  only 
entitled  to  the  ordinary  notice  of  fifteen  days  (10).    In 
the  Sherifi'-Court,  the  first  diet  must  not  be  less  than  sheriir  court 
five  clear  days  after  service,  the  second  diet  not  less"*^**°*^*^ 
than  nine  clear  days  after  the  first  (11).     Where  per- sixty,  where 

party  abroad. 

1  Rob.  Lacy,  Perth,  April  13th  6  John  M'Callum,  Inverary, 
1837  ;  1  Swin.  493.                                April  22d  1836  :   1  Swin.  207  and 

2  Geo.  Rodgers,  H.C.,  Jan.  8th       Bell's  Notes  223. 

1830  ;  Bell's  Notes  228  and  2  S.  J.  6  Hume   ii  257  and   258,  and 

144.  cases  of  Robertson  aliat  Neilson : 

3  Act  9  Geo.  IV.  c.  29,  §  6. —  Harlay :  and  Kennedy  aliat  Weir 
Will.  Watson,  Aberdeen,  April  21st  there. 

1829 ;  Shaw  218.  7  Act  31  and  32  Vict.,  c  95,  §  4. 

4  David  Gibb  and  others,  B.C.,  8  Act  31  and  32  Vict.,  c.  95,  §  6. 
Nov.  10th  1828 ;  Shaw  201  and  9  Act  1685  o.  43.— Campbell  ii. 
Bell's   Notes    223.— Jas.    Wilson,  338. 

Perth,  April  22d  1859 ;  3  Try.  405  10  Jas.  Arous,  H.C.,  July  25th 

and  81  S.J.  454.— See  also  Malcolm  1844  ;  2  Broun  264. 

Eraser,  Perth,  Sept.  1835;  Bell's  U  Act  16  and  17  Vict.,  o.  80» 

Notes  223.  §  85. 
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*^  lie: ML 


dars  {riJ_.ri':p  are 


<r.\fA 


he  afCm^ij^i  rErnrE^ 


Faulty 


CfTATfOtr  Of 
WITMKMKN 

CHlnff  for 


V/T^  ar/T'A'l  are  edlrii 

T;*fr  cff>,^^  who  La^ 
ex^rj*ion  of  citation  '2^.  The  exe<ri'J>a  must  narrte 
the  on'-LCi^,  b'it  an  elal»rat^  desorij-tivn  is  n:t  n^ce^- 
fiaiy.  The  obj'y;t:on  that  the  ei»:<ri::«-»n  in  a  cLir^'^  of 
for^^ery,  omitted  the  wonls  "as  genuine,"  iras  le- 
Y'WiA  ^^j,  Nor  need  the  ei^ruiiun  refer  to  any 
ag;^vationA  lilj*-llf^l  (4j. 

TJie  ex<rcution  is  signed  by  the  officer  with  the 
word  "  macer  "  or  '*  SheriflF-offieer  "  appended,  as  the 
C!ii¥i  may  be,  and  it  is  also  signed  by  the  witness,  thus — 
"  A.  B„  witness.'* 

TJje  prowxrutor  cannot  be  called  on  to  produce  the 
execution,  unless  sentence  of  fugitation,  or  forfeiture  of 
bail  bond  is  demanded,  and  may  prove  service  by  the 
oatlis  of  the  officer  and  witness  (5).  But  if  he  do 
produce  it,  he  cannot  object  to  its  being  founded  on, 
and  any  serious  defect,  such  as  omission  to  state  the 
mode  of  service,  will  be  fatal  (6).  A  faulty  execution 
cannot  be  withdrawn  and  another  lodged  after  the  diet 
to  which  the  accused  is  cited,  even  though  the  diet 
have  not  H'en  called  (7). 

The  warrant  for  citing  the  prosecutor's  witnesses  has 
been  already  noticed.  For  the  citation  of  witnesses 
for  the  accused,  a  bill  must  be  presented  to  the  Court, 
which  is  passed  as  a  matter  of  course,  the  signature  of 
the  Clerk  of  Court  being  sufficient  in  the  Justiciary 
Court,  and  letters  of  exculpation  are  raised  thereon  (8). 


1  ITtimo  ii.  260.— Aliion  ii.  836. 
^(^•nipboll  838. 

2  Aot  9  Goo.  IV.  c.  29  §  7. 

8  John  CampboU,  Inverness, 
April  28d  1836 ;  1  Bwin.  194  and 
Boll'i  Notes  227. 

4  (/ampboll  842.  —  Jas.  Innes 
and  othors  H.C.,  March  16th  1826 ; 
Hhaw  161.— Peter  Smith,  Glasgow, 
Jan.  9th  1836  ;  1  Bwin.  27  and  BeU's 
Notes  227. 


6  Act  9  Geo.  IV.  c.  29,  §  7. 

6  Campbell  342.— Thoe.  Soutar 
and  others,  Perth,  Sept.  8th  1828 ; 
Shaw  209. — Frederick  Paterson  and 
Rob.  Brown,  March  12th  1829; 
Bell's  Notes  226.— Peter  Smith, 
Glasgow,  Jan.  9th  1836 ;  1  Swin. 
27  and  BeU's  Notes  226. 

7  R.  Young  and  J.  Morrison, 
B.C.,  June  3d  1822 ;  Shaw  67. 

8  Aot  11  and  12  Vict.  o.  79,  §  3. 
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Both  witnesses  and  "jurors  must  be  cited  a  reasonable  citamok  of 
period  before  the  trial    Witnesses  may  be  cited  in  any  ^p  amizb. 
part  of  Scotland  on  the  warrant  of  any  Scottish  Court  Jn 'i!!2SSu?'* 
(1),  and  witnesses  in  other  parts  of  the  United  King-  "otSSd.**' 
dom  may  be  effectually  cited  to  attend  (2),  and  if  they  ^  sSSSSi"* 
fail  to  do  so,  they  may  be  apprehended  on  letters  of 
second  diligence,  endorsed  by  a  superior  judge  of  the 
division  of  the  kingdom  in  which  the  apprehension 
takes  place  (3). 

In   the  citation   of  witnesses,  the  officer   does  not^<»''»««* 

'  ^  not  hare 

require  to  be  in  possession  of  the  warrant  of  citation  (4),  J[{^*'  °®' 

and  the  citation  does  not  require  to  be  in  presence  of 

a  witness  (5).      A  written  execution  of  citation  of  wit-  Execauon  of 

^    '^    ,  .  ^  citation. 

nesses  is  retained,  which  may  be  founded  on  in  the 
event  of  witnesses  failing  to  appear,  to  entitle  the  Court  witneMiuiing 
to  impose  fines,  and,  if  cause  be  shown,  to  grant 
warrant  for  apprehension  and  committal  to  prison  (6). 
Where  a  witness  is  so  committed,  he  must  remain  in 
prison  till  the  trial,  unless  the  Court,  on  his  applica- 
tion, liberate  him  on  caution  (7).  On  application, 
supported  by  an  oath  stating  that  a  witness  is  likely  ^**°««J, 

rr  J  o  J  Absconding. 

to  abscond,  the  Court  may  grant  warrant  for  appre- 
hension and  committal  to  prison,  unless  the  witness 
shall  find  certain  bail  prescribed  in  the  warrant  (8). 
If  a  witness  is  in  fear  of  arrest  for  civil  debt,  or  the  Jj^^ij^ '™" 
like,  the  Court  will,  on  application  of  the  party,  sup- 
ported by  an  oath,  grant  him  a  protection  to  appear 
as  a  witness  (9). 

Jurors  are  cited  by  registered  post  letter,  and  certi-  f^oi*"  °' 
ficate  of  citation  by  the  Sheriff  Clerk  is  equivalent  to 
an  execution  of  citation  (10). 

1  Act  11  Qeo.  IV.  and  1  MTiU.  IV.  6  Hume  ii.  878.— Alison  ii.  896, 
0.  87,  §  8.                                             8»7. 

2  Act  45  Goo.  III.  0.92,  §8.  ^  ^°  "' ![?^- 

•  A^  Ki  ^  ^  TTT       loa  e  o  *  Hume  li  875.— Aluon  u.  898, 

8  Act  54  Goo.  III.  0. 186,  §  8.  gQ^  ^qq  ' 

4  Act  9  Geo.  IV.  c  29  §  7.  9  Hume  ii.  376,  877.-AliBon  ii. 

6  Act  11  Geo.  IV.  and  1  WiU.  FV.      400. 
0.  87  §  7.  10  Act  81  and  82  Vict  0.  95  9  10. 
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LoDonro  pbo- 

DCCTIOMS  FOB 

PROSKcnnov. 


Da7  before 
trial  in  Sheriff 
Coarl 

No  rule  in 
Supreme  Court. 


Arttde  need  not 
be  in  actual 
posteesion  of 
cleric 


Can  article 
neyer  in 
clerk's  hands 
beuaed? 


The  prosecutor  must  have  the  articles,  of  the  pro- 
duction of  which  he  has  given  notice,  lodged  "  in  due 
"  time  "  with  the  clerk  of  Court.  Further,  if  the  ac- 
cused has  been  admitted  to  bail,  the  prosecutor  ought 
to  produce  the  bail-bond  or  a  certified  copy  (1).  But 
it  is  not  necessary  to  produce  search  warrants  (2). 
The  day  before  the  trial  is  fixed  as  the  latest  period 
for  lodging  in  the  Sheriff  Court  (3).  As  regards  the 
Supreme  Court,  no  precise  limit  can  be  fixed  as  repre- 
sented by  the  word  "  due  "  (4).  The  decisions  indi- 
cate that  the  true  question  is  whether  the  accused  has 
been  prejudiced  by  failure  to  lodge  a  production  (5). 
The  clerk  of  Court  need  not  have  had  the  article  in 
his  actual  possession,  it  being  sufficient  if  it  has 
been  within  his  control ;  as  e.g.,  by  being  in  the 
Sheriff-Clerk's  office  (6).  And  if  parties  are  informed 
where  the  article  is,  and  are  allowed  to  inspect  it,  they 
have  no  ground  of  complaint  (7). 

The  question,  whether  an  article  of  which  notice  has 
been  given  can  be  used,  although  it  has  never  been  in 
the  hands  of  the  clerk,  either  actually  or  constructively, 
remains    doubtful.     In   one  case,     an    objection    was 


1  John  Lawrence,  H.C.,  Jan.  15th 
1872 ;  2  Couper  168.  This  point  is 
not  mentioned  in  the  rubric. 

5  John  Porteous,  H.C.,  July  2d 
1867,  6  Irv.  466, 

8  Act  of  Adjournal,  March  17th 
1827. 

4  Hume  iL  888.— Alison  ii.  503, 
594. 

6  Ann  Kerr  and  Others,  H.C., 
March  2d  1857  ;  2  hr.  608  and  29 
S.  J.  274.— Thomson  Aimers,  Ayr, 
Sept.  24th  1857;  2  Irv.  725.— 
Alex.  Watt,  H.  0.,  March  2l8t  1859; 
8Iry.  889. 


6  Geo.  Clarkson  and  Pet.  Mac- 
donald,  May  8th  1829;  Bell's  Notes 
276.— Henry  Kerr,  Dec.  26th  1833 ; 
Bell's  Notes  276. 

7  Jas.  Dow  and  Jaa.  Dick,  1829  ; 
Bell's  Notes  275.— See  the  case  of 
Jane  Macpherson  or  Dempster  and 
others,  H.C.,  Jan.  18th  1862 ;  4  Inr. 
143  and  84  S.  J.  140,  where  an 
English  official  was  sent  to  Scot- 
land in  charge  of  a  * '  Sessions'book,  ** 
which  was  libelled  on  as  a  produc- 
tion, but  which  he  refused  to  give 
up. 
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repelled  to  production  of  an  article  which  had  remained  lodowo  pbo- 

.  -  ,  ,  1  1     •  DDCTIOKS  FOR 

m  the  possession  of  a  witness,  and  who  produced  it  atraoa'cp'now. 
the  trial  (J).  In  another  case  the  production  was 
withdrawn  (2).  Both  Hume  and  Alison  give  their 
opinion  against  the  decision  in  the  former  case  (3). 
The  argument  that  the  accused  can  suffer  no  preju- 
dice^ if  he  does  not  inquire  for  and  demand  inspection 
of  the  article  before  the  trial,  is  plausible,  but  is  not 
sound  as  applied  to  the  case  of  an  article  which  is 
never  lodged.  He  may  suffer  no  prejudice  from  not 
having  seen  the  article,  but  is  it  equally  clear  that 
justice  may  not  suffer  prejudice  by  the  article  being 
left  in  the  power  of  the  prosecutor  during  the  trial,  and 
until  he  sees  fit  to  produce  it  ?  Every  principle  of 
justice  points  to  the  necessity  of  having  the  articles, 
which  are  to  be  used  against  the  accused,  in  Court  and 
out  of  the  control  of  the  prosecutor  before  the  trial 
Although  the  accused  may  not  care  to  see  the  produc- 
tions, the  Court  is  bound  to  protect  him  from  the  risk 
of  articles  being  tampered  with  during  the  progress  of 
the  trial,  and  to  secure  that  he  shall  havp  before  him, 
from  its  commencement,  every  article  that  is  to  be 
used  against  him. 

In  some  cases  the  lodging  of  a  production  is  of  no  sealed  p«ckets. 
advantage  to  the  accused ;  as  where  it  consists  of  a 
packet  sealed  up  by  a  magistrate.     In  such  a  case,  the 
accused's  remedy    consists   in  an    application   to  the 
Court  to  have .  the  packet  opened,  and  if  no  such  ap- 
plication is  made,  he  will  not  be  permitted  to  raise  any 
objection  (4).     It  sometimes  happens  that  the  prose- Aitide  of  which 
cutor,  though  producing  an  article,  such  as  a  Crown  taspectton 
oflSce  letter-book,  refuses  to  allow  inspection  of  parts'*™ 
of  it  which  have  no  bearing  on  the  case.     Where  the 

1  Hume  ii.  888,  oase  of  Muir  in      Jedbnrgh,  Sept.  11th  1888  ;28wul 
note  3. — Compare  also  the  opinions      192  and  Bell's  Notes  275. 

of  Lords  Deas  and  Ardmillan  in  8  Hume  ii  888,  note  8. — ^Alison 

Aloz.  Watt,  H.C.,  Mar.  2l8t  1859  ;  ii.  595. 

8  Irr.  889.  4  Hume  ii.  888,  oase  of  Lyall  in 

2  Jas.  Pringle  and  Helen  Scott^  note  8. — Alison  ii  594. 
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LoDonro  no- 

DUCTION8  POS 
PB08ECDTI0N. 


WrrvsssKs,  fto., 

FOR  ACCUSXD. 

List  iniut  be 
lodf^ed  and 
served  on 
prosecutor. 


Court  are  satisfied  with  the  gronnds  of  a  refusal,  they 
will  not  order  the  custodier  of  the  book  to  give  access 
to  the  whole  of  it,  but  of  course,  will  prevent  the  pro- 
secutor from  using  any  part  to  which  access  has  not 
been  permitted  (1). 

If  the  accused  propose  to  adduce  witnesses  who  are 
not  in  the  prosecutor  s  list,  he  must  lodge  a  list  signed 
by  himself  or  his  procurator,  with  the  clerk  of  CWrt, 
and  have  a  double  of  it  served  on  the  prosecutor  (2). 
iQigtd  **'*°*^  If  1^6  proposes  to  make  any  special  defence,  he  must, 
by  the  day  before  the  trial,  give  in  to  the  clerk  of 
Court  a  statement  of  the  defence  in  writing,  signed  by 
himself  or  his  procurator  (3).  The  following  are  de- 
fences which  are  held  special — Alibi,  or  a  statement 
that  the  accused  was  not  at  the  place  of  the  offence 
when  it  was  committed,  but  was  at  a  different  place  (4), 
which  must  be  specified  (5)  :  Insanity  at  the  time  of 
the  offence  :  Allegation  that  the  offence  was  commited 
by  another  person  named  and  designed  (6) :  Allegation 
of  self-defence  (7).  Where  the  accused  proposes  to 
impeach  the  chastity  of  a  woman  said  to  have  been 
injured  (8),  or  to  prove  a  quarrelsome  disposition 
against  the  injured  party  (9),  he  must  give  notice  of  his 

Jan. 


Notice  of  In- 
tended attack 
on  character  of 
injured  party. 


1  Joseph  M.  Wilson,  H.C,  Jane 
8th  1857 ;  2  Irv.  626  and  29  8.  J. 
561.— It  certainly  would  be  more 
fair  to  give  some  notice  of  the  parts 
of  the  book  which  are  to  be  used  in 
evidence. 

a  Hume  ii.,  398,  S99,  referring  to 
1572,  c.  26,  and  case  of  Lord 
Bargeny,  —  Alex.  M 'Broom  and 
others,  Deo.  29th  1831;  Bell's 
Notes  284 — John  Harper  and 
others,  H.C.,  Nov.  21st  1842;  1 
Broun  441.— Thos.  Mure,  H.C* 
Nov.  22d  1858 ;  3  Irv.  280— This 
rule  is  applied  to  Sheriff  Court 
practice  by  Act  of  Adjournal,  dated 
March  17th  1827. 

8  Act  20  Geo.  II.  o.  43  §  41.— 
Hume  ii.  899.— Alison  ii.  369.— Act 
of  Adjournal,  March  I7th  1827. 


4  Geo.    Maclellan,    H.C., 
14th  1843  ;  1  Broun  510. 

6  Francis  Gairdner  and  others, 
July  18th  1838  ;  2  Swin.  180  and 
Bell's  Notes  236. 

6  Alex.  Robertson,  H.C.,  Feb. 
8th  1859;  3  Irv.  328.— Isabella 
Laing  and  others,  H.C.,  Feb.  6th 
1871 ;  2  Couper  23. 

7  WQl.  Younger,  Dec.  8th  1828 ; 
Bell's  Notes  236.— Will.  Wright, 
Nov.  23d  1835  ;  Bell's  Notes  236. 

8  Alison  ii.  531,  and  case  of 
McCartney  and  M'Cummiugs  there. 
— Rob.  Forsyth  and  others,  Stir- 
Ung,  April  27th  1866 ;  5  Irv.  249 
and  2  8.L.R.  2. 

0  Alison  ii.  533.— Will.  Brown, 
Jedbui^rh,  Sept  21st  1836  ;  ISwin. 
293  and   Bell's   Notes   294. -Jas. 
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intention,  though  not  in  the  form  of  a  defence  (1).  J^'J^omd^ 
And  he  will  not  be  permitted  to  go  beyond  the  time 
specified  in  the  notice  (2). 

When  the  accused  proposes  to  produce  articles,  he  ^o^cc?' 
gives  notice  of  his  intention  to  do  so,  and  he  cannot 
use  an  article  to  the  prejudice  of  another  accused  along 
with  him,  if  no  notice  has  been  given  (3).     But  there  JJ,®,JS!5" 
seems  to  be  no  clearly  defined  rule  in  reference  to  the  productions 

•^  ^      in  Supreme 

lodging  of  productions  for  the  defence  before  the  trial  cou^. 
in  the  supreme  Court  (4).      In  the  Sheriflf  Court,  t^ej" sheriff^ 
accused  must  lodge  all  articles  upon  which  he  proposes  ^  lodged, 
to  found,  the  day  before  the  trial,  and  articles  not  so 
lodged   cannot  be  used,  except  by  permission  of  the 
Sheriff,  granted  on  cause  shown,  before  the  commence- 
ment of  the  trial  (5). 

TEIAL. 

The  trial  of  crime  takes  place  with  open  doors,  and  ^h*  court. 

^       ,  -^ ,  Trial  with  open 

it  is  illegal  to  exclude  the  public  except  in  the  case  of  doon,  except 

,  in  certain  cases. 

indecent  and  unnatural  offences,  or  in  cases  where  the 
Court  has  been  cleared  in  consequence  of  disorderly 
conduct  or  intimidation  (6).  Where  the  court  is 
cleared  to  try  cases  of  an  indecent  description,  the  doors 
should  be  opened  before  the  jury  return  their  verdict. 

It  is  not  an  objection  to  the  legality  of  a  trial  that 
it  has  extended  into  Sunday  morning  (7). 

Irvine,  Dumfries,  April  2dd  18S8  ;  6  Act  1693  c.  27.— Finnie  v.  Gil- 

SSwin.  109.  mour,   H.C.,  June  11th  1850 ;  J. 

1  Geo.  Forbes  and  others,  Perth,  Shaw  368. — Orr  v.  M'Callum,  H.C., 
Oct  11th  1858  ;  8  Iry.  186  and  81  June  25th  1855 ;  2  Iry.  183  and  27 
8.  J.  87.-Jas  Reid  and   others,  S.  J.  500. 

H.C.,  Dec.  9th  1861 ;  5  Irv.  124  and  7  Alison  li  643.— Harris  Roson- 

84  S.  J.  108.  bei^  and  Alithia  Bamett  or  Rosen- 

2  Rob.  Forsyth  and  others.  Stir-  berg,  H.C.,  June  13th  1842 ;  1 
ling,  April  27th  1866 ;  5  Irv.  249  Broun  367,  note,  and  Bell's  Notes 
and  2  3.  L.  B.  2.  140.— Bell  states  the  matter  as  har- 

8  Hugh  H.  M'Clure,  H.C.,  March  ing  been  decided  in  the  above  case, 
15th  1848  ;  Ark.  448.  but   this   is   not    consistent  with 

4  Hume  ii.  400.  Broun's  report. 

6  Act  of  Adjournal,  March  27th 
1827. 
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CONTXMPT  or 
COUItT. 


Contempt  of 
Court. 


Attempt  to 
coDCttss  Court 
or  impede  or 
pervert  Justice. 


Court  maj 
prevent  publl- 
oation. 


The  powers  of  Courts  for  maintaining  order  and 
purity  of  proceeding  must  be  noticed  first.  All  Courts 
have  the  power  to  enforce  order,  and  to  punish  acts  of 
contempt  against  their  authority  and  dignity  (1). 
Thus,  if  the  accused  (2),  or  a  witness  (3),  or  juryman 
(4),  appear  in  a  state  of  intoxication,  or  if  any  person 
behave  in  an  insulting  and  contemptuous  manner  (5), 
instant  summary  punishment  may  be  inflicted.  If 
witnesses,  after  being  inclosed  under  charge  of  officers 
break  out  of  the  room  where  they  are  confined,  they 
may  be  punished  (6).  Certain  other  contempts  of 
Court  will  be  noticed  in  treating  of  evidence.  Further, 
the  Court  may  call  any  person  to  account  who  attempts 
to  affect  the  course  of  justice  by  publishing  one-sided 
statements  of  the  case  (7),  or  by  destroying  or  deliver- 
ing up  to  the  friends  of  the  accused  articles  which  have 
been  called  for  by  the  public  prosecutor  (8),  or  by  ani- 
madverting upon  the  Court  itself  (9),  or  granting  false 
certificates  (10),  or  whispering  to  a  witness  while  under 
examination  (11),  or  in  any  similar  manner.  In  cases 
of  publication  of  statements,  which  do  not  call  for 
punishment,  the  Court  may  still  interfere  to  prohibit 
such  publication  (12). 


1  Humo  ii.  188. 

5  Alex.  Malcolm  and  Maloolm 
M'Gilliyray,  Inverneas,  Sept.  25th 
1838  ;  2  Swin.  185  and  Bellas  Notes 
165. 

8  John  Allan,  Glasgow,  April 
29th  1826;  Shaw  172.  —  Jas. 
Wemyss,  March  16th  1840 ;  Bell's 
Notes  165.  In  this  case  the  witness 
was  so  intoxicated  as  to  be  unable 
to  come  into  Court,  and  was  sen- 
tenced on  this  fact  being  proved. 

4  Elizabeth  Yates,  H.C.,  March 
20th  1847;  Ark.  288. 

6  Bob.  Clark  or  Williamson, 
Glasgow,  Dec.  23d  1829 ;  Shaw  215. 

6  Thos.  Innes  and  John  M'Ewan, 
H.C.,  Feb.  28th  1881;  Shaw  238  and 
BeU's  Notes  165  and  8  S.  J.  886. 

7  Hume  ii.  139,  140,  cases  of 
Naime  and  Ogilvy  :   GiUde  :  and 


M^Ewan  there.  See  also  Hume  i. 
406.— Will.  WatHon  and  Alex.  Mur- 
ray, H.C.,  Feb.  18th  1820  ;  Shaw  9. 

8  Hume  ii.  140,  case  of  Dun 
there. — Alex.  Galloway,  H.C.,  Deo. 
4th  1839 ;  2  Swin.  465  and  Bell's 
Notes  101  and  166. 

0  Hume  ii.  139,  case  of  Camp- 
bell :  Nairn  and  Ogilvy :  and 
Johnston  and  Drummond  there. — 
Alison  i.  575. — Gilbert  Macdonald 
and  Will.  Carse,  H.C.,  Jan.  3d  1820 ; 
Shaw  8. 

10  Jas.  Nimmo  and  Jas.  Forsyth, 
H.C.,  March  13th  1889 :  2  Swin. 
838  and  BeU's  Notes  165. 

11  Hume  ii.  140,  case  of  Smith 
there. 

U  Rob.  Edward,  H.C.,  Dec.  7th 
1829;  Shaw  229.— Will.  Haire, 
Feb.  1829 ;  BeU's  Notes  165. 
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A     criminal     diet     is     peremptory,    and     cannot  ^«'^^™»"^ 


TOKY, 


be  called  even  of  consent  before  the  date  in  the 
citation  (1).  If  not  called  or  continued  on  that  Diet  not  caued. 
date  the  instance  falls  (2),  whether  the  diet  be  the 
original  or  an  adjourned  diet  (3).  The  diet  can  only 
be  continued  by  an  entry  in  the  Record  (4).  Judges 
of  the  Supreme  Court  may  continue  diets  without  a 
formal  sitting  of  Court  (5).  Though  the  diet  be  not 
called  on  the  day  in  the  citation,  this  does  not  make 
another  libel  incompetent,  whether  the  diet  was  a  first 
or  an  adjourned  diet  (6).  If  at  the  calling,  neither  Neither  party 
the  prosecutor  nor  the  accused  appear,  the  libel  falls, 
and  no  sentence  of  fugitation  can  pass  (7).  The  pro- 
secutor must  be  personally  in  Court,  or  the  case  cannot 
proceed,  but  he  may  account  for  his  absence  by  deputy, 
and  the  Court,  if  satisfied,  may  adjourn  the  diet  (8),  or 
if  not  satisfied,  desert  it  (9).  Only  the  Lord  Advocate 
may  appear  by  deputy  (10).  The  sovereign,  by  special 
mandate,  may  appoint  persons  to  proceed  with  prose- 
cutions already  raised,  where  the  necessity  arises  (11). 
And  the  Court  of  Justiciary,  where  a  Lord  Advocate  ^JJJ*^**^^!' 
has  resigned,  and  his  successor  has  not  been  appointed,  p®^"*®*. 
may  appoint  an  Advocate  Depute  to  prosecute  cases 
already  instituted  (12).    In  the  case  of  a  prosecution  by  one  pcreon 

•      11  1  .  1  .«        commissioned 

a  corporate  body,  one  may,  by  warrant  and  commission  for  corporate 
of  the   whole   prosecutors,   appear  for  all  (13).      If     ^' 


1  Hume  ii  263,  and  case  of  Wil- 
son in  note  a.— Alison  ii.  843. 

2  Hume  ii.  263,  264.— Alison  ii 
843,  344. 

8  Maloney  v.  JeflPrey,  H.C, 
Jan.  22d  1840 ;  2  Swin.  485  and 
Bell's  Notes  123  and  227. 

4  Hume  ii.  263.— Alison  ii.  343, 
844. 

6  Hume  ii.  264. — ^Alison  ii.  844. 

6  Edward  Tabram,  H.C.,  May 
28d  1872 ;  2  Couper  259  and  44 
S.  J.  416  and  9  S.L.B.  469. 

7  Hume  ii  265. — Alison  ii  344. 


8  Hume  ii.  266,  267*  and  cases  of 
Monteith  and  Wright :  Gordon  and 
others:  Gillies:  and  Smith  and 
others  there. — Alison  ii.  845,  846. 

9  Hume  ii.  267  and  case  of 
Couhoun  and  Buntine  there. 

10  Hume  ii.  267.— Alison  ii.  346. 
U  Hume  ii  268.— Alison  ii.  346, 

847. 

12  Daniel  CampbeU  H.C,  Deo. 
14th  1868  ;  1  Couper  182. 

13  Hume  ii.  268,  case  of  Mathie 
there. — ^Alison  ii  347. 


458 


TRIAL. 


DiBT  PBUnCF- 
TOBT. 


Fngltation. 


Forfeiture  of 
bail-bond. 


Protection  from 
civil  diligence. 


No  objection 
pleadable  In 
absence  except 
to  citation. 


Mandate  where 
accused  abroad. 


Accnaed's 
cautioner  can 
only  object  to 
f  orfeitBre  of 
bond. 


there  are  several  prosecutors,  one  having  a  distinct 
interest  may  go  on,  though  the  others  fail  to  ap- 
pear (1). 

In  the  Supreme  Court,  where  the  prosecutor  appears, 
but  the  accused  fails  to  appear  after  his  name  has  been 
publicly  called  in  Court  and  at  the  door,  and  no  one 
appears  for  him  and  accounts  satisfactorily  for  his 
absence,  the  trial  cannot  proceed  (2),  but  fugitation  is 
pronounced,  by  which  he  is  deprived  of  all  personal 
privilege  or  benefit  by  law  (3).  And  the  Court  will 
require  strong  evidence  of  inability  to  attend  before 
they  will  refrain  from  sentence  of  fugitation  (4).  If 
he  is  out  on  bail  his  bail-hond  is  also  forfeited.  A 
foreigner  who  has  not  been  arrested  cannot  be  fugi- 
tated  (5).  An  inferior  Court  cannot  pronounce  sen- 
tence of  outlawry  (6),  but  may  forfeit  the  bail-bond. 
The  forfeiture  may  competently  be  declared  after  the 
desertion  of  the  diet  (7).  Where  the  accused  is  under 
civil  diligence,  the  Court  will  grant  him  a  protection 
to  enable  him  to  appear  (8). 

No  objections  can  be  pleaded  by  the  accused's  pro- 
curator in  his  absence,  except  those  applicable  to  the 
citation  (9).  But  even  this  will  not  be  allowed  if  it 
be  shown  that  the  accused  has  left  the  kingdom, 
unless  a  mandate  from  him  be  produced  (10)  or  the 
Court  be  satisfied  that  he  has  not  left  permanently  (1 1). 
The  accused's  cautioner  cannot  plead  objections  to  the 


1  Hume  ii.  268,  269.— Alison  ii 
348. 

8  Hume  ii  269. 

8  flume  ii.  270,  271. -Alison  ii. 
349,  850. 

4  Alison  ii.  849,  850,  and  case  of 
Davidson  there — Mary  Kitchie  or 
Alcock,  Perth,  April  28d  1857 ;  2 
Irv.  615  and  29  S.  J.  844. 

6  Hume  it  50 — ii.  57* 

6  Hume  ii.  69. 

7  Morrison  v,  Monro,  H.C.,  Deo. 


16th  1854 ;  1  Irv.  599  and  27  S.  J. 
78. 

8  Rob.  Young,  H.C.,  May  80th 
1881 ;  Shaw  248. 

9  Hume  ii  271,  272.- Alison  ii. 
852.— Rob.  Lacy,  Perth,  April  13th 
1887  ;  1  Swin.  493. 

10  John  Forrest,  Stirling,  April 
19th  1828  ;  Shaw  108.— John  Laird, 
H.C.,  Feb.  19th  1888 ;  2  Swin.  26. 

11  Jas.  Anderson,  July  18th  1834 
Bell's  Notes  229. 
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citation  in  bar  of  fugitation  (1).     He  can  only  object  ^'"J 

to  forfeiture  of  bail-bond  (2).  " 

At  the  calling  of  the  diet,  if  there  be  cause  for  delay,  ADjouMnutHx. 
the  diet  may  be  continued  to  any  fixed  time,  the  Clerk 
of  Court  recording  the  adjournment  But  all  adjourn- 
ments must  be  to  a  specified  day  (3).  It  is  in  a-U  J*^*^*"^^ 
cases  in  the  discretion  of  the  Court  to  grant  or  refuse 
delay  (4),  and  it  requires  strong  grounds  to  justify  it. 
The  mere  fact  that  the  case  is  complicated,  and  the  list 
of  witnesses  long,  is  not  a  sufficient  ground  for  asking 
delay  (6).     The  absence  of  a  material  witness  (6)  or  ^**n®»  *l>f«°* 

J    \    /  ^  ^  ^    -^         or  n«w  eyldence 

the  recent  discovery  of   important  evidence   (7)  has  ^^'^o^®'®^ 
been   held   sufficient.     The  fact  that  a  witness  has^f/'*"^?'^ 

witness  to  be 

refused  to  be  precognosced  is  not  ground  for  delay  (8),  precognoaiced 
and  the  Court  will  not  grant  delay  because  a  witness 
is  absent,  if  the  party  himself  has  not  used  means  to 
have   him   in  attendance  (9).        Delay  is  sometimes  inspection  of 

_  ,  ,  productiODS. 

allowed  to  enable  the  accused  to  inspect  an  article  to 
which  he  has  not  had  previous  access.  (10). 

The  prosecutor,  if  not  prepared  to  go  to  trial,  may  SJSJ*"®*  °' 
move  the  desertion  of  the  diet  pro  loco  et  tempore,  and  Desertion  is 

.     ,  .    .  In  discretion 

this  is  usually  granted,  but  it  is  not  a  privilege  of  the  of  court, 
prosecutor,  and  is  entirely  in  the   discretion  of  the 


1  Will.  Smith,  Glasgow,  Sept 
15th  1836 ;  1  Swin.  801. 

2  WilL  Cook,  H.C.,  July  16th 
1832 ;  5  Deas  and  Anderson  518 
and  4  S.  J.  593.— H.  M.  Advocate, 
Petitioner  v.  Jas.  Laird,  H.C.,  July 
18th  1838  ;  2  Swin.  178. 

8  Hume  11.  275.— Sarah  Ander- 
son or  Fraser  and  James  Eraser, 
H.C..  June  Ist  1852 ;  1  Irv.  1  and 
24  S.J.  491  and  1  Stuart  806. 

4  Robertson  V.  the  Duke  of  Athole, 
H.C.,  Oct.  25th  1869 ;  1  Couper  348 
and  42  S.J.  28  and  7  S.L.R.  15. 
Anderson  v.  Allan,  H.C.,  March 
7th  1868 ;  1  Couper  4  and  40  S.  J. 
291  and  5  S.L.R.  366. 

6  Will.  Rodger,  H.C.,  June  8th 
1868  ;  1  Couper  76.    This  point  is 


not  mentioned  in  the  reports  in  the 
Jurist  and  Law  Reporter. 

6  Gardner  Niven,  Dumfries,  Sept. 
14th  1868 ;  3  Irv.  204.— Will.  H. 
Thomson,  H.C.,  July  10th  and  15th 
and  Aug.  17th  1871 ;  2  Couper  103. 

7  Alex.  Fletoher,  H.C.,  March 
12th  1847 ;  Ark.  232.— WUl.  Wal- 
lace, Perth,  Oct.  12th  1855 ;  8  Irv. 
252  and  31  S.J.  31. 

8  Alex.  Fletcher,  H.C.,  March 
12th  1847  ;  Ark.  282. 

0  Donald  Stewart  and  others, 
Inverness,  Sept.  14th  1837  ;  1  Swin. 
540. 

10  See  Hume  ii  388,  case  of  Muir 
in  note  3. — See  also  Jane  Macpher- 
son  or  Dempster,  H.C.,  Jan.  13th 
1862 ;  4  Irv.  143  and  34  S.  J.  140. 
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Court  (1).  Further,  the  prosecutor  is  not  entitled  to 
have  the  relevancy  of  the  defence  discussed  at  the 
calling  of  the  diet,  in  order  that  he  may  see  whether 
it  will  be  advisable  for  him  to  move  the  desertion  of 
the  diet  (2).  Desertion  of  the  diet  simplidter  does 
not  necessarily  prevent  a  trial  on  a  new  libel  (3).  If 
the  prosecutor,  instead  of  moving  a  desertion  pro  loco 
et  tempore,  move  a  desertion  simpllciter,  he  cannot 
prosecute  again  (4j,  but  a  desertion  of  "  the  libel"  on 
the  prosecutor's  motion,  does  not  preclude  the  prose- 
cutor from  raising  a  new  libel  (5).  The  right  to  move 
a  desertion  pro  loco  et  tempore,  does  not  cease  until  an 
assize  has  been  sworn  (6). 

On  the  diet  being  called,  the  Court,  if  the  accused 
has  no  legal  adviser,  appoint  him  counsel,  or  in  the 
Sheriflf  Court,  an  agent,  unless  he  expressly  decline 
professional  services  (7).  If  he  be  deaf  and  dumb  (8), 
or  do  not  understand  English  (9),  the  Court  appoint 
an  interpreter. 

The  first  matter  to  be  disposed  of  is  any  plea  in  bar 
of  trial  which  may  be  raised,  such  as  pupilarity  or 
present  insanity.     The  Court  in  such  cases  allows  a 


1  Hume  ii.  276,  and  case  of 
Archibald  there,  and  cases  of 
Macphie :  and  Edgar  in  note  1. — 
Alison  ii.  08.— ii.  855,  856.-^ohn 
Boss  and  others,  Glasgow,  May  5th 
1848 ;  Ark.  481  (Lord  Mackenzie's 
opinion). — Hannah  M*Atamney  and 
Henry  or  John  M'Atamney,  Dun- 
dee, April  6th  1867  ;  5  Irv.  363  and 
89  S.J.  386  and  4  S.L.R.  1. 

5  Bob.  Forsyth  and  others,  Stir- 
ling, April  27th  1866 ;  5  Iry.  249. 

8  Edward  Tabram,  H.C.,  May 
28d  1872  ;  2  Couper  259  and  44 
S.  J.  416  and  9  S.L.R.  469. 

4  Hume  ii.  277,  and  case  of  Leslie 
there. — Alison  iL  857. 

6  Stewart  v.  Mackenzie,  Inrer- 
ness,  April  29th  1857 ;  2  Iry.  616 
and  29  S.J.  845. 

7  John  Roes  and  others,  Ohia- 


gow,  May  5th  1848 ;  Ark.  481.— 
John  Martin,  H.C.,  July  22d  1858 ; 
8  Irv.  177. 

7  Act  1687  c.  91.— Hume  U.  288, 
284.- Alison  ii.  870,  871. -John 
Hannah  and  Hugh  Higgins,  Dum- 
fries, Sept.  17th  1836  ;  1  Swin.  289. 
In  this  case,  as  no  counsel  appeared 
at  Circuit,  the  Court  appointed  Uie 
Sheriffs  to  defend. 

8  Hume  L  45,  case  of  Campbell  in 
note  2. — Darid  Smith,  Perth,  April 
28th  1841 ;  Bell's  Notes  231.— Don- 
ald Turner,  Glasgow,  Sept.  25th 
1861 ;  4  Irv.  93. 

0  Allan  Maclean,  Dec.  Ist  1828 ; 
Shaw  202  and  BeU's  Notes  231.— 
Murdo  Mackay  and  others,  Jan.  8l8t 
and  Feb.  21st  1881 ;  Beirs  Notes 
281. 
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proof  without  impanelling  a  jury  (1).  If  pupilarity  be  ^'"^^ 
proved,  the  Court  will  at  once  assoilzie  the  accused. 
Where  insanity  is  proved,  the  Court  find  that  the 
accused  cannot  be  tried,  and  order  him  to  be  confined 
till  the  Royal  pleasure  regarding  him  be  known  (2). 
Although  no  question  as  to  sanity  be  raised,  the  Court, 
if  they  see  cause,  will,  ex  propria  raotu,  investigate 
whether  the  accused  be  a  fit  subject  for  trial  or  not  (3). 

Another  plea  in  bar  is,  that  the  Court  has   notT^"»*?' 
jurisdiction.     Another  is  that  of  res  judicata.     First,  Re*  judicata. 
as  regards  the  libel :  if  the  accused  have  been  placed 
at  the  bar,  on  a  libel,  and  that  libel  has  been  found  the  same  as  one 

,  "I        oil       •«•«!•  ...  found  Irrelerant. 

irrelevant  by  the  onenn-Substitute,  it  is  mcompetent 

to    place    him    on  his    trial  on  a  libel    in   precisely 

the    same  words    before    the   Sherifif   (4).     But,    on 

the  other  hand,  a  judgment  in  the  Sheriff  Court  is 

not  binding  on  the  Justiciary  Court  (5).     The  plea 

which  oftenest  occurs  is,  that  of  "  tholed  an  assize  ;"J^j!Jf*^ 

that  is,   that  the  case  has  already  been  brought  to 

proof,  and  cannot  be  tried  again.     If  this  be  truly  the 

fact,  the  accused  is  entitled  to  claim  exemption  from 

further  trial  (6).     But  the  previous  trial  must  ^vej^^j^^^^ 


1  Hume  ii.  143, 144,  and  oasee  of 
Simpson  :  and  Caldwell  there,  and 
cases  of  Hunter  :  Lyall :  Essen  : 
Warrand:  Smith:  and  Campbell 
or  Bruce  in  note  2  and  *. — Alison 
i.  659. 

2  Act  20  and  21  Vict.  71,  §  87.- 
The  following  instances  (besides 
those  referred  to  in  Hume  ii.  143, 
144,  and  in  Alison  i.  660  and  Bell's 
Notes  4),  may  be  referred  to,  of  a 
plea  of  insanity  in  bar  of  trial  being 
raised. — Adam  Sliming  or  Sliman, 
H.C.,  March  15th  1844  ;  2  Broun 
188.~£uphemia  Lees,  Jedburgh, 
Sept.  18th  1845;  2  Broun  484.— 
Peter  Peanver,  H.C.,  Nov.  16th 
1850  ;  J.  Shaw,  462.— Thos.  or  Alex. 
Smith  or  Frizsard  or  Tizzard,  HC, 
July  19th  1858 ;  3  Irv.  167.^Jo- 
hanma  Manolatos  cUuu  Jean  Mar- 


rato  a^ias  Mayatos,  H.C.,  April  6th 
1864;  4  Irv.  485.— Thos.  Amot, 
H.C.,  June  6th  1864  ;  4  Irv.  629. 

8  Alison  i.  659,  660.— John  War- 
rand, H.C.,  Jan.  17th  1825 ;  Shaw 
ISO.—Will.  DouglajB,  H.C.,  May 
28th  1827 ;  Shaw  192.-John  Bar- 
clay, H.C.,  Feb.  4th  1883 ;  Bell's 
Notes  4. 

4  Longmuir  V.  Baxter,  H.C.,  Nov. 
29th  1858;  3  Itf.  287  and  81  S.  J. 
88. 

6  Geo.  Fleming,  Dundee,  Sept. 
13th  1866 ;  5  Inr.  289  and  89  S.  J. 
1  and  2  S.L.B.  271. 

6  Hume  ii.  465,  466.  and  case  of 
Hannah  in  note  1. — Alison  ii.  615, 
616.— Jas.  Watt,  H.C.,  Feb.  16th 
1824 ;  Shaw  118.— Rob.  Hoaie  and 
others,  H.C.,  May  15th  1837;  1 
Bwin.  507  and  Bell's  Notes  802.— 


same  act. 
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been  regular  (1)^  and  must  have  been  for  the  same 
crime,  depending  upon  the  same  evidence,  and  not  for 
what  is  truly  another  crime,  though  having  a  semblance 
of  connection  with  the  offence  originally  chained  (2). 
On  the  other  hand,  the  prosecutor  cannot  evade  the 
objection  of  res  judicata,  by  merely  calling  the  same 
facts  by  a  different  name  (3). 

If  after  the  previous  trial  an  event  has  occurred, 
which  changes  the  character  of  the  offence  (as  for  ex- 
ample where  a  trial  for  assault  has  taken  place,  and 
the  party  who  was  assaulted  dies),  the  plea  of  res  judi- 
cata will  not  be  listened  to  in  bar  of  a  trial  for  murder 
or  culpable  homicide  (4). 

Lastly,  if  the  previous  trial  was  stopped  by  some 
unforeseen  accident,  such  as  the  illness  of  the  jury- 
man (5),  or  of  the  accused  (6),  or  proved  to  be  a  nullity 


Sarah  Anderson  or  JPraaer  and  Jas. 
Fraaer,  H.C.,  July  12th  1852;  1 
IiT.  66  and  24  S.  J.  614.— Dorward 
V.  Maokay,  H.C.,  Jan.  29th  1870  ;  1 
Couper  3d2  and  42  B.  J.  305  and  7 
S.L.R.  265. 

1  Hume  ii.  468,  469,  and  cases  of 
Wallace :  and  Macrachan  and  others 
there. — Alison  ii.  618. 

2  Alison  ii.  617,  and  case  of  Pater- 
son  there.  — Galloway  v.  Somerville, 
Glasgow,  Oct.  5th  1863  ;  4  Itf.  444 
and  36  S.J.  185.— Glen  v.  Col- 
quhoun  and  others,  Glasgow,  Oct. 
6th  1865 ;  5  Irv.  203. 

8  Hume  ii.  466. — Alison  ii  615, 
616. 

4  John  M'Neill,  Perth,  April  21st 
1826  ;  Shaw  162.— Isabella  Cobb  or 
Fairweather,  Perth,  April  14th, 
June  6th,  and  Nov.  2l8t  1836  ;  1 
Swin.  176,  227  and  354,  and  BeU's 
Notes  299. — .John  Stevens,  Glas- 
gow, Jan.  11th  1850 ;  J.  Shaw,  287. 
— Jas.  Stewart,  Ajrr,  Sept.  11th 
1866  ;  5  Irv.  810  and  2  S.L.R.  276. 
— These  cases  over-rule  John  Ro- 
bertson, Glasgow,  May  5th  1832  ;  5 
Deas  and  Anderson  261  and  Alison 
ii.  616. 


6  Mary  Elder  or  Smith,  H.a, 
Feb.  5th  and  12th  1827 ;  Syme  71 
and  76  and  Shaw  176.  — Margaret 
Pringle,  H.C.,  Nov.  11th  1830; 
Shaw  235  and  BeU's  Notes  300.— 
Jean  Grant  and  others,  B.C.,  July 
12th  1838 ;  2  Swin.  165  and  Bell's 
Notes  295. — John  Leckie,  Jan.  4th 
1841;  Bell's  Notes  295.— Donald 
Ross,  Inverness,  Sept.  29th  1842; 
1  Broun  434  and  Bell's  Notes  295.— 
Hugh  M'Namara,  H.C.,  July  24th 
1848  ;  Ark.  521.— Elizabeth  Leman 
or  Wilson,  H.C.,  Jan.  3l8t  1852 ;  1 
Irv.  144.  (In  these  last  three  cases 
a  single  juryman  was  balloted  to 
fill  the  place  of  the  juryman  who 
was  taken  Ul). — Geo.  JaoksoUf  H.C., 
Jan.  17th  1854 ;  1  Irv.  347.— WQL 
Smith,  H.C.,  Dec.  22d  1853,  and 
April  12th,  13th,  14th  1854 ;  1  Irv. 
878. 

6  Agnes  Chambers  or  Macqueen 
and  Helen  Henderson,  H.C.,  July 
25th  1849 ;  J.  Shaw  252.--See  also 
Maxg'ory  Macintyre,  and  Marjory 
Lennox  or  Macintyre,  Glasgow, 
Sept.  25th  1829;  Bell's  Notes 
300. 
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in  consequence  of  some  defect  for  which  the  prosecutor  plra«  nr 
was  not  responsible,  such  as  a  person  having  personated 
a  juryman  or  the  like,  the  plea  of  res  judicata  will  not 
be  sustained  (1). 

There  is  one  other  plea  in  bar  of  trial,  viz.,  indemnity  Bargain  with 

,  *^  prosecator. 

guaranteed  by  the  prosecutor.     If  the  public  prosecutor 

call  a  witness,  and  require  the  judge  to  caution  him,  and  *^««  c«Med  on 

.  ^  JO  '  ,         to  depone,  can- 

to  inform  him  that  what  he  says  cannot  be  used  against  not  be  tried 

him,  then  if  he  give  evidence  he  cannot  be  prosecuted 

for  the  offence  in  reference  to  which  he  depones.    And 

the  libel  in  support  of  which  he  is  called  is  the  mea-  Ln>ei  the 

,      *■  *       .  meaaore  of 

sure  of  his  indemnity,  even  though  part  of  it  have  notindenmitj. 

been  proceeded  with  (2).     The  question  whether  the 

same  result  follows  where  there  is  no  warning  and  no  i«  every   , 

°  .    wItneM  called 

agreement  between  the  prosecutor  and  the  witness,  is  ^y  prosecutor 

.  .  .    .  exempt? 

one  about  which  there  is  a  difference  of  opinion  (3). 
The  subject  matter  of  the  first  trial  must  be  substan- 
tially the  same  as  that  in  which  the  objection  is 
raised  (4).    And  no  unauthorised  promise  by  a  private  Promiae  by 

-,  ,    ft     .  /y*    •    1  Ml  1     J       o^i      unaathorlsed 

person,   or  by  an   inienor  omcial,  will  preclude  the  persons  doet 
public   prosecutor   from  trying  the    person   to  whom" 
the  promise   is  made  (5).     Nor  does  the  indemnity 
take    effect    until    the   party  is    actually  used   as   a 
witness  (6). 

It  is  not  a  good  objection  to  proceedings  that  thecaaeofouUaw. 


1  Hume  ii.  469  and  case  of  Mensdes 
there  — Alison  ii.  618. — John  Sharp, 
H.C.,  Aug.  23d  1820 ;  Shaw  19.  The 
oase  of  a  minor  being  on  the  jury  is 
now  only  illastrative,  as  such  a  fact 
could  not  now  vitiate  a  trial,  it  being 
incompetent  to  make  such  an  objec- 
tion after  the  jury  are  sworn.  Act 
6  Geo.  IV.  c.  22  §  16.  See  Timothy 
Glennan  and  Chas.  Bradly,  U.C., 
March  15th  1839 ;  2  S.J.  382. 

8  Alison  ii  453,  454. — Hare  v. 
Wilson,  H.C.,  Jan.  26th  and  Feb. 
2d  1829  ;  Shaw  205  and  Syme  373 
and  Bell's  Notes  260  and  1  S.  J.  48 
aiid62. 


8  Hume  IL  867,  and  case  of 
Smith  and  Brodie  there.— See  4 
Irr.  Appz.  Debate  in  House  of 
Commons. 

4  Pet.  Jefferson  and  Geo.  Forbes, 
Perth,  April  22d  1848;  Ark. 
464. 

6  Arch.  Miller  and  Susan  Brown 
or  Miller,  H.C.,  Jan.  3d  1860;  J. 
Shaw  288.— Alison  iL  454,  455, 
conira, 

6  Andrew  Peebles  and  Dayid 
Whitehead,  Glasgow,  Dec.  1833; 
Bell's  Notes  261.— John  Macdonald 
and  others,  Dec.  7th  1837 ;  BeU's 
Notes  261. 
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fleab  iw  bar,  accused  is  an  outlaw,  the  sentence  of  outlawry  being 
de  jtcre  re-called  by  the  accused  being  arraigned  at  the 
bar  (1),  and  it  being  the  interest  of  the  accused  to 
apply  to  be  reponed  before  the  trial,  if  he  thinks  him- 
self prejudiced  by  the  fact  (2),  as  the  Court  will  always 
repone  in  such  circumstances  (3). 

No  plea  in  bar  may  be  stated  at  a  second  diet  of 
compearance,  except  in  respect  of  circumstances  that 
have  occurred  since  the  first  diet,  or  where  such  plea 
has  been  reserved  by  the  judge  (4).  If  a  plea  in  bar 
of  trial  be  sustained,  not  being  of  such  a  nature  as  to 
exclude  further  proceedings  against  the  accused,  the 
Court  will  at  the  instance  of  the  prosecutor,  grant  a 
new  warrant  of  commitment  (5). 

If  no  plea  in  bar  of  trial  be  sustained,  the  accused's 
objections  to  the  relevancy  of  the  libel  are  heard,  and, 
if  not  sustained,  an  interlocutor  of  relevancy  is  pro- 
nounced (6).  But  if  the  Court  consider  the  libel 
objectionable,  they  impugn  it,  although  the  prisoner's 
b?iuJL^dltTi!lt  counsel  decline  to  do  so  (7).  All  objections  to  rele- 
diet.  vancy  must  be  stated  at  the  first  diet  where  there  are 

two  diets  of  compearance  (8). 

It  is  not  competent  to  look  at  the  productions  in 
considering  the  relevancy  (9).  Where  an  objection  to 
relevancy  is  sustained,  it   is   sometimes  obviated  by 
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1  Arch.  Miller  and  Susan  Brown 
or  Miller,  H.C.,  Jan.  3d  1850  ;  J. 
Shaw  288. 

8  Jas.  Wilson,  B.C.,  May  Slst 
1830;  Shaw  281  and  Bell's  Notes 
228. 

8  Michael  Hinchy,  H.C.,  July 
18th  and  20th  1864  ;  4  Ir7.  559. 

4  Act  31  and  32  Vict.  o.  95, 
§7. 

6  Geo.  Mackay,  B.C.,  March  26th 
1873 ;  2  Couper  413. 

6  Act  11  and  12  Vict.  o.  79  §  9. 

7  Richard  Smith,  July  16th  1829 ; 
BeU's  Notes  234.— Jas.  M'Eechnie, 
Stirling,  June  18th  1832,  and  B.a, 


July  14th  1832 ;  Bell's  Notes  234. 
—Geo.  Brown,  B.C.,  July  3d  1889  ; 
2  Swin.  894  and  Bell's  Notes  234, 
(Lord  Justice  Clerk  Boyle's  opinion.) 
— Thos.  Brown  Barper,  Jan.  8th 
1840 ;  Bell's  Notes  234.  —  Sam. 
Michael,  B.C.,  Dec.  26th  1842 ;  1 
Broun  472.-^ohn  Ray,  B.C.,  May 
16th  1854  ;  1  Irv.  472  (Lord  Justice 
General  Macneil's  opinion). 

8  Act  31  and  32  Vict.  c.  95.  §  7. 
— Smith  V.  Lothian,  B.C.,  March 
21st  1862 ;  4  Irv.  170  and  34  S.  J. 
467. 

9  Jas.  Paton,  Ayr,  Sept.  22d 
1858;  3  Jrr.  208  (Lord  Ajdmillan'i 
opinion). 
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allowing  the  prosecutor  to  strike  out  the  words.     ButBELsvAHor. 
this  will  not  be  permitted  where  the  efifect  of  the 
alteration  is  to  constitute  a  truly  different  charge  (1). 
The  law  is  not  clearly  fixed  as  to  the  competency  of  ^Jj^^^^ST 
alterations  being  made  without  the  consent  of  the*^***'*®* 
accused  (2).     In  some  cases,  the  Court  allowed  an  al-J^^^^* 
teration  although  the  accused   objected   (3).       In   a®®"**^*' 
later  case,  though  the  Court  refused  to  permit  the 
alteration  proposed,  it  was  stated  that  in  doing  so  they 
did    not    decide   the    general    question    (4).       More 
recently,  the  Court  have  expressed  opinions  against 
the  practice  of  striking  out  passages   (5),  and   have 
refused  to  do  so  except  of  consent  of  the  accused  (6). 

The  libel  having  been  found  relevant,  the  accused,  sbpaeahoh 

,  ,  .  ,  ,  ,        O'  CHABQE8 

where  there  is  more  than  one  charge,  may  move  the 
Court  to  order  the  counts  to  be  tried  separately,  it 
being  in  the  discretion  of  the  Court  to  grant  or  refuse 
the  motion  (7).  Any  accumulation  of  charges  which 
may  tend  to  injustice  will  be  checked  (8). 

1  John  Spiers  and  others,  H.C., 


March  25th  1836 ;  1  Swin.  163  and 
BelVs  Notes  232. 

2  Hume  ii.  280.— Alison  ii.  865, 
866-  The  statement  of  the  law  by 
Alison  is  undoubtedly  much  too 
broad. 

8  Hume  ii.  280,  case  of  Murphy 
and  others  in  note  a.  —  Edward 
M'Caffer  and  others,  Glasgow,  Sept. 
23d  1823  ;  Shaw  165.- Daniel  Mac- 
kenzie and  others,  Glasgow,  May 
4th  1839 ;  2  Swin.  354  and  Bell's 
Notes  232. 

4  Malcolm  M'Gregor,  and  others, 
Perth,April  28th  1842;  1  Broun  331. 

6  John  Kermath,  H.C.,  June  4th 
1860  ;  3  Irv.  602.— Dawson  v.  Mao- 
lennan,  H.C.,  April  2d  1868 ;  4  Iry. 
857  and  35  S.  J.  515  (Lord  Justice 
General  Maoneil's  opinion). 

6  Henry  V.  Jardine,  H.C.,  July 
19th  1858 ;  8  Ity.  173.— Will.  Dud- 
ley, H.C.,  Feb.  15th  1864 ;  4  Irr 
468  and  36  S.  J.  332.— See  also  Mit- 
obeU  V,  Campbell,  H.C.,  Jan.  5th 


2 


1863 ;  4  Iry.  257  and  85  B.  J.  159. 
— ^But  see  observation  by  Lord 
Cowan  in  Geo.  Richardson  and 
Sam.  Davidson,  Dundee,  Sept.  13th 
1866  ;  5  Irv.  296  and  2  S.  L.  R.  271. 
— His  Lordship's  observations  are 
not  quoted  in  the  S.  J.,  the  report 
of  which  is  in  Volume  xzxiz.  p.  3. 

7  Hume  ii.  172,  173,  174,  and 
cases  of  Young  and  Buchanan  there. 
—Alison  ii.  238,  289.— Will.  Burke 
and  Helen  Maodougal,  H.C.,  Dec. 
24th  1828;  Shaw  203  and  Syme 
345  and  Bell's  Notes  181.— Will. 
Turner  and  John  Morison,  July 
17th  1833  ;  Bell's  Notes  188.— John 
Thompson  alia*  Peter  Walker, 
Glasgow,  Dec.  22d,  23d,  24th  1857  ; 
2  Irv.  747  (Lord  Justice-Clerk 
Hope's  charge). — Elizabeth  Duncan 
and  Ann  Brechin,  Perth,  Sept.  29th 
1862  ;  4  Irv.  206  and  35  S.  J.  51.— 
Edward  W.  Pritchard,  H.C., July  3d 
to  7th  1865  ;  5  Irv.  88. 

8  Jas.  Gibson  and  others,  Dundee, 
Sept.  6th  1871 ;  2  Couper  128. 
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Where  more  than  one  person  is  accused  in  the  same 
'  libel,  the  Court  will,  on  cause  shown  (1),  or  if  it  appear 
that  it  will  be  oppressive  to  send  all  the  accused  to 
trial  at  once  (2),  order  them  to  be  tried  separately. 
But  it  is  not  a  sufficient  ground  per  ae  for  separating 
trials,  that  one  accused  proposes  to  examine  the  other 
as  a  witness  (3). 

When  the  preliminary  questions  have  been  disposed 
of,  the  accused  is  called  on  to  plead.  Every  plea 
which  is  not  a  direct  and  unambiguous  admission,  is 
held  a  plea  of  "Not  Guilty."  The  same  is  held 
if  the  prisoner  refuses  to  plead,  or  remains  silent  (4). 
And  where  the  accused  was  so  deaf  that  he  could  not 
be  communicated  with  except  with  the  greatest  diffi- 
culty, the  Court  would  not  receive  any  other  plea  than 
one  of  not  guilty  (5).  The  plea  is  taken  both  to  the 
charge  and  to  any  charge  of  previous  conviction  that 
may  be  in  the  libel  (6). 


1  Hume  ii.  175,  176,  and  cases  of 
Maonicol  and  others :  and  Stirling 
and  others  there. — Alison  ii.  240  to 
244,  and  cases  of  Kettle  and  others: 
and  Young  and  others  there.  Rob. 
Surrage  and  others,  H.C.,  Sept. 
7th  1820;  Shaw  22.— James  Bar- 
net  and  others,  June  10th  1831 ; 
Shaw  245  and  Bell's  Notes  182.— 
(Mr  Bell  places  the  name  of  Kettle 
first  in  this  case).— Felix  Higgins 
and  others,  March  4th  1838  ;  Bell's 
Notes  182  and  5  B.  J.  817.— Thos. 
E.  Rowbotham  and  others,  H.C., 
Mar.  15th  to  19th  1855 ;  2  Irv.  89 
and  27  S.  J.  838.- Rob.  Hawton  and 
Will.  G.  Parker,  H.C.,  July  16th 
1861 ;  4  IiT.  58  and  83  S.  J.  646.— 
Margaret  M'Ibeer  and  Andrew  Mul- 
len, Glasgow,  Deo.  80th  1869 ;  1 
Couper  890. 

2  Hume  ii  179,  and  cases  of 
Elliot  and  others :  Myles :  and 
Moubray  and  others  there. — ^Ter- 
ence Clancy  and  others,  Glasgow, 
May  8d  1884 ;  Bell's  Notes  188.— 


WilL  Cleary  and  others,  H.C^  Jan. 
26th  1846  ;  Ark.  7. 

8  Jane  Macpherson  or  Dempster 
and  others,  B.C.,  Jan.  13th  1862  ; 
4  Ir7.  148  and  34  S.  J.  140.— Adam 
Coupland  and  Will.  Beattie,  Dum- 
fries, April  14th  1863 ;  4  Irv.  870 
and  85  S.  J.  454.  (The  motion  for 
separation  of  trials  is  not  mentioned 
in  the  rubric). — See  also  Peter  Lun- 
die  and  Will.  Heron,  Perth,  April 
1833;  Bell's  Notes  182.— Adam 
Baxter  and  others,  H.C.,  March  4th 
1867;  5  Irv.  851.-M'Garth  and 
others,  Bathgate,  H.C.,  May  14th 
and  15th  1869  ;  1  Couper  260  and 
41  S.  J.  442  and  6  S.  L.  R.  494. 

4  Jas.  Currie,  Ayr,  Sept.  1833 ; 
Bell's  Notes  231.  — Alex.  Cooper, 
Glasgow,  Sept.  23d  1848 ;  1  Broun 
617. 

6  Angus  Hutton,  Inverness,  April 
1840;  BeU's  Notes  231. 

6  See  the  cases  of  Pet.  Davidson 
and  others,  H.C.,  May  27th  1872 ;  2 
Couper  278  and  Jas.  Kelly,  H.C., 
June  28th  1872 ;  2  Couper  810. 
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If  the  accused  pleads  "  guiUy,"  his  plea  is  recorded  plbadiwo. 
and  signed  by  him,  or  his  procurator  for  him,  if  he^<*®'fi^"*y' 
cannot  write.    If  he  plead  only  to  a  part  of  the  charge, 
or  of  several  charges,  the  prosecutor  must  state  whether 
he  is  willinff  that  the  plea  be  accepted.    The  prosecutor  Prosecutor  not 

i/^Mi  1^       accepting  plea. 

need  not  accept  a  plea  of  guilty,  but  may  proceed  after 
it  has  been  recorded  to  lead  evidence  (1).  If  he 
agree  to  accept  the  plea,  he  may  move  for  sentence, 
and  the  Court  pronounce  it  (2),  unless  they  see  reason 
to  postpone  sentence  in  order  to  consider  what  the  pun- 
ishment should  be.     If  there  be  more  than  one  accused,  ^e  »c«°"^._ 

pleading  guilty. 

and  only  one  pleads  guilty,  the  trial  generally  proceeds 
without  the  prosecutor  moving  for  sentence  until  the 
case  of  the  other  accused  is  disposed  of. 

After  a  prisoner  has  pled  guilty,  he  may  bring  evi-  ^Jjj^^ier 
dence  of  character,  either  by  certificates  or  by  wit-P^^^^^'^^'^^y- 
nesses  (3),  but  he  is  not  entitled  to  prove  that  he  had 
no  felonious  intention,  or  any  similar  fact  which  is 
truly  matter  of  defence  (4).     It  is  probable  that  the 
prosecutor  would   be  found  entitled  to  lead  counter ^owntwe^dence 
evidence  to  that  led  by  the  accused  in  support  of  cha- 
racter (5).     The  Court  also  allow  the  accused  to  he^^^J^** 
heard  in  mitigation  of  punishment. 

Where  the  plea  is  "  not  guilty,"  or  is  not  accepted,  '^^^• 
the  accused,  if  the  case  be  in  the  Supreme  Court,  is  at 
once  remitted  to  knowledge  of  an  assize  (6),  unless  the 
citation  was  to  two  diets  of  compearance.  In  that 
case  the  Court,  on  the  motion  of  the  Lord  Advocate 
or  his  Deputy,  may  remit  to  the  next  Circuit  com- 
petent to  try  the  case,  or  ordain  the  accused  to  com- 

1  David  Haggart  and  Will.  For-  8  This  is  matter  of  daily  practice, 

rest,  July  12th  1820 ;   Shaw  16. —  The  roles  as  to  such  evidence  will  be 

Jas.  Gordon  or  Oarden  and  Will.  noticed  in  treating  of  proof. 

Gtordon  or  Gkurden,  H.C.,  July  16th  4  Jas.  Johnston,  H.C.,  July  24th 

1827 ;  Syme  245.— David  Peter  and  1848 ;  Ark.  528. 

John  Smith,  H.C.,  Feb.  19th  1840  ;  6  See  Jas.  Nimmo  and  Jas.  For- 

2  Swin.  492  and  Bell's  Notes  283.—  syth,  H.C.,  Maroh  13th  1889  ;   2 

Will.  Brash  and  Rob.  White,  H.C.,  Swin.  388. 

March  17th  1840  ;  2  Swin.  500.  e  Act  11  and  12  Vict.  c.  70,  §  9. 

8  Act  9  Geo.  IV.  o.  29  §  14. 
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pear  in  the  High  Court,  the  time  interFeniiig  in  both 
ea8fis  being  not  less  than  ten  clear  days  (1),  and  the 
Court  may  ordain  him  to  be  conveyed  to  sach  prison 
as  they  may  see  fit  in  the  meantime,  without  preju- 
dice to  his  right  to  bail  or  letters  of  intimation  under 
the  Act  1701,  a  6  (2).  If  the  case  be  in  the  Sheriff- 
Court,  proceedings  are  stayed  till  the  second  diet  At 
a  second  diet,  the  accused  is  again  called  on  to  plead, 
and  if  he  persevere  in  pleading  "  not  guilty,"  a 
jury  is  balloted.  In  the  Sheriff-Court,  an  interlocutor 
remitting  him  to  the  knowledge  of  an  assize  is  not 
neceHsary  (3).  The  jury  is  balloted  by  the  Clerk  of 
the  Court  from  the  list  which  contains  the  names  of 
special  and  common  jurors,  the  common  being  in  the 
proportion  of  two-thirds  of  the  whole  number  (4). 
The  accused  cannot  object  that  a  full  jury  has  not 
been  summoned  (5),  or  that  all  the  jurors  summoned 
are  not  present  (6),  or  object  to  go  to  trial  because  of 
a  blunder  as  to  a  name,  or  a  variation  between  the 
record  and  the  copy  of  the  jury  list  served  upon 
him.  The  prosecutor  and  each  accused  has  five 
peremptory  challenges,  of  which  not  more  than  two 
may  be  challenges  of  special  jurors  (7).    A  peremptory 


1  Act  81  and  32  Vlot.  o.  96  §  4. 

8  Ilnd,  §  8.-See  aa  to  baU  John 
Lawrenoe,  H.C.»  Jan.  16th  1872 ;  2 
Coup«r  168. 

8  Aot  16  and  17  Vlot.  c.  80,  §  86. 
— Christie  v.  Simpson,  H.C.,  Maj 
28th  1866 ;  2  Irv.  482  and  26  S.J. 

417. 

4  Without  entering  at  length  into 
the  question  of  qualification  of 
jurors,  &o.,  it  may  be  mentioned 
that  the  number  of  jurymen  to  be 
Bummonod  ia  regulated  by  the 
Court,  one  list  signed  by  a  judge 
being  suffloient  for  each  Circuit 
Court,  and  one  list  for  each  meeting 
of  the  High  Court,  although  there 
may  be  more  oaaes  than  one  set 
down  for  trial  See  Aots  6  Qeo.  I V. 


c.  22,  §  15.--11  and  12  Vict.  c.  79, 
§§  4,  6.-^ee  also  Hume  ii.  8(18  et 
seq.  fKUsim. — Alison  ii.  876  et  teq, 
pauim. 

6  Hume  11.  806,  and  cases  of 
Hardie :  and  Carruthers  there.  But 
see  Maculloch  and  others,  H.C,  Jan. 
28d  1882  ;  6  Deas  and .  Anderson 
62  and  4  S.J.,  278  where  trials 
were  adjourned,  all  the  jurors  who 
had  been  cited  from  two  particular 
places  having  been  countermanded, 
owing  to  the  preyalence  of  cholera. 
Bell  apparently  refers  to  the  same 
case  on  p.  287  of  his  Notes.  He 
gives  the  name  of  NeilL 

6  Hume  it  806,  cases  of  Wylie 
and  Watson  there. 

T  Act  6  G«o.  IV.  c  22,  §  16. 
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challenge  must  be  made  at  once  when  the  juryman  is  jtot. 

balloted  (1).     Cause  must  be  shown  for  challenge  of fa^jier  chai- 
more  jurors  than  two  special  and  three  common.     No<»n»«*»«^« 
rule  can  be  laid  down  as  to  what  is  a  sufficient  ground 
for  rejecting  a  juryman.     But  the  following  are  men- 
tioned in  the  text  books  : — Infamy,  outlawry,  insanity, 
deafness  and  dumbness,  blindness,  minority,  enmity, 
relationship  (2).     The  objection  that  a  juryman  is  notNonquaiwca- 
qualified  to  serve  can  only  be  decided  by  his  oath  (3). 
Five  special  jurors  and  ten  common  jurors  are  balloted.  ^^^mV' 
If  the  accused  be  a  landed  man,  he  is  entitled  to  have  common. 
a  majority  of  landed  men  on  the  jury  (4).    A  foreigner  Landed  jiuy. 
cannot  claim  that  all  or  any  of  the  jurors  be  foreigners  Foreigner. 
(5).     The  jury  being  balloted,  are  sworn  by  the  Clerk 
of  Court  (6).     Of  consent  of  prosecutor  and  accused,  a^'^"^"^'^"^- 
jury  which  has  been. balloted  for  a  previous  case  may 
be  re-sworn  to  try  another  case  (7).     But  it  is  not 
competent  to  take  some  of  the  old  jury,  and  ballot  a 
sufficient  number  to  make  up  fifteen.     The  whole  of 
the  previous  jury  must  be  taken,  or  a  new  ballot  for 
the^whole  fifteen  must  take  place  (8).     If  the  judge  is  tSaot^Z^' 
satisfied  that  a  juror  has  conscientious  objections  to 
taking  an  oath,  he  may  permit  him  to  make  a  solemn 
affirmation  (9). 

Whenever  the  jury  are  sworn,  the  right  of  the  prose-  ^JJTSjS  ^ 

1  Act  6  Geo.  IV.  o.  22,  §  16.—      8th  and  18th  1858 ;  8  Inr.  8  and  80o5«UoS^ 
Dawson  V.  Maclennan,  H.C.,  April      S.J.    809.— Such    an    indulgence 

2d  1868 ;  4  Iry.  857  and  85  S.  J.  515.  seems  to  have  been  allowed  in  early 
One  case  seems  to  be  rather  counter  times.  In  one  case  it  is  recorded 
to  this  rule,  John  Maclean,  Perth,  that  the  accused  being  an  English- 
Get.  8d  1886 ;  1  Swin.  278  and  Bell's  man,  was  allowed  a  jury  "  consist- 
Notes  238.  "  ing    mostly    of    Englishmen  : " 

2  Hume  it  810,  311.— Alison  ii  Bichard  Rumbold,  June  28th  1865 ; 
885, 886.  Fountainhall,    .  365.    This  matter 

8  Act6Geo.  IV.  c.  22,  §16.  is  finaUy  settled  by  the  Act  88  Vict. 

4  Hume  ii.  811.— Alison  u.  386,  c.  14  §  5. 

887.— Donald  Kennedy,  H.C.,  Dec  6  Hume  ii  816.— Alison  ii.  890, 

8d  1888 ;  2  Swm.  218  and  Bell's  891. 

Notes  288.— Dayid  R.  Williamson,  7  Act  6  Geo.  IV.  o.  22,  §  18. 

H.C.,  June  18th  1858 ;  1  Inr.  244  8  Daniel    or    Donald     Stewart, 

note.  March  18th  1829 ;  Bell's  Notes  287. 

6  Frederick  Itansen,  H.C.,  Feb.  9  Act  81  and  82  Vict  c  89. 
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cutor  to  move  a  desertion  of  the  diet  (1),  and  the  right 
of  the  accused  to  state  objections  to  variations  between 
the  record  and  the  service  copy  of  the  libel,  or  that  a 
full  copy  has  not  been  served  (2),  or  to  complain  that 
he  has  been  misled  by  the  designation  of  a  witness  (3), 
or  that  a  production  has  not  been  lodged  in  the  Clerk's 
hands  in  due  time  (4),  or  to  the  whole  libel  including 
the  charge  of  previous  conviction  being  proved  against 
him  (5),  ceases  absolutely. 

When  the  jury  have  been  sworn,  no  private  com- 
jj^'^Sjjj^munication  may  take  place  between  them  and  any 
person,  nor  may  they  leave  Court  except  under  charge 
of  an  officer  until  they  have  delivered  their  verdict  or 
been  discharged  by  the  Court  (6).  But  if  at  an  early 
stage  of  the  case,  a  juryman  is  taken  ill,  it  is  compe- 
tent, with  the  consent  of  the  accused,  to  substitute 
another  juryman  in  his  place,  and  reswear  the  whole 
jury,  the  witnesses  deponing  again  to  what  had  been 
taken  down  as  their  evidence  (7).  Any  corrupt  com- 
munication with  the  jury  by  the  prosecutor,  or  any 
other  person,  to  the  prejudice  of  the  accused,  will 
entitle  him  to  absolvitor  (8).  But  the  bare  fact  that 
a  juryman  has  been  absent  for  a  few  minutes,  or  has 
even  had  conversation  with  others  before  final  en- 
closure, will  not  annul  the  proceedings,  and  the  Court 
will  investigate  the  matter  so  as  to  decide  whether  the 
irregularity  have  been  of  such  high  degree,  as  to  com- 
pel them  to  do  so  (9). 


Cormpt  com- 
mnnlcAtion 
with  jury. 


Irrepilaritjr 
otDtconrnpt. 


1  Hume  ii.  S05.— WilL  Patterson 
and  David  Auchinoloee,  Jan.  28th 
1828 ;  Syme,  312. 

2  Hume  ii.  249,  250.— WilL 
Wright,  H.C.,  Nov.  28d  1886 ;  1 
Swin.  6  and  Bell's  Notes  225. 

8  Act  9  Geo.  IV.  0  29,  §11. 

4  Ann  Kerr  and  others,  H.C., 
March  2d  or  Sd  1857 ;  2  Irv.  608 
and  29  S.  J.  274.— Alex.  Watt,  H.G., 
March 2l8t  1859 ;  8Irv.889. 


6  Will.  Cox,  Dundee,  April  23d 
1872 ;  2  Couper  229  and  44  S.  J. 
^880  and  9  S.  L.  R.  451. 

6  Hume  iL  417> — ^Alison  ii.  631, 
632. 

7  Denis  Lundie,  H.C.,  June22d 
1868 ;  1  Couper,  86. 

8  Hume  ii.  404,  referring  to  Act 
1587.  o.  91. 

9  Hume  ii.  417,  418,  and  cases  of 
M*Naughton:  Bishop:  Naime:  Mac- 
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The  first  proceedinff  after  the  lury  have  been  sworn  special 
i&  to  read  to  them  any  special  defence  lodged. 


DBVZNO& 


The  prosecutor  then  proceeds  to  lead  his  proof.     AGw««^R'n'«» 
short  statement  of  the  rules  applicable  to  proof  is  all 
that  can  be  given  here — 

First,  as  regards  parole  proof,  many  disabilities  of^iwwiwesof 
witnesses  are  now  abolished.     Thus  infamy,  near  rela-  abolished, 
tionslip,  agency,  defective  citation,  non-citation,  ultron- 
eousness,   &c.,    are  ne   longer  pleadable   to   exclude 
witneses  (1). 

Children,  however  young,  may  be  examined  if  they 
have  SLfficient  intelligence  to  understand  the  obligation 
to  speak  the  truth  (2),  and  of  this  it  is  the  duty  of  the  chudran. 
judge  Ui  satisfy  himself  by  examination,  and  also,  if  he 
see  fit,  by  the  evidence  of  others  (3).     In  some  cases 
it  has  baen  held  enough,  and  in  others  not  enough, 
that  the  child  knew  he  should  tell  the  truth.     Judges 
form  their  opinion  on  the  manner  as  well  as  on  the  what  know- 
words  of  the  child  (4).     There  is  no  fixed  limit  as  toreqaiaite. 
age.     A  child  of  three  years  old  was  in  one  case  re- 
jected ;  but  the  case  was  special  (5)  ;  and  in  a  later 
case  a  child  of  three-and-half  years  old  was  examined,  no  iimit  as 

to  age. 


ivor  and  Mactlliim :  and  Lyle  there. 
—Alison  li  632,  688.— Rob.  Mao- 
donald,  Inverness,  Sept  26th  1821 ; 
Shaw,  43. 

1  Act  9  G«o.  rv.  o.  29  §  10.— 11 
Geo.  IV.  and  1  Will.  IV.  c.  87  §  9.— 
8  and  4  Vict.  c.  59—15  Vict  o.  27. 

8  Dickson  ii  §  1672.— Hume  ii. 
841.— Alison  ii.  488.^JpIm  H.  Pirie 
and  others,  Aberdeen,  April  19th, 
1830 ;  Bell's  Notes  246.— Matthew 
BaiUie,  July  16th  1830 ;  BeU's  Notes 
246.— John  Buchan,  Nov.  25th 
1883;  Bell's  Notes  246.^Joseph 
Henpson,  Jan.  9th  1889;  Bell's 
Notes  247. 

8  Dickson  it  §  1676. 

4  The  following  cases  illustrate 
the  point :  John  M'Carter,  Nov. 
14th  1881 ;  BeU's  Notes  247.— Wal- 


ter M^Beth,  H.C.,  March  4th  1867; 
5  Iry.  858.  In  these  cases  the  evi- 
dence was  rejected.  In  the  follow- 
ing it  was  admitted.  Alex.  Sin- 
clair, Inverness,  April  8th  1822; 
Bhaw  75. — John  Howieson,  Dec 
31st  1831 ;  Bell's  Notes  247.^John 
M'Carter,  Maich  12th  1832 ;  Bell's 
Notes  247f  second  notice  on  that 
page. — Ann  Collins  or  Maodonald, 
July  18th  1834 ;  BeU's  Notes  247. 
— Thos.  GaUoway  and  Pet.  Gallo- 
way, June  27th  1836 ;  1  Swin.  232 
and  BeU's  Notes  247. 

6  John  Thompson  alias  Peter 
Walker,  Glasgow,  Deo.  22d,  23d, 
and  24th  1857  ;  2  Irv.  747.— See  as 
to  the  competency  of  examining 
very  young  chUdren,  Mary  Sheriff, 
July  18th  1887 ;  BeU's  Notes  247. 


472 


TRIAL 


Gbhsral  bulbs 
as  to  pkoov. 

Age  at  trial  in 
conaidered. 


Spoue  not 
competent 
except  where 
injured  party. 


Injured  spoiue 
cannot  decline. 

Injury  need  not 
be  bodily. 


First  Bponie  In 
bii^amy  case. 


after  proof  of  what  it  had  said  at  the  time  of  the 
offence  (1).  The  age  at  the  time  of  the  trial  is  to  b6 
considered,  rather  than  its  age  at  the  date  of  the  crime, 
unless  it  was  then  very  young  and  a  long  interval  las 
elapsed  (2). 

Spouses  cannot  give  evidence  for  or  against  each 
other,  except  where  the  spouse  is  the  injured  party  (3). 
Where  the  offence  was  committed  against  a  wife  and 
child,  it  was  held  that  the  wife  could  be  examined  as  to 
the  injury  to  herself,  but  not  as  to  that  to  the  child  (4). 
But  a  witness  cannot  be  excluded  on  this  plea,  unless 
there  be  proof  of  a  true  marriage  (5).  An  injured  spouse 
cannot  decline  to  give  evidence  (6).  The  injury  need  not 
be  bodily.  Where  a  husband  was  charged  witl  falsely 
accusing  his  wife  of  a  crime,  she  was  held  admisable  (7). 
It  has  not  been  decided  whether  a  spouse  iirured  by 
forgery,  committed  by  the  other,  is  a  competent 
witness  (8).  But  in  bigamy  cases  the  injured  spouse 
of  the  first  marriage  is  inadmissible  (9).     Wliere  in  a 


1  Janet  Millar,  Ayr,  April  6th 
1870 ;  1  Couper  430. 

2  Dickson  ii.  §  1675.— Hume  ii. 
842.— Alison  u.  485. 

8  Dickson  ii.  §§  1716,  1717.— 
Hume  ii.  349,  and  case  of  Goldie  in 
note  2 — ^IL  400,  case  of  Smith  and 
Stephenson  in  note  2. — ^Alison  iL 
461.  -^-11.  620.  In  one  case  where 
the  husband  killed  the  seducer  of 
his  wife  detected  in  the  act  of 
adultery,  he  was  allowed  to  examine 
her  to  prove  that  he  had  caught 
them  in  the  act.  Hume  ii.  400, 
401,  case  of  Christie  there. 

4  Geoige  Loughton,  March  14th 
1831;  BeU*s  Notes  252.  There 
might  be  cases  in  which  such  a  dis- 
tinction would  be  almost  impossible, 
e.^.,  Hugh  Mitchell,  H.C.,  Nov.  7th 
1858 ;  2  Irv.  488  where  the  accused 
was  chaiiged  with  assaulting  his 
wife,  and  bj  his  violence  causing 
her  to  squeese  to  death  the  child  in 
her  arms. 


6  Henry  Beid,  Ayr,  April  11th 
1873 ;  2  Couper  415  aad  45  S.  J. 
504.  In  this  case  tbe  prisoner*s 
statement  in  his  decUration,  that 
a  woman  was  not  his  wife,  was 
held  good  evidence  agahst  his  objec- 
tion to  her  examination  on  the 
ground  that  she  was  hfe  wife. 

6  Dickson  ii.  §  172S.— Alison  ii. 
462,  states  only  that  "  Uie  suffering 
''party  may  be  allowed  to  give  evi- 
"dence." — Will.  Comnelin,  Dum- 
fries, Sept.  17th  1836  ;  1  Swin.  291 
and  Bell's  Notes  252. 

7  Elliot  Millar,  Jedbuigh,  Sept. 
17th  1847 ;  Ark.  355. 

8  Alex.  Fegan  and  Elizabeth 
Maokensie  or  Hyde,  Glasgow,  Sept. 
15th  1849;  J.  Shaw  261. 

9  Dickson  ii.  §  1717.— Hume  ii. 
849,  case  of  Rodger  in  note  3. — AJi- 
son  i.  540,541. — ii.  462. — John  A-m- 
strong,  H.C.,  July  15th  1844;  2 
Broun  251. 


f 


F^^HP 


TRIAL.  473 


case  of  bigamy  the  Crown  waa  about  to  prove  theGK»»»^i'«'«J» 

statements  of  a  person  alleged  to  be  dead,  and  pro- 

posed  to  prove  the  death  by  the  accused's  first  hus- 
band, on  the  ground  that  this  was  merely  an  incidental  cm  spouse 

9*  «  •   •       depone  to 

point,  the  evidence  was  refused,  but  with  no  decision  incidental 
as    to    its    competency    (1).      But    the    grounds    on 
which  the    rule  of  law    is   based,    would  seem  suf- 
ficient to  exclude  the  spouse  even  on  such  a  point, 
in  a  case  where  he  had  so  great  an  interest     It  is  no 
objection  to  a  witness  that  he  (or  she)  is  the  spouse  of  ^.^«  ^'^ 
the  injured  party  (2).     The  children  or  parents  of  the  chudnm  of 
accused  cannot  decline  to  depone  (3),  and  his  pupil 
children  are  competent  witnesses  (4). 

A  person  wholly  insane  or  idiotic  at  the  date  of  the  insanity, 
offence  or  at  the  time  of  the  trial  is  inadmissible.     It 
is  not  sufficient  that  he  has  been  insane,  unless  it  was 
very  recently  before  the  offence,  or  between  the  offence 
and  the  trial  (5).     It  will  not  absolutely  exclude  aDeinsionsnot 

\  ^      *  .  sniBclent. 

witness  that  he  has  delusions,  however  senous;  unless 

these  relate  to  the  subject  matter  of  the  trial.     In  other 

cases,  the  defect  must  be  such  that  the  witness  is  'Mm 

compos   mentis — one  who    cannot    understand    the 

nature  of  an  oath,  or  whose  memory  cannot  be  relied 

on  at  alL     All  other  defects  only  affect  credibility  (6).  They  only  affect 

Accordingly  it  is  not  sufficient  to  exclude  a  witness 

that  he  is  a  patient  in  a  lunatic  asylum  (7).     But  incapacity  to 

*     .        ,  J  \    /  understand  oath, 

persons  so  weak  in  intellect  that  they  cannot  take  an  or  idea  of  a 

'^  •^  future  state. 

1  Aim  Ban*  or  Paterson,  Glasgow,  6  Dickson  ii  §  1682. — Home  ii. 
Dec.  28th  1860  ;  8  Inr.  649.  840.— Alison  iL   485,    486.-Tho8. 

2  flume  ii.  848,  cases  of  Redpath:  Meldrum,  H.C.,  Dec  11th  1826; 
and  Brown  and  Wilson  in  note  2.  Syme  80. — J  as.  Sheriff  and  John 

8  Dickson  §  1720.— Act  8  and  4  Mitchell,    Aberdeen,    April    27th 

Vict.  o.  59  §  1.  1866 ;  5  Inr.  226  and  88  S.  J.  876. 

4  Mary  A.  Cairns   and  others,  ^  Dickson  ii.  §  1688:  Hume  U. 

H.C.,  Feb.  15th  1841 ;  2  Swin.  581  940  and  caae  of  Loyc  ind  other 

and  BelTs    Notes   249.-^   idso  there.-Thos.  Meldrum,  H.C.,  Deo. 

Alison   Punton,    H.C.,    Nor.    6th  nth  1826 :  Syme  80. 

1841 ;  Bell's  Notes  250.    Formerly  ,  oy    «  ov 

they  were  not.    Humeii  846,  cases  7  Case  of  Sheriff  and  Mitchel 

of  Cunningham :  BUnkhom :  and  wpra, 
Devan  or  Divine  in  note  8. 
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Defectire 

memory 
from  tige. 


Dumb  witoenes. 


GsKSKAL  KUL18  Qath  (1)  GT  lutve  any  notion  of  a  future  state,  are  in- 

A«  TO  PROOF.  ^/  ^        ,  '        , 

~ admissible  (2).     And  in  one  case  where  the  witness 

had  lost  the  power  of  speech,  and  could  only  indicate 
an  affirmative  or  negatisre  answer  to  the  questions  put 
to  him,  the  alleged  cause  of  the  infirmity  being 
paralysis,  the  evidence  was  rejected,  there  being  no  proof 
that  the  cause  was  paralysis,  or  that  if  it  was,  that  it 
had  not  affected  the  mind  (3).  Mere  defective 
memory  from  age  will  not  exclude  a  witness,  unless 
he  be  non  compos  Tnewtis  (4). 

Deaf  and  dumb  witnesses  are  admissible,  although 
they  have  no  education,  and  can  only  converse  by 
gestures  (5),  provided  they  know  right  from  wrong, 
and  are  aware  of  the  existence  of  a  Qod,  and  of  the 
evil  of  telling  what  is  untrue  (6).  In  one  case,  a  deaf 
and  dumb  witness  was  examined,  though  she  had  no 
idea  of  a  Supreme  Being,  the  witnesses  deponing  that 
she  knew  right  irom  wrong,  but  her  mother  stat- 
ing that  she  could  not  say  whether  the  girl  knew  that 
it  was  wrong  to  tell  a  lie  (7).  This  case  goes,  it  is 
considered,  rather  too  far.  In  a  previous  case,  a  deaf 
witness  who  was  judged  to  be  "  naturally  honest  and 
*'  trustworthy,"  but  unable  to  comprehend  the  obliga- 
tion to  speak  the  truth,  was  rejected  (8). 

A  witness  who  does  not  believe  in  a  Gk)d  who  for- 
bids and  punishes  falsehood,,  is  inadmissible.  The  law 
on   this  point    is    uncertain,   particularly  as    to    the 


What  education 
reqaiaite. 


Atheism* 


1  John  Murray,  Invemesa,  May 
2d  1866;  5  br.  282  and  88  S.  J. 
877. 

2  Duncan  M^GilliTray,  Not.  10th 
1830;  BeU's  Notes  264.— Hugh 
M'Namara,  H.C.,  July  24th  1848  ; 
Ark.  521. 

8  Thos.  0*Neil  and  Daniel  €k>llan, 
Glasgow,  April  29ih  1868 ;  3  Iry. 
08. 

4  Dickson  ii  §  1681. 

6  Margaret  Farquhar  and  others, 
Jan.  8th  1839 ;  Bell's  Notes  245.— 


John  S.  Montgomery,  Aberdeen, 
Sept.  25th  1855  ;  2  Irr.  222.— Geo. 
Howieson,  Glasgow,  Sept.  28th 
1871 ;  2  Couper  153  and  44  S.  J. 
6  and  9  S.  L.  R.,  70. 

6  Dickson  ii.  §  1686.^Alison  ii. 
436,  487. 

7  Edward  Rice,  Glasgow,  April 
21st  1864;  4  Irv.  493  and  86  8.  J. 
556. 

8  Jas.  White,  Stirling,  April  27th 
1842 ;  1  Broun  228  and  Bell's  Notes 
246. 
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necessity  of  belief  of  a  future  state  of  rewards  and  CsraRAL  ruus 

punishments,  but  the  tendency  seems  to  be  to  admit '• — 

the  witness,  unless  he  is  a  total  disbeliever  in  a  God 
or  a  future,  state  (1). 

All  Inferior  Judges  are  competent  witnesses  as  to  Jy^ff«« 
what  took  place  before  them  officially  (2).     The  ques-  • 
tion  whether  it  is  competent  to  call   Judges  of  thog^,^^^ 
Supreme  Courts  has  never  been   decided  (3).     ButS^®^/® 
there  is  no  sound  reason  for  making  a  distinction  in 
their  case  (4). 

A  public  prosecutor  is  not  a  competent  witness  inJJJJ**'^"****- 
the  ordinary  case,  though  he  might  be  so,  if  he  were 
himself  an  eye  witness  of  a  crime  (5).     Although  the 
prosecutor  might  be  a  competent  witness  (6)  it  is  not 
competent  to  refer  the  case  to  his  oath  (7). 

The  accused  cannot  be  examined  on  oath,  nor  a 
reference  made  to  his  oath  (8). 

Where  several  persons  are  brought  to  the  bar  under  2j®aJ|^J^ 
the  same  indictment,  and  they  go  to  trial,  they  cannot 
be  witnesses,  even  though  notice  of  the  intention  to 
call  them  has  been  given  (9)  ;  but  a  motion  may  be 
made  to  separate  the  trials  (10),  which  it  is  in  the  dis- 

1  Dickson  ii  §  1688.— Alison  ii.  6  See  Paul  and  others  v,  Barclay 
487,  438. —Jas.  Henry,  Stirling,  and  Curie,  H.C,  Nov.  24th  1856;  2 
April  25th  1842 ;  1  Broun  221  and      Irv.  587  and  24  S.  J.  27. 

BeU's  Notes  261.  7  Dickson  ii.  §  1553.— Home  n. 

2  Dickson  ii.  §  1837.  — Rob.  403.— Alison  ii.  623.— Cameron  «. 
Walker,  March  19th  1888  ;  Bell's  Paul,  H.O.,  Dec.  6th  1853 ;  1  Irv. 
Notes  99.— Felix  Monaghan,  H.C^  816  and  26  S.  J.  148. 

March  15th  1844  ;  2  Broun  131.  8  Dickson  ii.   §§  1396,  1548.— 

8  Dickson  ii.  §§  1834,  1835,  and  Hume  ii.  886.— Alison  ii  586,  587. 

civil    cases   there. — ^Burnett    563,  --Dxmcan   v.   Ramsay,  Aberdeen, 

case  of    Durham   there.  —  Muo-  April   15th    1853 ;   1    Irv.   208.— 

karsie  v.  Wilson,  H.C,  Feb.  24th  Stevenson  v.  Scott,  Jedburgh,  Sept. 

1834  ;  Bell's  Notes  99.  8th   1854;   1  Irv.   603.— Blair   v. 

4  Dickson  ii  §  1836.  MitcheU,  H.C.,  July  9th  1863  ;  4 

6   Ferguson  v,   Webster,    H.C.,  Irv.  545  and  36  S.  J.  714. 

Oct.  25th  1869  ;  1  Couper  370  and  9  Edward   Hagan   and   Patrick 

42   S.   J.  32  and  7  S.  L.  B.  14.  Hagan,  Glasgow,  Deo.  28th  1853; 

In  the  latter  case  it  would  probably  1  Irv.  342. 

be  necessary  that   some  one  else  10  Margaret  M'Fadyen  or  M*Cabe 

should  be  appointed  to  conduct  the  and  others,  H.C.,  Feb.  16th  1857 ; 

prosecution.  2  Irv.  599  and  29  S.  J.  209. 
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Gbvsbal  RULn 

AS  TO  ntOOF. 

TrUls  sepwated, 
accused  wifneas 
for  another. 

Alao  aocuBed 
who  pleads 
guilty. 


If  plea  tendered 
hef  ore  going  to 
trial. 


Outlaw. 


Allen  enemy. 


Bribed  witnesa. 


Promise  of 
reward. 


cretion  of  the  Court  to  grant  or  refuse  (1).  Where 
the  trials  have  been  separated,  the  accused  who  is 
under  trial  may  examine  the  other  accused  (2). 
Where  one  accused  pleads  guilty,  and  the  plea  is 
accepted,  he  is  a  competent  witness  for  the  other 
accused,  the  proper  course  being  to  delay  sentence, 
and  remove  him  to  the  witness-room  till  called  for 
examination  (3).  But  if  no  motion  be  made  to 
separate  the  trials,  and  no  plea  be  tendered,  one 
accused,  the  charge  against  whom  is  abandoned 
during  the  trial,  cannot  be  examined  in  exculpation  of 
another  (4). 

An  unreponed  outlaw  cannot  give  evidence  (5). 
The  Court  will  not  repone  an  outlaw  during  the  trial, 
on  the  motion  of  the  prosecutor  (6). 

A  subject  of  a  nation  with  which  Great  Britain  is 
at  the  time  at  war  is  a  competent  witness  (7). 

A  witness  bribed,  or  upon  whom  a  serious  attempt 
at  bribery  has  been  made,  by  either  the  prosecutor  or 
the  accused,  or  any  one  acting  on  their  authority,  will 
not  be  allowed  to  give  evidence  on  their  behalf  (8). 
The  same  applies  to  promises  of  reward,  or  of  exemp- 
tion from  prosecution,  except  in  the  case  of  a  aocma 
crvminis  called  by  the  Crown  (9).     But  it  will  not 


1  Dickson  iL  §  1699.— Dickson's 
opinion  that  the  statement  of  the 
counsel,  that  the  eyidence  is  im- 
portant for  his  case,  should  be 
fluffioioDt  to  induce  the  Court  to 
separate  the  trials,  has  not  been  fol- 
lowed in  practice. — Jane  Macpher- 
son  or  Dempster  and  others,  H.C., 
Jan.  18th  1862 ;  4  1t7.  148. 

2  Bell  and  Shaw  v.  Houston 
H.C.,  Jan.  22d  1842 ;  1  Broun  49. 

8  (}ea  Brown  and  Michael  Mao- 
leish,  Glasgow,  Deo.  28d  1856 ;  2 
Irv.  577. — Agnes  Wilson  and  others 
Glasgow,  Sept  12th  1860 ;  3  Irv. 
«28. 

4  Margaret  MTadyen  or  M'Cabe 


and  others,  H.C.,  Feb.  16th  1857 ; 
2  Irv.  599  and  29  S.  J.  209.— This 
may  be  done,  however,  if  the  Cdurt 
see  fit.  —  Thos.  Henderson  and 
others,  H.C.,  Aug.  29th  1850 ;  J. 
Shaw  894 ;  see  422»  423  of  the  re- 
port. 

5  Dickson  ii.  §  1698.— Hume  ii 
270.— Alison  ii.  850. 

6  Duncan    Hunter,    Inverness, 
Sept.  24th,  1888  ;  2  Swin.  181. 

7  Patrick    Maoguire,    Glasgow, 
April  29th  1857  ;  2  Irv.  620. 

8  Dickson  ii.,  §  1785.— Hume  ii. 
877.~Alison  ii.  497. 

9  Hume  ii.  877. 
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exclude  the  witness  that  a  third  party  has  bribed  him,  omRALBULu 
or  promised  him  reward  unauthorisedly.     This  holds 
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true  of  promises  of  pardon,  even  though  made  by  aS^^SJ^wui 

person  in   a   position  of  some  authority,  such  as  a"***®*^"***- 

magistrate  or  governor  of  a  prison  (1).     Payment  of 

a  reasonable  sum  beyond  travelling  expenses,  will  not  Nor  reasonable 

exclude  the  witness,  specially  if  foreigners  (2).     But  an  expeiues. 

extravagant  sum,  under  colour  of  expenses,  may  be 

held  a  bribe  (3).   A  promise  by  the  prosecutor  of  pro-  PromiM  of 

^    '  *  *>  *■  *■         means  of  escape 

tection,  or  the  means  of  escape  from  the  vengeance  Jromijcciiaed's 
of  the  accused's  friends,  will  not  exclude  a  vdtness  (4). 

The  right  to  reward  on  conviction,  does  not  exclude  Right  to  nwani 
the  person   having  the  right,  though  it  may  affect*"""^"" 
his  credibility  (5).     And  the  same  applies  to  a  person  witness  having 
who  has  at  the  time  a  civil  action  against  the  accused,  accused. 
Where  a  party  injured  had  received  money  from  a 
Society,  to  be  refunded  if  the  trial  proved  him  to  be 
in    the    wrong,    the    plea    that   his    interest    should 
exclude   him  was  repelled.   (6).      "  Interest "  is  not  intenst. 
now  a   ground  for  excluding   a    witness  (7.)       It  is 
no   objection    to   a   witness   that  he   has  bargained 
with  the  Crown  for  exemption  from  prosecution,  or  Agreement  with 

-II..  y.  .  Jin  1-1      Crown  tat  ex- 

that  he  IS  in  prison  for  crime,  and  therefore  under  the  emption. 
power  of  the  prosecutor  (8).     The  tendency  of  prac- 
tice is  not  to  exclude  evidence  on  the   ground    of 


1  Dickson  ii.,  §  1786.— Hume  ii 
877.— Alison  ii.  4»7,  49a— WiU. 
Mackinlay  and  Alex.  S.  Gordon, 
Nov.  25th  1829;  Shaw  224  and 
Bell's  Notes  266. 

2  Dickson  ii.  §  1787.— Alex. 
Humphreys  or  Alexander,  H.C., 
April  29th  1889 ;  2  Swin.  8f>6  and 
Bell's  Notes  265. 

8  Dickson  iL  §  1737,  and  note  p. 

4  Dickson  ii.  §§  1789,  1740.— 
Alison  iL  501,  502.— Daniel  Grant 
and  others,  Glasgow,  Oct  6th  1820 ; 
Shaw  50.— Thos.  Hunter  and  others, 
H.C.,  Jan.  8d  1888;  Swinton's 
Special   Report  and  Bell's  Notes 


267,  oyemiling  Hume  ii.  877,  case 
of  Mackinlay  in  note  2. 

6  Dickson  ii.  §  1748. — Alison  iL 
498,  494.— Thos.  Himter  and  others, 
H.C.,  Jan.  8d  1888 ;  2  Swin.  1  and 
Bell's  Notes  259. 

6  Peter  Leys,  H.C.,  March  12th 
1889 ;  2  Swin.  887  and  Bell's  Notes 
259.— WilL  Brown,  Jedbui^h,  Sept. 
2l8t  18^ ;  1  Swin.  298  and  BeU's 
Notes  259. 

7  Act  15  Vict.  0.  27. 

8  Bobt.  Emond,  Feb.  8th  1880 ; 
Bell's  Notes,  247.— Rob.  Dickson, 
Not.  nth  1887 ;  Bell's  Notes  248. 
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Hallce. 


Tutored  witnen. 


ctoriajut^*™  bribery  or  promise  of  reward,  except  in  very  flagrant 
cases  (1). 

Attempts  to  exclude  witnesses  on  the  ground  of 
malice  are  now  rare.  Such  an  objection  is  almost 
invariably  repelled  where  there  was  no  overt  act 
accompanying  malicious  words  (2).  Very  strong  evi- 
dence would  be  required  now  to  exclude  a  witness  on 
this  ground  (3). 

A  witness  who  has  been  instructed  how  to  depone 
by  or  for  a  party,  will  be  excluded.  An  unsuccessful 
attempt  to  instruct  has  the  same  effect  But  strong 
evidence  would  be  required :  any  tampering  by  un- 
authorised persons,  or  arrangements  among  witnesses 
themselves  will  only  affect  their  credibility  (4).  Nor 
can  a  witness  disqualify  himself  by  interference  with 

Precognition  in  Other  witnosscs  (5).     It  wiU  exclude  witnesses  if  they 

one  another's  , 

have  been  precognosced  in  one  another's  presence, 
from  a  corrupt  motive  (6).  But  in  any  other  case 
such  a  fact  will  only  affect  credibility  (7).     It  will 


Unmathorlaed 
tampering. 


presence. 


1  Dimoan  Kennedy  and  others, 
Inyerary,  April  15th  1822 ;  Shaw 
81. — David  Little,  Glasgow,  Jan. 
1881;  Bell'8  Notes  268.— Edward 
Smith  cUias  John  Anderson  alias 
John  Henderson,  Perth,  April  18th 
1832 ;  5  Deas  and  Anderson  261. 

2  Dickson  ii.  §  1761  to  §  1774 
poMifn. — Hume  u.  367  to  363  ^Mzmm. 
— Alison  iL  480  to  486  pattim. 

3  Illustrations  of  objections  of 
this  sort  will  be  found  in  David 
Boss,  Inverness,  April  26th  1821 ; 
Shaw  40  (a  questionable  decision). 
— Duncan  Kennedy  and  others,  In- 
Terary,  April  16th  1822 ;  Shaw  81 
—John  Crabb,  Perth,  April  13th 
1827;  Shaw  208— Jas.  Glen,  H.C., 
Nov.  10th  1827  ;  Syme  264-Aler. 
M'Killop,  Inverness,  Sept.  1831 ; 
Bell's  Notes  268  (also  a  questionable 
decision). — Geo.  Innes,  Aberdeen, 
April  1833;  Bell's  Notes  268.— 
Colin  Specks,  Perth,  Sept.  1836 ; 


Bell's  Notes  268.— WiU.  Clark  and 
Bob.  Greig,  April  14th  1842;  1 
Broun  260  and  BelVs  Notes  268. 

4  Dickson  ii.  §§  1744,  1747.— 
Hume  ii.  377.— Alison  ii.  602  to  605 
pasnm. — Thos.  Hunter  and  others, 
H  C,  Jan.  3d  1838  ;  2  Swin.  1  and 
Bell's  Notes  267.— Will.  Clark  and 
Bob.  Greig,  Aberdeen,  April  14th 
1842  ;  1  Broun  260. 

6  Geo.  Gilchrist'and  others,  Glas- 
gow, July  13th  1881 ;  Bell's  Notes 
263. 

6  Dickson  a  §§  1761,  1762.— 
Hume  ii.  379,  and  case  o^  Lindsay 
there. 

7  Dickson  ii.  §  1763.— Hume  ii. 
379, 380,  and  cases  of  Macleod :  and 
Harkness  in  note  1. — Alison  iL  141, 
142.— ii.  488,  489.— Bob.  Grandeson 
and  others,  Perth,  Sept.  9th  1830 ; 
5  Deas  and  Anderson  162. — Hannah 
Mitchell,  H.C.,  Jan.  4th  1860 ;  J. 
Shaw  293. 
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not  necessarily  exclude  such  witnesses  as  procurators-  gw««^ »toi8 

fiscal  or  police-officers,  that  they  have  made  inquiries 

and  heard  witnesses  precognosced  (1),  but  it  may  in 
special  circumstances  (2).  Scientific  witnesses  who 
axe  to  speak  to  opinions  are  not  necessarily  excluded 
because  they  have  been  informed  of  facts  to  be  proved, 
or  have  seen  witnesses  or  their  precognitions.  But 
they  should  not  see  the  precognitions  of  other  skilled 
witnesses  on  the  matters  of  opinion  in  question  (3). 
And  the  privilege  must  be  exercised  in  a  reasonable 
manner  (4). 

That  a  witness  has  been  precognosced  after  citation,  SjJPgJJ^oa. 
is  now  no  ground  of  exclusion  (5). 

It  is  not  now  imperative  to  reject  a  witness  because 
he  has  been  in  court  without  permission  during  the 
examination  of  other  witnesses  (6).  It  cannot  be  ob-^JJJJ*®**" 
jected  to  the  examination  of  the  agent  that  he  has 
been  in  Court  (7).  Where  there  is  a  second  trial 
in  reference  to  the  same  fiEtcts,  it  is  no  objection  to  a 
witness  at  the  second  trial,  that  he  heard  evidence  of 
other  witnesses  at  the  first  (8).  Doctors  may  be^^JJJJ^JJJJ;^!^ 
allowed,  of  consent  (9),  to  remain  in  Court,  but  they 
should   leave   before  any  one  is   asked   to  speak  to 


1  Dickflon  ii  §  1764.— Hume  ii. 
880. — Geo.  Begrie  and  others,  Jan. 
8th  1820 ;  Shaw  8.-^ohn  Smith, 
Inverary,  April  1887  ;  BeU'e  Notes 
270.— John  Barr,  Ayr,  May  1st, 
1850 ;  J.  Shaw  362. 

2  John  G.  Robertson,  H.C,  Feb. 
19th  1849;  J.  Shaw  186.— Helen 
Daly  and  Helen  Kirk  or  James, 
Dumfries,  April  27th  1850;  J. 
Shaw  354. 

3  Dickson  §  1766.— W.  Richard- 
son, Dumfries,  Sept  8th  1824; 
Shaw  126. 

4  Dickson  §  1766.— Hugh  Mac- 
lure  and  others,  H.G.,  March  16th 
1848 ;  Arkley  448. 

6  Act  16  Vict.  0.  27  §  1.— For- 


merly  the  rule  was  different,  see 
Hume  ii.  82. 

6  Dickson  ii.  §  1759.— Act  8  and 
4  Vict,  c  69  §  3.— The  law  formerly 
was  different.— Hume  iL  879,  380. 
—Alison  ii.  642,  643. 

7  Dickson  §  1760.— Hume  ii.  380, 
881,  case  of  Fullarton  there.— See 
also  John  S.  Montgomery,  H.G., 
Bept  2^th  1855  ;  2  Irv.  222. 

8  Dickson  ii.  §  1758.— Hume  it 
879,  case  of  Heughan  in  note  1. — 
iL  380,  case  of  Blackwood  in  note  1. 
—Alison  ii.  489,  490,  and  case  of 
Sharpe  there. 

9  Alex.  Dingwall,  Aberdeen, 
Sept.  19th  and  20th  1867 ;  6  Irv. 
466  and  4  S.  L.  R.  249. 
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Agency. 


gbhkbalrulm  medical  opinions  (1).     A  medical  witness  who  has 
-  been  in  Court  cannot  he  examiDed  on  the  facts  of  the 
case,  but  only  on  matters  of  opinion  (2). 

Although  now  an  agent  is  a  competent  witness, 
parties'  law  advisers  cannot  be  compelled  to  disclose 
what  they  have  learned  in  preparing  the  case  (3). 
This  privilege  applies  only  to  legal  advisers  •and  their 
clerks.  (4).  A  friend  employed  as  an  agent,  though 
not  a  lawyer,  would  probably  be  held  within  the  pri- 
vilege (5).  An  agent  is  compellable,  as  to  all  matters 
learned  while  not  acting  as  agent  in  relation  to  the 
crime  under  investigation,  or  prior  to  its  commission  (6). 
tf>?°nt'«-^^'^' If  an  ageiit  is  asked  as  to  any  matter,  to  prove 
■°*^®*'  which  he  could  not  have  been  examined  by  the  com- 


Affent  com- 
pciUble. 


1  Dickson  ii  §  1»78.— Alison  iL 
644,  545. — Alex.  Mackensle,  H.C., 
March  14th  1827;  Symo  168.— 
ThoB.  Braid  and  Mary  Braid  or 
Morrison,  H.C.,  Jan.  27th  1884 ;  6 
S.  J.  220.— Chas.  Donaldson,  March 
14th  1836 ;  Bell's  Notes,  269.— Alex. 
Murray,  H.a,  Nov.  15th  1868 ;  8 
Irv.  262  and  81  S.  J.  31. 

2  Jas.  Newlands,  Inyemess, 
April  1833;  BeU's  Notes  269.— 
Elizabeth  Jeffrey,  Glasgow,  April 
80th  1838;  2  Swin.  118.— Some- 
times a  doctor  is  allowed  to  remain 
although  he  is  to  be  examined  as 
to  facts,  and  withdrawn  when  other 
witnesses  are  to  be  examined  as 
to  facts  to  which  he  is  to  speak. 
This  was  done  in  the  case  of  Edward 
W.  Pritchard,  H.C.,  July  3d  to  7th 
1865 ;  6  Xnr.  88.— At  one  time  an 
opinion  was  expressed  against  the 
practice. — Christian  Gilmour,  H.C., 
Jan.  12th  1844 ;  2  Broun  28— See 
also  David  Gibson,  H.C.,  May  18th 
1848 ;  Ark.  489.— But  it  is  now  quite 
common  to  admit  them  on  a  special 
motion. — Madeleine  H.  Smith,  H.C., 
June  80th  1857 ;  2  Irv.  641  and  29 
S.  J.  564.— Alex.  Murray,  B.C., 
Nov.  15th  1858  ;  8  Irv.  262  and  31 
S.  J.  81.— Alex.  Mihie,  H.C.,  Feb. 


9th,  10th,  11th  1863  ;  4  Irv.  301  and 
85  S.  J.  470.— Case  of  Pritchaid 
supra, 

8  Act  15Vict.  c.  27,  §  1,  as  amend- 
ed by  16  Vict.  c.  20  §  2.— Dickson 
ii-  §§  1780, 1861, 1862, 1866. 

4  Dickson  it  §  1863.— Alex. 
Humphreys  or  Alexander,  H.C., 
April  8d  and  29th  1839  ;  Swinton's 
Special  Report,  and  Bell's  Notes 
253. 

5  Dickson  ii.  §  1863. —Janet 
Hope  or  V7alker,  H.C.,  July  29tli 
1845  ;  2  Broun  465.— No  absolute 
rule  can  be  laid  down. 

6  Dickson  ii.  §  1865.— Hume  ii. 
850  — Alison  iL  468,  469.— Alison 
goes  too  far  when  he  says  that  con- 
fidentiality applies  *'  to  the  matter 
*'  which  has  given  rise  to  the  trial, 
"  though  previous  to  the  crime." 
There  is  no  doubt  that  a  communi- 
cation to  an  agent  with  a  view  to 
the  commission  of  a  crime,  is  not 
privileged. — Dickson  ii.  §  1875. — 
Hector  Maclean,  Inverness,  Sept. 
24th  1838  ;  2  Swin.  183  and  Bell's 
Notes  253. — Alex.  Humphreys  or 
Alexander,  April  3d  and  29th  1839  ; 
Swinton's  Special  Report,  and  Bell's 
Notes  258. 
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mon  law  of  Scotland  prior  to  the  recent  statutes,  his  gbh^bal  rulm 

client  cannot  plead  confidentiality  against  any  cross '- — 

question  pertinent  to  the  issue  (1). 

A  witness  disqualified  as  to  one  accused,  is  equally 
so  as  to  the  rest  (2).  The  spouse  of  one  prisoner  of  Efl^^fdii- 
several  cannot  be  examined  for  or  against  the  others,  ^»«"*<»**o°- 
unless  the  trials  be  separated  (3).  The  question 
whether  the  spouse  of  an  accused  person  who  is  out- 
lawed can  be  called  against  another  accused  under  the 
same  libel,  is  left  in  doubt  by  the  decisions  (4}). 

Witnesses  are  sworn  by  a  Judge  (5).     Those  who  swearing  wit- 
have  conscientious  scruples  against  oaths  make  a  solemn 
affirmation  (6).     A  witness  refusing  to   be  sworn  or  witaeMrefuaing. 
make  an  affirmation,  may  be  imprisoned  for  contempt 
(7).     This  holds  though  the  party  against  whom  he  is  coneent  cannot 
called  consents  to  his  evidence  being  received  without  SlST**  ''^^ 
the  usual  solenmities  (8). 


1  Act  16  Vict,  c  27.-|-See  Will. 
Davidson,  Aberdeen,  April  18th 
1855 ;  2  Irv.  151.  Before  the  Act 
an  a^nt  could  not  give  evidence 
on  the  facts. — See  Harris  Rosen- 
berg^ and  AlithJa  Bamett  or  Rosen- 
berg, Aberdeen,  April  16th  1842  ; 
1  Broun  266  and  Bell's  Notes  285. 

2  Dickson  ii.  §  1786.— Alison  ii. 
533. — Thos.  Hunter  and  others, 
H.a,  Jaa  3d  1838 ;  2  Swin.  1  and 
Bell's  Notes  285. 

8  Alison  ii.  588,  534.— Geo.  Wil- 
son and  Rob.  Wilson,  H.C.,  Deo. 
18th  1826  ;  Syme  38.  —  Francis 
M*Manu8  and  others,  H.C.,  March 
4th  1833  ;  Bell's  Notes  251.— WUl. 
Clark  and  Rob.  Greig,  Aberdeen, 
April  14th  1842;  1  Broun  250. 

4  Darid  Todd,  July  6th  1835 ; 
Bellas  Notes  251.— Will  Clark  and 
Rob.  Greig,  Aberdeen,  April  14th 
1842 ;  1  Broun  250.  In  the  first,  a 
High  Court  case,  the  evidence  was  re- 
jected ;  in  the  other,  a  Circuit  case, 
it  was  received.  It  is  not  likely  that 
the  High  Court  decision  was  brought 


under  notice  in  the  Circuit  case, 
as  Bell's  notes  were  not  published 
till  184^  and  his  authority  for 
quoting  the  case  of  Todd  was  Lord 
Mackenzie's  MSS. 

6  Hume  ii.  376.— As  to  the  mode 
of  administering  the  oath,  see  Dick- 
son ii.  §  1970.— Alison  iL  431.— 
Rob.  Horn  and  Jas.  Maclaren,  Jan. 
24th  1831;  Beil's  Notes  265.- 
Catherine  M'Gavin,  H.C.,  May  11th 
1846 ;  Ark.  67. 

6  Act  28  Vict  0.  9. 

7  Dickson  ii.  §  1969.— Alison  ii. 
432|  and  case  of  Elphinstone  there, 
— Christian  Tweedie  or  Laidlaw, 
June  22d  1829;  Shaw  222 — Bonnar 
V.  Simpson  and  others,  H.C.,  Feb. 
]5th  1836 ;  1  Swin.  39  and  Bell's 
Notes  264. — Instructive  observa- 
tions will  be  found  in  Lord  Jus- 
tice General  M'NeiU's  opinion  in 
M*lAughlin  V.  Douglas  and  Kid- 
ston,  H.C.,  Jan.  17th  1863;  4  Irv. 
273  and  35  S.  J.  322. 

8  Hume  ii.  376^  and  case  of  Muir 
in  note  2. 
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not  pot  oa  oath. 


Deaf  and  dumb. 


Children  under  twelve  are  not  sworn,  but  are  ad- 
Toung  chudron  monished  by  the  Judge  to  be  truthful  (1).  Young 
children  above  twelve  may  be  sworn  (2).  Fourteen  is 
the  age  at  which  witnesses  may  be  sworn  without 
inquiry  (3)  ;  but  the  Judge  may,  if  called  on,  test  the 
knowledge  of  a  youthful  witness  who  is  more  than 
fourteen,  before  swearing  him,  and  such  a  witness  may 
be  examined  without  an  oath  (4).  Dumb  witnesses 
may  be  sworn  through  an  interpreter  (5).  But  deaf 
and  dumb  persons  who  do  not  understand  the  nature 
and  obligation  of  an  oath  are  examined  without  being 
sworn  (6). 

Witnesses  must  answer  all  competent  questions,  and 
may  be  sent  to  prison  if  they  refuse  (7).  Any  witness 
who  prevaricates  may  be  imprisoned  (8).  But  that  a 
witness  is  found  to  have  prevaricated  will  not  neces- 
sarily preclude  his  further  examination  in  catusa  (9). 
If  a  witness  appear  to  be  swearing  falsely,  he  may  be 
committed  with  a  view  to  prosecution  (10). 

A  witness  may  be  asked  whether  he  has  committed 


WltnMB  most 
answer. 


Prerarication. 


1  Hume  iL  841.— Alex.  Bishop 
and  Jas.  Brown,  Glai^w,  Sept.  28d 
1829;  Shaw  218.— Rob.  Edmond, 
FeK  8th  1880 ;  Shaw  280. 

2  Diokaon  ii  §  1677.— Hame  ii 
841,  ease  of  Main  and  Aitohieson  in 
note  1.— Alex.  Buohan,  Perth,  April 
26th  1819  ;  Shaw  85. 

8  Dickson  ii.  §  1677.- Home  ii 
841.  -Alison  u.  482,  488. 

4  Diokaon  ii.  §  1677,  note  o.— 
Burnett  892,  oaae  of  Miller  in  note. 

5  Hume  it  840,  oaae  of  Martin 
in  note  b.— Alex.  Gibb  and  others, 
Aberdeen,  Sept.  1885 ;  Bell's  Notes 
245.— In  the  case  of  Rob.  Reid, 
June  29th  1885,  BeU's  Notes  246, 
a  dumb  witness  was  sworn  partly 
by  writing. 

6  John  Wintrup,  Jedburgh,  Sept. 
19th  1826 ;  Shaw  211.— Margaret 
Farquhar  and  Margaret  Hunter  or 
Macgregor,  Jan.  8th  1888;  Bellas 


Notes  245.— John  S.  Montgomery, 
Aberdeen,  Sept.  25th  1855  ;  2  Irv. 
222.— Edward  Rice,  Glasgow,  April 
21st  1864 ;  4  Irr.  498. 

7  Hume  ii  140. -Alison  u.  488. 
— ^ii.  650. — ^Alex.  Kerr,  Ayr,  June 
8d  1822 ;  Shaw  68.— M'Laughlin  t. 
Douglas  and  Eidston,  H.C.,  Jan. 
17th  1868 ;  4  IiT.  278  and  85  S.  J. 
822. 

8  Hume  ii.  140,  and  case  of 
Holmes  in  note  1. — ^ii.  410. — Aliron 
ii  549|  550,  and  cases  of  Alexander: 
Maolaren  and  others :  Martin :  and 
Tod  there. — Rob.  Modhiie  and 
others,  Glasgow,  Oct.  4th  1844 ;  2 
Broun  298. 

9  Daniel  Grant  and  others,  Glas- 
gow, Got.  6th  1820 ;  Shaw  50  and 
case  of  Mochrie  tupra, — See  also 
Will.  Brown  and  others.  Not.  12th 
1882 ;  Beirs  Notes  255. 

10  Alison  ii  549. 
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a  crime,  but  may  decline  to  answer  any  question  tend-®"""^*''^** 
ing  to  criminate  himself  (1),  or  to  speak  to  facts  from  M»y  decline  to 
which  guilt  may  be  inferred  (2).     But  he  must  answer  J5St?f ^e. 
questions  affecting  his  credit,  where  legal  guilt  is  not  *SSiio**^ect- 
involved  (3).     Nor  may  he  refuse  to  say  whether  he  *"«"***'* 
has  been  convicted  of  or  stands  indicted  for  a  crime  (4). 
Where  a  witness  is  under  promise  of  exemption  from  soeimeriminu. 
prosecution,  he  cannot  decline  to  answer  as  to  his  share 
of  the  crime  under  investigation  (5). 

A  witness  may  have  his  signed  precognition  destroyed  Precognition 
before  he  is  examined  (6).     He  may  refresh  memory  Referring  to 
by  referring  to  notes  taken  at  the  time  of,  or  immedi-  °**** "  ****^**' 
ately  after,  an  occurrence  (7),  or  to  such  documents 
(though  not  libelled  on)  as  are  truly  a  person's  notes, 
such  as  business  booka     But  where  they  are  his  own 
documents  they  must  be  written  by  himself,  or  if  writ- 
ten by  a  clerk  or  partner,  he  must  have  satisfied  him- 
self of  their  accuracy  at  the  time  when  the  matter  was 
fresh  in  his  recollection  (8).     And  though  a  witness 
may  not  refresh  his  memory  by  documents  not  his 
own  and  not  produced,  he  may  refresh  his  memory  by 
looking  at  a  document  received  from  the  accused  at 
the  time  of  the  offence,  and  kept  by  him  (9).     A  wit- 
ness may  not  read  his  notes  as  evidence  ;  he  may  only 


1  Dickflon  ii  §  1796,  2016.— AU- 
son  ii  447,  528. 

2  Diokaon  ii  §§  1797,  2019.— 
Benjamin  Pender,  Glasgow,  Jan. 
8th  1886 ;  1  Swin.  25  and  BeU'a 
Notes  265.— Alex.  Millar,  H.C., 
Ifaroh  18th  1887;  1  Swin.  488  and 
Bdl's  Notes  255.— Alex.  Stephens, 
Aberdeen,  April  20th  1889 ;  2  Swin. 
848  and  BeU's  Notes  254. 

8  Dickson  ii.  §  2017,— Benjamin 
Pender,  Glasgow,  Jan.  8th  1886; 
1  Swin.  25  and  BeU's  Notes  258. 
Of  course  witnesses  are  protected  by 
the  Court  from  irreleyant  inquiries. 

4  Dickson  ii  §  1797.— John  John- 
^   ston,  H.a,  March  12th  1845;   2 


Broun  401.— See  several  cases  in 
Bell's  Notes  255^  256.— See  dicta  in- 
dicating  a  contrary  opinion  in  the 
Circuit  case  of  Walter  Blair,  Glas- 
gow, May  4th  1844 ;  2  Broun  167. 

5  Dickson  ii  §  2018.— Alison  ii 
528. 

6  Dickson  ii  §§  1750.— Hume  ii 
881.— Alison  ii  584,  585. 

7  Dickson  ii.  §§  2007,  2008.— 
Alison  ii  540,  541.— FeUx  Mona- 
ghan,  H.C.,  March  15th  1844;  2 
Brown  181. 

8  Dickson  ii  §  2014. 

9  Gtoo.  Wilson,  jun.,  Aberdeen, 
May  Ist  1861 ;  4  Irv.  42. 
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STio  nwoF^"  iise  them  to  refresh  memory  (1).  And  a  witness  may 
not  use  a  document  not  produced,  to  prove  facts  of 
which  he  has  no  independent  recollection  (2).  Whether 
he  may  refer  to  a  copy^  without  the  original  notes 
being  at  hand,  depends  on  circumstances  (3).  The 
procurator  of  the  party  against  whom  he  is  called  is 
entitled  to  inspect  notes  used  by  a  witness  (4). 

Witnesses  ignorant  of  English  may  be  examined 
through  a  sworn  interpreter  (6).  But  if  a  witness 
understand  English,  it  is  not  competent  to  take  his 
evidence  through  an  interpreter  (6).  Deaf  and  dumb 
witnesses  are  examined  by  an  interpreter,  either  by 
alphabet  or  by  gestures. 

The  witness  is  first  examined  by  the  procurator  of 
the  party  for  whom  he  is  called  (7).  He  must  not  be 
led  (8).  But  where  a  general  question  receives  such 
an  answer  as  "  I  don't  recollect,"  it  is  allowable  to  put 
a  sufficiently  leading  question,  to  bring  a  circumstance 

LMdinff  oompe-  to  the  wituess'  recollection  (9).  In  cross,  any  perti- 
nent question,  however  leading,   is    competent   (10). 

Re-exaininatio&.  The  party  calling  the  witness  may  re-examine  him. 

Qaestions  When  the  re-examination  is  closed,  if  either  party  or 
a  juryman  wishes  to  put  other  questions,  this  is  done 

^ajmaybe  through  the  Court  (11).     A  witness  may,  if  necessary, 


WitneM  mart 
not  be  led. 


1  Hume  li.  381,  case  of  Einloch 
in  note  2.' — Alison  ii.  541. 

2  Angus  Macpherson,  H.C.,  July 
22d  1845 ;  2  Broun  450.  In  this 
case  the  doctrine  laid  down  by 
Alison  (ii.  613,  614)  on  this  point 
was  declared  to  be  much  too  broadly 
stated. 

8  Dickson  ii.  §§  2011,  2012,  2013. 
— Alison  ii  510« 

4  Dickson  ii.  §  2015.— Alison  u. 
610. 

5  Dickson  ii.  §  2021.— Alison  ii. 
489. — ^Alez.  Humphreys  or  Alexan- 
der, H.C.,  April  29th  1839 ;  Swin- 
ton's  Special  Report  and  Bell's 
Notes  270. 


6  Alex.  M'Ra  or  M'Rae,  Jan.  7th 
1841 ;  Bell's  Notes  270. 

7  For  a  statement  of  the  general 
rules  as  to  examination,  see  Dick- 
son ii.  g  1977.  As  regards  examina- 
tion in  initicUibuSy  an  expedient  now 
almost  never  resorted  to,  see  Dick- 
son ii.  9  1976. 

8  Dickson  ii  {  1983,  1984  passim. 
—  Alison  ii.  545. 

9  Arthur  Woods  and  Henrietta 
Young  or  Woods,  H.C.,  Feb.  25th 
1839  :  Bell's  Notes  267. 

10  Thos.  Mure  or  Muir,  H.C., 
Not.  22d  1858  ;  3  Irr.  280.— Alison 
ii  547  contra, 

U  Dickson  ii  i  1977. 
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be  recalled  (l),  and  this  is  competent  though  the  wit-  gwmalbtjlm 
ness  was  not  re-inclosed  (2).  

The  burden  of  proof  lies  on  the  party  who  makes  Burden  of  proof, 
an  allegation.  But  this  does  not  hold  where  the  facts 
are  peculiarly  within  the  knowledge  of  the  other  party, 
and  where  leaving  the  burden  on  the  examiner  would 
necessitate  proof  of  a  general  negative.  Thus,  in 
charges  of  concealment  of  pregnancy,  the  negative  fact 
that  the  woman  did  not  reveal,  or  call  for  and  use 
assistance,  is  presumed  (3).  And  many  statutes  throw 
the  burden  of  proof  on  the  accused,  that  things  done 
contrary  to  them  were  not  done  knowingly.  Also, 
where  the  prosecutor  proves  the  offence  charged,  prima  pnwM^ 
fade,  the  burden  is  shifted.  If  he  prove  that  the  burden, 
accused  wounded  and  killed  another,  he  throws  the 
burden  upon  him  of  showing  that  his  act  was  not  mur- 
derous. If  he  prove  that  the  accused  abstracted 
property,  he  throws  upon  him  the  burden  of  showing 
that  he  did  not  do  so  thefbuously  (4).  The  same  holds 
where  the  offence  consists  in  doing  what  it  is  illegal 
to  do  without  a  special  qualification.  The  act  being 
proved,  it  lies  with  the  accused  to  show  that  he  pos- 
sessed the  qualification  (5). 

All  proof  must  be  in  presence  of  the  Court,  accused  Proof  in  presence 

'''  ^  of  Gonxt,  ftocnfled 

and  assize  (6).     It  is  not  competent  to  read  to  the*ndM«i«- 
jury  sworn  depositions  of  witnesses  taken  upon  a  former 
occasion  (7).     They,  if  alive,  must  themselves  appear 
and  depone  (8).     Neither  judge  or  jury  may  act  upon 

1  Act  15  and  16  Vict  o.  27  I  4.  8  Dioksoui.  §  10.— Hume  i.  294— 
—Dickson  ii.  9  1981.— Hume  ii.  381,       Alison  i.  155. 

case  of  HaxnUton  in  note  2. — Alison  4  Dickson  i  §  14. 

ii.  543.  —Ann   Scott   and   others,  5  Dickson  1.  9  10. 

H.C.,  March  2l8t  1842 ;   1  Broun  6  Hune  ii.  404,  405.— Alison  ii. 

131  and  Bell's  Notes  268.     Other  548. 

cases  are  mentioned  on  this  page  of  7  Hume  ii.  406. 

Bell's  Notes.     See  James  Wilson  8  Hume  Ii.  406.     As  to  procedure 

and  others  Glai^w,  Dec  28d  1862 ;  where  a  juryman  is  taken  ill  and 

4  Irr.  255  and  35  S.  J.  159,  as  an  another  ballotted,  see  Donald  Ross, 

instance  of  the  Court  refusing  to  Inverness,    Sept.    29th    1842 ;    1 

aUow  recaU.  Broun  434  and  Bell's  Notes  287 ; 

2  Gtoo.  GUchrist  and  others,  July  and  Denis  Lundie,  H.C.,  June  22d 
18th  1881.— BeU's  Notes  26a  1868  ;  1  Couper  86. 
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AM  to  ruociw. 


Joiy  hMpeetlog 


tlon. 
tHteredtttiif 


ICTWIwBlf 

•xcolpatory 


Rnle  M  to  fom- 
datlon  only 
ftppliad  to  max- 
tart  known  to 
I»tuty. 


Itaf  flmoA  to 
oath. 


Pabolb  pboov. 

QqmUou  mutt 
borelrmnt 


private  knowledge  of  a  £eu^  (1).  It  has  even  been  held 
'  that  a  jury  ought  not  to  inspect  documents  to  satisfy 
themselves  as  to  handwriting  (2). 

Where  it  is  proposed  to  prove  £Etcts  to  discredit  the 
witness  under  examination,  or  &cts  which  the  witness 
is  best  qualified  to  speak  to,  a  foundation  must  be 
laid  by  interrogating  the  witness  on  them  (3),  and 
this  rule  applies  whether  the  £m^  are  to  be  proved  by 
witnesses  or  documents  (4).  The  prosecutor  is  in  a 
position  of  difficulty  as  regards  contradicting  evidence 
for  the  defence,  as  it  has  never  been  held  that  he  can 
lead  a  proof  in  replication.  Accordingly,  in  one  case 
the  prosecutor  was  allowed  to  ask  a  Crown  witness 
whether  a  witness  for  the  defence  had  made  a  certain 
statement  (5). 

The  rule  requiring  a  foundation  to  be  laid  is  only 
applied  to  matters  which  the  parties  ought  to  have 
known  and  spontaneously  propose  to  prove.  If  it 
come  out  "  suddenly  and  unawares "  that  a  previous 
witness  has  expressed  malice  against  the  accused,  it  is 
competent  to  ask  whether  he  was  ever  heard  to  say 
anything  else  indicating  malice  (G). 

The  accused  cannot  be  put  on  oath,  nor  a  reference 
made  to  his  oath.  And  although  the  prosecutor  may 
be  a  competent  witness  it  is  not  competent  to  refer 
the  case  to  his  oath. 

The  questions  put  must  be  relevant  But  the 
Court  will  not  interfere,  and  particularly  will  not  inter- 


1  Morriaon  y.  Monro,  H.C.,  Dec, 
16th  1864 ;  1  Iry.  599  and  27  S.  J.  78. 

9  John  G.  Robertflon,  H.C.,  Feb. 
19th  1849;  J.  Shaw  186.->WilL 
M'Oall,  H.Om  March  18th  1849 ;  J. 
Bhaw  194.— These  oases  seem  not 
to  hate  been  before  the  Court  in 
the  Cirouit  oase  of  Rob.  M.  Bev»- 
rids«»  Ayr.  Got.  6th  1860 ;  8  Irr. 
625,  where  it  was  intimated  that  the 
jury  might  look  at  the  documents 
and  juds«  for  themselves. 

S  Hume  li.  899^  case  of  Stewart 


in  note  4. — Hugh  M'Hardie,  Glas- 
gow, April  80th  1884 ;  BeU's  Notes 
288. — John  G.  Robertson  and  others 
H.C.,  Mar.  24th  1842 ;  1  Broun  152 
and  BeU's  Notes  286. 

4  Jas.  Stevens,  H.O.,  Mar.  15th 
1889 ;  2  Swin.  842  and  Bell's  Notes 
278. 

6  Will  Common,  H.C.,  Dec.  10th 
1860;  8  Irv.  682  and  88  8.  J.  68. 

6  Robertson  T.  Mackenrie,  Inver- 
ness, April  20th  1856;  2  Irv.  411 
and  28  S.  J.  888. 
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fere  with  cross,  merely  because  the  relevancy  of  the  ques-  pa^olb  peoof. 
tions  is  not  at  first  sight  apparent.  For  it  may  be  neces- 
sary to  lead  up  to  what  is  relevant  by  preliminary  ques- 
tions, and  in  cross  examination  latitude  must  be  allowed 
to  test  the  witness'  capacity  and  credibility  (1).  But 
oppressive  examination  will  be  checked  by  the  Court 

Although,  as  a  rule,  witnesses  must  speak  to  facts,  Ezeepttons  to 
and  not  to  inferences,  certain  exceptions  are  admitted,  to  facts  only 
Where  a  witness  has  deponed  to  hearing  cries,  he  may 
say  whether  he  thought  they  were  those  of  a  male,  or 
a  female,  or  a  child,  such  an  inference,  though  matter 
of  opinion,  being  equal  to  fact  from  the  almost  absolute 
certainty  with  which  one  can  judge.  Again,  persons 
who  know  an  individual  well  may  be  asked  as  to  their 
opinion  about  his  sanity,  even  though  not  possessed  of 
medical  skill  (2).  The  principal  exception  to  the  rule  s^jotfuc 
is  where  skilled  witnesses  are  asked  their  opinion  on 
bets,  as  assessors,  to  aid  the  jury  in  making  inferences 
which  require  special  information.  Thus  opinions  may 
be  taken  on  the  question  whether  injuries  caused 
death  or  danger  to  life,  or  were  inflicted  with  sharp  or 
blunt  instruments,  or  the  question  whether  a  symptom 
indicated  poisoning.  Persons  who  are  familiar  with 
the  writing  of  an  individual  may  be  asked  to  say 
whether  he  wrote  a  certain  document  Care  is  taken 
to  confine  such  investigations  within  proper  limits. 
Thus,  in  a  case  of  rape,  where  a  witness  was  asked 
whether  it  was  possible  to  commit  rape  in  the  circum- 
stances detailed,  the  question  was  disallowed  as  not 
involving  professional  opinion  (3).  Again,  where  a 
doctor  who  had  not  examined  the  accused,  was  asked 
his  opinion  on  the  evidence  as  to  the  accused's  state 
of  mind,  the  question  was  objected  to,  and  was  with- 
drawn (4). 

1  Dickson  iL  §  2028.  10th  1836;  1  Swin.  816. 

2  Alex.    Dingwall,    Aberdeen,  4  Malcolm    M'Leod,    Inyemeas, 
Sept.  10th and 20thl867;  5 Inr.  466.      April  14th  1838 ;   2  Swin.  88  and 

8  Rob.  Henderson,   H.G.,  Not.      BeU*s  Notes  269. 
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Anterior  or 
collateral  cir 
cumstanoea. 


The  proof  is  confined  to  those  &cts  which  are  within 
the  scope  of  the  libel  and  defences.     But  this  does  not 
mean  that  no  other  fact  may  be  proved,  but  only  that 
Sitiita^iSM?  *^^  proof  is  not  to  be  extended  generally  to  events 
defences.  which  happened  before  the  crime  libelled,  or  are  of  th« 

•  res  gestoB  of  it,  or  which,  according  to  the  rules  rf 
libelling,  the  prosecutor  should  have  set  forth  in  tke 
libel,  or  the  accused  in  special  defences.  It  is  a  ques* 
tion  of  circumstances  what  anterior  facts  may  be 
proved.  It  has  been  held,  in  a  case  of  an  election 
riot,  that  it  is  not  competent  to  prove  in  exculpauion 
what  happened  early  in  the  day,  the  indictment 
referring  only  to  an  after  part  in  the  day  (1). 
Difficult  questions  arise  as  to  facts  not  immediately 
connected  with  the  case,  but  which  may  throw  light 
upon  the  direct  evidence.  The  question  whether 
insanity  of  relations  of  the  accused  may  be  proved, 
has  been  decided  in  the  negative  (2).  In  one  case 
where  the  charge  was  child  murder,  and  the  body 
found  had  six  toes  on  each  foot,  the  prosecutor  was 
allowed  to  prove  that  some  of  the  accused's  family  had 
extra  toes  or  fingers  (3).  In  a  case  of  threatening  to 
accuse  a  clergyman  of  immorality,  it  was  held  compe- 
tent to  prove  that  the  subject-matter  of  the  accusation 
had  been  currently  reported  as  true  before  the  threats 
were  made  (4). 

Circumstances  which  formed  part  of  the  res  gestae 


JRet  g$$tm. 


1  Donald  Stewart  and  others,  In- 
Temess,  Sept.  14th  1837 ;  1  Swin. 
540  and  Bell's  Notes  91. 

2  Malcolm  M'Leod,  InvemesB, 
April  14th  1838 ;  2  Swiu.  88  and 
Bell's  Notes  5. — James  Gibson, 
H.C.,  Dec.  23d  1844  ;  2  Broun  332. 
— Jas.  Brown  and  Geo.  Brown,  jun., 
Perth,  April  25th  1855  ;  2  Irv.  154. 
—Ann  M'Que,  H.C.,  March  12th 
1860  ;  3  Irv.  578.— Alex.  Dingwall, 
Aberdeen,  Sept.  19th  and  20th 
1867 ;  5  Ir7.  466  and  4  &  L.  R.  249 


— ^Agnes  Laing  or  Paterson,  Perth, 
April  22d  1872 ;  2  Couper  222  and 
44  S.  J.  378  and  9  S.  L.  B.  448. 

8  Elizabeth  Laird  or  Stewart, 
Ayr,  April  25th  1848 ;  Ark.  471. 
Such  a  question  must  be  determined 
according  to  circumstances,  and 
there  maybe  room  to  doubt  whether 
such  evidence  should  be  admitted 
in  any  case. 

4  Euphemia  Robertson  and  others, 
Perth,  April  22d  1842;  1  Broun 
295  and  BeU's  Notes  290. 
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may  be  proved.     But  difficult  questions  arise  as  to  the  P^gQi-'raooy- 
competency  of  proving  facts  without  notice,  e.gr.,  in 
cases  of  seditious  conspiracy,  the  prosecutor  must  set 
forth  full  details  of  the  conspiracy,  including  statements 
of  the  import  of  speeches  made ;  and  yet  it  might  be 
impossible  to  detail  all  the  acts  by  which  guilt  was 
betrayed,  and  it  seems,  therefore,  that  if  the  prosecutor 
set  forth  the  proceedings  with  such  particularity  as  to 
make  a  relevant  libel,  he  may  prove  additional  inci- 
dents (1).     Sometimes  an  incident,  though  not  libelled  Fact  n«t  duiy 
correctly,  may  be  admissible  as  a  circumstance  of  evi- 
dence.    Thus,    where  an   article   was   libelled   on  as 
stolen  from  a  chest,  whereas  it  was  taken  from  another 
place  close  by,  proof  was  allowed  that  it  was  found  in 
the  accused's  possession,  as  a  circumstance  in  the  proof  of 
the  theft  of  the  other  articles  libelled  (2).     Again,  in  Remorai  of  Roods 
a  charge   of  fire-raising,  proof  was  allowed   (without*"      ™  °*" 
notice)  of  the  removal  of  goods  before  the  fire,  as  evi- 
dence of  the  fire-raising,  and  the  intent  (3). 

Circumstances  which  supply  a  motive  may  be  proved.  Proof  of  moUTe. 
In  cases  of  fraudulent  fire-raising,  it  is  competent  to 
prove  that  the  accused's  aflfairs  were  embarrassed  (4). 
And,  in  a  case  of  murder  of  a  wife,  proof  of  criminal 
intimacy  between  the  accused  and  a  servant,  and  pro- 
mises of  marriage  made  to  her  was  allowed  (5). 

Facts  indicating  malice  may  be  proved  for  a  period 
of  a  fortnight  prior  to  the  offence  without  notice  (6). 

1  Dickson  i.  §S6.— Jao.  Cumming  6  Dickson  i  §  86  and  note  o, — 
and  others,  H.C.,  Not.  7th  1848;  Alison  i.  11  and  ease  of  Divine  there. 
J.  Shaw  17.  — ii.  630.— John  G.  Bobertson  and 

2  Jas.  Gardiner,  Glasgow,  Sept.,  others,  H.C.,  March  24th  1842 ;  1 
80th  1887;  1  Swin.  548  and  Bell's  Broun  152,  observation  by  Lord  Ju.v 
Notes  218.  tioe  Clerk  Hope  on  page  178.— See 

8  Will.  M'Oreadie,  Ayr,  Oct.  2d  also  Bob.  Emond,  Feb.  8th  1880; 

1862 ;  4  Irv.  214  and  30  S.  J.  8.  BeU's  Notes  289  and  29^— Arthur 

4  Harris  Bosenberg  and  Alithia  Woods  and  Henrietta  Young  or 

Bamett  or  Bosenberg,  Aberdeen,  Woods,  H.C.,  Feb.  25th  1839 ;   2 

April  16th  1842 ;  1  Broun  266  and  Swin.  828  and  Bell's  Notes  289  and 

Bell's  Notes  298.  291.    In  one  case,   Alex.   Millar, 

6  Edward  W.  Pritohard,   H.C.,  H.C.,  March  18th  1887 ;    1  Swin. 

July  8d  and  7th  1865 ;  5  Irv.  88.  488  and  Bell's  Notes  79,  threats 
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Pabolb  proof. 
Malloe. 


Malice  proTeo 
without  notice, 
if  aeciued  ralae 
qnettion. 


Prior  acts  indi- 
cating guilty 
knowledge. 


Character  of 
aocnsed. 


Statements  indicating  malice,  uttered  within  a  short 
time  after  the  offence,  may  also  he  proved  (1).  Where 
the  prosecutor  proposes  to  prove  malice  at  an  earlier 
period,  and  where  he  has  set  forth  a  certain  time  as 
commencement  of  the  malice,  he  may  not  extend  his 
proof  further  back  (2).  But  where  malice  is  alleged 
generally,  he  may  go  back  a  considerable  time  (3), 
even  though  no  malice  be  proved  between  the  remote 
period  and  the  offence  (4).  And  the  prosecutor  may 
prove  malice,  without  notice,  where  the  accused  makes 
a  denial  of  malice  part  of  his  case  (5). 

The  prosecutor  may  prove  acts  committed  by  the 
accused  prior  to  the  crime  under  investigation,  tending 
to  throw  light  on  the  actual  offence.  Thus,  in  cases 
of  uttering  coin,  or  flash  notes,  previous  attempts  are 
elements  of  proof  (6).  And  it  has  been  found  that 
the  prosecutor  is  entitled  to  prove  previous  attempts, 
without  notice,  for  the  above  purpose  (7).  Again, 
where  a  man  and  woman  were  charged  with  the  mur- 
der of  their  illegitimate  child,  it  was  held  competent 
to  prove  that  they  had  consulted  a  doctor  about  the 
woman's  condition  five  months  before  the  birth  (8). 

The  character  of  the  accused  may  also  form  the 


uttered  six  weeks  before  were  al- 
lowed to  be  proved,  on  a  statement 
that  the  eyidence  would  oonneot 
the  threats  with  the  offence.  This, 
it  is  thoug^ht,  was  going  too  far. 
Notice  should  have  been  giyen  in 
theUbd. 

1  John  Stewart,  H.C.,  June  4th, 
1855  ;  2  Irv.  166  and  27  S.  J.  408. 
(This  point  is  not  in  the  rubrics.) 

a  Alison  L  11,  oaae  of  M'Lellan 
there. — The  rubrio  in  the  case  of 
Geo.  Wishart  and  Elisabeth  Lyon, 
Aberdeen,  Sept  9th  1870 ;  1  Couper 
46a,  might  lead  to  the  beUef  that  the 
rule  stated  in  the  text  was  not  cor- 
rect. But  so  far  as  malice  is  con- 
cerned, the  rubric  is  not  borne  out 
by  the  report  itself.    The  rubrio  in 


the  S.L.R.,  vol.  8,  p.  8,  seems  more 
correct. 

8  Hume  iL  288,  obserTations  on 
case  of  Bae  in  note  1. — Alison  ii. 
680. 

4  David  Boss,  Inverness,  Sept. 
2l8t  and  22d  1859 ;  8  Irv.  434.— 
Edwin  T.  Salt,  H.C.,  Feb.  15th  and 
16th  1860 ;  8  Inr.  549. 

6  Will  Wright,  H.C.,  Nov.  28d 
1885 ;  1  Swin.  6  and  BeU's  Notes 
298. 

6  Dickson  i.  §  86. 

7  Jas.  Bitchie  and  And.  Hoiren 
H.a,  Nov.  29th  1841 ;  2  Swin.  581 
and  Bell's  Notes  60. 

8  Geo.  Wishart  and  EUsabeth 
Lyon,  Aderdeen,  Sept  9th  1870 ;  1 
Couper  468  and  8  aL.B.  8. 
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subject  of  inquiry.      Good  character  may  always  be  pabolb  proof. 
proved  in  defence  (1),  but  the   prosecutor  may  not 
attack  the  accused's  character,  except  where  the  latter 
has  attempted  to  set  it  up  (2).     A  conviction  of  theft  Protecntor  may 
has  been  held  bad  where  proof  was  led  that  the  accused  cbancter,  nnieas 
was  "  habit  and  repute  a  resetter "  (3).     As  regards  question, 
attacking  character,  a  distinction  is  made  in  cases  of^JJJS!"^' 
personal  injury  between  the  injured  party  and  other 
witnesses.     The  accused  may,  on  notice  (4),  prove  that 
the  injured  party  was  quarrelsome  (5),  but  he  may  not 
prove  acts  of  violence  committed  by  him  (6).     The 
prosecutor  may  put  a  general  question  as  to  the  peace- 
able disposition  of  the  injured  person  (7),  or  as  to  the 
respectability  of  females  alleged  to  have  been  abused 
(8).     In  cases  of  injuries  to  women,  the  accused  may,  injpries  to 
on  notice,  cross-examine  the  woman  as  to  conduct,  and 
bring  witnesses  to  prove  her  bad  repute  (9).     But 
such  evidence  must  relate  to  the  period  immediately 
preceding  (10).     It  has  never  been  decided  that  par- 
ticular acts  of  unchastity  can  be  proved  (11).     But  the 

1  Dickson  i.  i  80.^Hame  ii.  413.  7  Bob.  Porteous,  Not.  10th  1841 ; 
—Alison  ii  629,  880.— Several  oaaes  BeU's  Notes  298. 
are  also  mentioned  in  Bell's  Notes  8  Malcolm  Maclean,  May  11th 
294.  1829;  Bell's  Notes  294.— Duncan 

2  Dickson  i  2  80.— The  charge  of  M'Millan,  Jan.  9th  1883;  Bell's 
being  habit  and  repute  a  thief  forms  Notes  293. — Bobertson  Edney,  Nov. 
truly  no  exception,  for  it  is  a  sub-*  8th  1833 ;  Bell's  Notes  298.— John 
atantiTO  aggravation,  and  notice  M'MiUan,  H.O.,  Deo.  28th  1846; 
must  be  given  in  the  libel.  Ark.  209. 

8  Alison  ii.  629.— Bums  v.  Hart  9  Dickson  i.  i  29.— Hume  ii.  418. 

and  Young,  H.C.,  Dec  10th  1866  ;  —Alison  ii.  630,  631.— u.  680. 

2  Irv.  671  and  29  S.  J.  98.      In  10  Jas.  Reid  and  others,  H.C., 

this  case  Hume's  doctrine  on  this  Dec.  9th  1861 ;  4  Irv.  124  and  34 

Doint  (i  114),  was  declared  to  have  S.  J.  108.— Bob.  Forsyth  and  others, 

Been  reprobated  for  forty  years.  Stirling,  April  27th  1866 ;  6  Irv.  249 

4  Alison  ii.  688.— WUL   Brown,  and  2  S.  L.  R.  2. 
Jedburgh,  Sept.  2l8t  1886  ;  1  Swin.  U  David  Allan,  Glasgow,  Deo. 
298  and  Bell's  Notes  294.  27th  1842  ;  1  Broun  500.— But  see 

5  Geo.  Blair,  Dumfries,  April  26th  Donald  MTarlane,  Perth,  April 
1886;  BeU's  Notes  294.-.Jas.  Irving,  26th  1884;  6  S.  J.  321.— Walter 
Dumfries,  April  28d  1838 ;  2  Swin.  Blair,  Glasgow,  May  4th  1844 ;  2 
109  and  Bell's  Notes  294.  Broun  167.— See  also  Hume  i.  304, 

6  Case  of  Irving,  tupra. — Mar-  note  1,  observations  on  the  case  of 
garet  Shiells  or  Fletcher,  H.O.,  Nov.  Wilson  there,  and  the  case  of  Reid 
7th  1846 ;  Ark.  171.  in  the  previous  note.  Lord  Justice 

Clerk  Inglis'  opinion. 
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Chftrtcterof 
other  witn< 


Pabolbpkow.  accused  may  prove  that  the  woman  voluntary  sur- 
rendered herself  to  him  shortly  before  (1).  It  is  a 
question  of  circumstances  whether  evidence  of  subse- 
quent conduct  is  competent  Proof  was  allowed  that 
on  the  day  of  the  offence  the  woman  had  been  guilty 
of  unchastity.  But  general  proof  of  subsequent  char- 
acter was  disallowed  (2).  Such  evidence  is  permissible 
only  in  the  case  of  the  injured  party.  The  general 
character  of  other  witnesses  cannot  be  inquired  into, 
except  where  it  is  alleged  to  be  so  degraded  as  to  affect 
credibility  (3).  Thus  the  prosecutor  cannot  ask 
whether  a  witness  is  an  inoffensive  person,  there  being 
no  indication  of  an  intention  to  show  the  contrary  (4). 
And  the  prosecutor  cannot  ask  as  to  the  general  char- 
acter of  an  exculpatory  witness  (5).  On  the  other 
hand,  the  accused  may  not  prove  the  bad  character  of 
a  companion  of  tlie  injured  party  in  a  rape  case  (6). 
It  has  been  held  incompetent  to  ask  a  witness  whether 
from  her  knowledge  of  two  youthful  witnesses  she 
could  "  place  any  reliance  on  their  recollection/'  or 
whether  they  were  "  veracious  boys  "  (7).  But  it  is 
competent  to  cross-examine  witnesses  as  to  matters 
affecting  credibility.  Such  questions  as  whether  a 
witness  stands  indicted  for,  or  has  been  convicted 
of,  a  crime,  are  competent.  It  would  appear  to 
be  a  competent  inquiry,  whether  a  witness  is  a  pro- 


GroM-«xun.  to 
affect  credibility. 


1  Walter  Blair,  Glasgow,  May 
4th  1844  ;  2  Broun  167. 

2  Hugh  Loitoh,  Inveraiy,  April 
23d  1838 ;  2  Swin.  112  and  Bell's 
Notes  84.  The  same  course  seems 
to  have  been  followed  in  Jas.  Wil- 
soUf  July  13th  and  16th  1813 ;  Hume 
i.  804,  note  1,  but  there  it  would 
appear  that  the  prosecutor  had  tried 
to  prove  good  character. 

8  Dickson  ii.  ^  1799. 

4  Rob.  Porteous,  Nov.  10th  1841 ; 
Bell's  Notes  293. 

ft  Thos.  Wight,  H.C.,  Feb.  22d 
1836 ;  1  Swin.  47  and  BeU's  Notes 


254.— See  also  Oeo.  Blair,  Dumfries, 
April  1836  ;  BeU's  Notes  254. 

6  Jas.  Webster  and  others,  Perth, 
April  20th  1847  ;  Ark.  269. 

7  Thos.  Galloway  and  Peter  Gal- 
loway, H.C.,  June  27th  1886 ;  1 
Swin.  232  and  BeU's  Notes  254. 
Such  an  examination  was  allowed 
in  the  case  of  a  young  chUd  said  to 
hare  been  ravished,  her  mother 
having  been  asked  whether  she  was 
veracious. — John  Buchan.  Nov.  25th 
1833;  BeU's  Notes  293.— See  also 
Malcolm  Maclean,  May  11th  1829 ; 
BeU's  Notes  294. 
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stitute  (1),  But,  when  credibility  only  is  involved,  the  paiqle  pboof. 
Court  will  stop  examination  as  to  offences  not  inferring 
depravity  (2).  It  is  incompetent  to  prove  a  witness' Extnujt  convic- 
guilt  of  a  crime  except  by  an  extract  conviction  (3).  thatwitiiSi!^ 
A  witness  may  be  asked  whether  he  is  giving  his  testi-  witneMdcpo^ 
mony  under  pressure  ;  as  by  threats  of  the  friends  of*"*"**®'*"- 
the  accused  (4).     As  a  rule,  where  a  witness  is  asked  Not  competent  to 

^  /  ,  1.1    contradict  wit- 

as  to  matters  beyond  the  res  gestoe,  and  connected  withneMndcedaato 

lonner  ltfe> 

his  former  life,  it  is  not  competent  to  adduoe  evidence 

to  contradict  him  (5).     But  a  witness  may  be  asked  Proof  as  to  wit- 

•  •  .  ness  nmking 

whether  he  has  on  any  specified  occasion  made  a  state-  different  state- 

.  .  .   ment. 

ment  different  from  the  evidence  given  by  him,  and  if 
he  deny  it,  the  fact  may  be  proved  (6).  But  this  does 
not  apply  to  statements  made  on  precognition  (7).  A 
witness  cannot  be  asked  whether  what  he  has  deponed 
is  what  he  stated  when  precognosced,  in  order  to  confirm 
his  testimony  (8).     It  is  competent  to  cross-examine  acrossastosute- 

..  >  p  M        ,    ,  .  J*  'i**   1  ments  in  declam- 

witness  m  reference  to  statements  made  m  a  judicial  uon. 
declaration  (9). 

Hearsay  is  inadmissible  (10).     It  is  competent  toH«M»r 
prove  such  a  fact  as  that  a  person  asked  for  an  article 
in  a  shop,  but  it  is  not  competent  to  go  on  and  prove 
statements  made  by  the  person  (11).     But  there  are 


1  Jas.  Webster  and  others,  Perth, 
April  SOth  1847  ;  Ark.  269. 

2  Dickson  ii.  i  1794. 
8  Dickson  ii.  i  1795. 

4  WiU.  Clark  and  Bob.  Greig, 
Aberdeen,  April  14th  1842;  1 
Broun  250  and  Bell's  Notes  268.— 
Will.  Brown  and  Jas.  Henderson, 
July  9th  1882 ;  Bell's  Notes  267. 

0  Jas.  Reid  and  others,  H.C., 
Deo.  9th  1861 ;  4  Irr.  124  and  34  S. 
J.  108. 

6  Act  15  Vict.  c.  27  f  3. 

7  Hugh  O'Donnell  and  Bernard 
Macguire,  Glasgow,  Sept.  27th  1855; 
2  Irr.  236.  See  also  observations 
by  Lord  Justice  Clerk  Inglis  and 
Jjord  Neaves  in  Emslie  v,  Alexan- 
der, Deo.  20th  1862 ;  1  Macph.  209 


and  35  S.  J.  155.— But  see  Peter 
Luke,  Dundee,  Sept.  13th  1866  ;  5 
Irv.  293  and  39  S.  J.  2  and  2  S.L.B. 
273.— Alice  Robertson,  H.C.,  Nor. 
8d  187S;  2  Couper  495.  These 
oases  seem  directly  contradictory  of 
prerious  decisions. 

8  John  O.  Robertson  and  others, 
H.C.,  Mar.  24th  and  25th  1842 ;  1 
Broun  162  (this  point  occurs  at  p. 
190)  and  BeU's  Notes  272. 

9  Agnes  Wilson  and  others,  Glas- 
gow, Sept.  12th  1860 ;  3  Irv.  623. 

10  Dickson  i.  §  84.— Hume  i.  406, 
407.— Alison  ii.  510. 

11  Mary  Elder  or  Smith,  H.C., 
Feb.  19th  1827;  Syme  92.  (This 
point  occurs  at  p.  121). 
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paholb  FEooy.  xnany  special  exceptions.  Statements  by  the  accused 
o^^rti^e&tobyjQ^y  be  proved,  although  not  reduced  to  writing. 
And  it  is  competent  to  prove  what  was  uttered  by  the 
accused  in  dictating  a  letter,  though  the  letter  is  not 
produced  (1).  Evidence  of  what  the  accused  said 
before  the  offence  is  competent,  if  it  throw  light  upon 
it,  as,  for  example,  where  he  has  threatened  to  commit 
it.  And  it  has  even  been  held  competent,  in  a  case 
of  perjury,  to  prove  a  previous  deposition  by  the 
accused,  as  an  element  in  the  proof  of  the  falsehood  of 
the  oath  which  forms  the  subject  of  trial  (2).  State- 
ments made  by  the  accused  as  a  witness,  in  exculpa- 
tion of  another  person  charged  with  the  same  offence, 
may  be  proved  (3). 

The  accused's  statements  at  the  time  of  the  offence, 
or  to  officials  or  to  prisoners  confined  along  with  him, 
may  be  proved  (4).  And  the  fact  that  the  accused  on 
being  charged  remained  silent,  may  be  proved  as  being 
a  statement  in  a  negative  sense  (5).  Although  state- 
ments made  at  the  time  are  admissible,  though  in 
answer  to  questions  put,  or  remarks  made  by  the 
officer  apprehending  him.  (6),  statements  obtained  by 


statements  by 
•cfOfled  as  wlt- 


Statements  at 
tbe  time,  or  to 
offlcials,  Ac 


Extorted  state- 
meats. 


1  Mary  Baird  or  Downie,  Glas- 
gow, Got.  4th  1865 ;  6  Irv.  202  and 
88  S.  J.  9. 

2  Thos.  Bauchop,  E.G.,  Jnly  6ih 
1840 ;  2  Swin.  513  and  Bell's  Notes 
100.  But  where  statements  made 
some  time  before  the  offenoe  are  to 
be  proved,  notice  must  be  giren  in 
the  libel.  John  Q.  Robertson  and 
others,  H.C.,  Mar.  24th  1842;  1 
Bronn  152. — See  also  case  of  Ban- 
chop  tupra,  indictment. 

8  Elisabeth  Edmiston,  H.C.,  Jan. 
15th  1866 ;  1  S.  L.  R.  107. 

4  Dickson  U.  §§  1455, 1460,  and 
note  8,  §  1461.— Hume  iL  888,  884, 
885  iNunm.— Alison  ii.  585  to  588 
poMtm.— ii  579,  580,  581,  584,  585. 
The  following  may  serve  as  illus- 
trations:   Christian   Kennedy  or 


Connor,  Nov.  9th  1829  ;  Bell's  Notes 
248.— Rob.  Emond,  Feb.  8th  1880; 
BeU's  Notes  248.— Will.  Wright; 
H.C.,  Not.  2Sd  1885 ;  1  Swin.  6  and 
BelVs  Notes  244— Rob.  Brown,  Ayr, 
Sept.  1888  ;  Bell's  Notes  244.— Jas. 
Miller,  Glasgow,  Jan.  1837 ;  BeU*s 
Notes  244. 

0  Dickson  ii.  §  1482.  >  David 
Alexander,  Ayr,  April  27th  1888 ;  2 
Swin.  110  and  BelVs  Notes  289. 

6  Agnes  Christie  or  Paterson, 
Glasgow,  Sept.  17th  1842 ;  1  Broun 
888.— Lewis  v.  Blair,  H.C.,  Feb. 
25th  1858 ;  8  Irv.  16  and  80  S.  J. 
608.— Will.  Wylie,  Glasgow,  Sept. 
SOth  1858 :  8  Irv.  218.— Geo.  Bryoe, 
H.C.,  May  80th  and  81st  1864  ;  4 
Irv.  506. — Isabella  Laing  and  others 
H.C.,  Feb.  6th  1871,  2  Couper,  23. 
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continued  interrogation  by  officials  are   excluded  (1).paeol»  proof. 
And  the  same  holds  if  the  witness  has  tried  to  entrap 
the  prisoner  (2),  or  has  made  a  false  statement  to  him 
(3).     It  is  not  a  good  objection  that  the  witness  over-  f^^J^®*^ 
heard   statements  by  eavesdropping  (4).     But  if  anpW 
official  were  to  procure  a  fellow-prisoner  to  inveigle  the 
accused  into  conversation,  what  he  overheard  would 
not  be  admissible.     The  conversations  of  the  accused  2i5SS*SSii^Ic. 
with  officials  may  be  proved  where  he  is  alleged  to  be 
insane  (5).  Statements  to  magistrates  or  procurators- 
fiscal  are  inadmissible,  as  they  ought  to  have  them 
put  in  the  form  of  a  declaration  (6).      Where  state-  ^J^f^^^*** 
ments  are  made  to  officials  not  connected  with  criminal  ^J^^J^**» 
matters,  their  admissibility  depends  on  circumstances. 


1  Dickson  ii.  §§  1456,  1459.— 
Home  iL  835, 886,  Cafles  there  contixu 
— AJiflon  ii.  580.— Ann  Watt  or 
Ketchen,  Feb.  24th  1834;  BeU's 
Notes  244  (enticements  by  officer). 
— John  Martin  and  Catherine  Robb, 
H.C.,  July  25th  1842 ;  1  Broun  882 
and  Bell's  Notes  245  (questioning 
by  officer). — John  Bruce  alias 
Wood,  Glasgow,  Sept.  16th  1842 ; 

1  Broun  388  note  and  Bell's  Notes 
245  (ditto).  —Janet  Hope  or  Walker, 
H.G.,  July  29th  1845  ;  2  Broun  465 
(semi-religious  oonversations  with 
prison-keeper). — ^Theodore  Dowd 
and  Darby  Furie,  H.C.,  June  8th 
1852 ;  J.  Shaw  575  and  24  S.  J. 
490  (questioning  by  officer). — Geo. 
L.  Smith  and  Bob.  Campbell,  H.C., 
Jan.  15th  1865 ;  2  Irv.  1  (ditto).— 
Catherine  Beaton  or  Bethune,  In- 
remess,  Sept.   19  and  20th  1856 ; 

2  Irv.  457  (conversation  with  prison 
keeper). — Ditrioh  Mahler  and  Mar- 
cus Berrenhard,  H.C.,  June  15th 
1857 ;  2  Irv.  634  and  29  S.  J.  562 
(statements  made  to  an  official  on 
assurances  of  safety). — Helen  Hay, 
Perth,  Oct  8th  1858 ;  8  Irv.  181 
and  31  8.  J.  80  (questions  by 
officer). — ^The  case*  of  Lowrie  and 


Cairns :  and  Symon  in  Bell's  Notes 
244,  245,  are  overruled  by  the  above 
decisions. 

2  John  Millar,  Perth,  April  22d 
1859;  3  Irv.  406  and  31 S.  J.  455. 

8  Eraser  or  Kerr  v.  M'Kay,  In- 
verness, April  21st  1853;  1  Irv.  213 
and  25  S.  J.  402.— Geo.  Bryoe, 
H.C.,  May  30th  and  31st  1864 ;  4 
Irv.  506.  (Hiis  point  is  not  in  the 
rubric,  but  will  be  found  on  p.  510.) 

4  John  Johnston,  March  12th 
1845  ;  2  Broun  401,  overruling  Tait 
and  Stevenson,  Jedburgh,  April 
1824,  Alison  ii  686,  537. 

0  Wfll.  Wylie,  Glasgow,  Sept. 
30th  1858 ;  8  Irv.  218  (Lord  Deas' 
opinion). — ^Alez.  Milne,  H.C.,  Feb. 
9th,  10th,  and  11th  1863  ;  4  Irv.  301 
and  85  S.  J.  470.  (Lord  Justioe 
Qefk  Inglis'  charge.) 

6  Dickson  ii.  §  1461.— Bob. 
Emond,  Feb.  8th  1830;  Bell's  Notes 
243 ;  2d  notice  on  that  page. — Alex. 
Hendry  and  Jas.  F.  Craighead, 
Aberdeen,  May  5th  1867 ;  2  Irv. 
618  and  29  &  J.  346.  In  one  early 
case  a  J.  P.  was  allowed  to  prove  a 
conversation  with  the  accused  in 
jail;  Jas.  Ratcliffe,  June  25th 
1739 ;  Hume  it  336^ 
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Parolb  proop. 


statements  to 
Clergymen. 


Statements  to 
private  indi- 
Tidnala. 


Expressions 
uttered  in  sleep. 


Statements  evi- 
denoe  against 
party  making 
them. 


A  statement  of  a  person  in  the  navy  to  his  officer  was 
held  inadmissible,  as  not  being  voluntary  (1 ).  A  con- 
fession of  the  parentage  of  an  incestuous  child  extorted 
by  an  inspector  of  poor,  was  held  inadmissible  (2). 
But  proof  was  allowed  of  a  verbal  confession  to  a  kirk- 
session  (3).  The  question  whether  statements  to  a 
clergyman  are  privileged  from  disclosure  has  not  been 
absolutely  decided  (4).  Where  the  communing  is 
strictly  of  a  religious  character,  it  would  probably  be 
held  privileged  (5).  But  circumstances  which  result 
from  it,  such  as  confessions  to  others,  or  attempts  to 
make  restitution,  may  be  proved  (6).  Statements 
made  to  private  individuals  are  admissible,  even 
though  made  in  answer  to  questions,  if  not  extracted 
(7).  But  where  the  person  was  truly  acting  in  a 
quasi-official  capacity,  the  statement  will  not  be  re- 
ceived (8).  Expressions  uttered  during  sleep  have 
been  admitted  (9),  but  the  propriety  of  doing  so  is 
doubtful. 

Statements  by  the  accused  are  evidence  only  against 
himself  (10).  But  statements  made  by  an  accused 
person  who  is  not  at  the  bar,  are  sometimes  admitted 
in  the  tiial  of  the  other  accused,  not  as  direct  evidence, 
but  to  prove   an  incidental  fact  (11).     The  answer 


1  Philip  Turner  and  Peter  Ren- 
uie,  Inverary,  Sept.  22d  1853 ;  1 
Irv.  284. 

2  Alex.  Robertson  and  Elizabeth 
or  Euphemia  Robertson  or  Bennet, 
Perth,  April  27th  1863 ;  1  Irv.  219. 

8  WilL  Cuthbert  and  Isobel 
Cuthbert,  Perth,  April  26th  1842  ; 

1  Broun  311  and  BelVs  Notes  283. 
4  Dickson  ii.  §  1883. — Janet  Hope 

or  Walker,  H.C.,  July  29th  1845  ; 

2  Broun  465.  (Lord  Justice  Clerk 
Hope's  opinion).  McLaughlin  v, 
Douglas  and  Kidston,  H.C.,  Jan. 
17th  1863 ;  4  Irr.  273  and  35  S. 
J.  322.  —  See  also  David  Ross, 
InTemess,    Sept.    2lBt    and    22d 


1859  ;  3  Inr.  434. 

5  Dickson  ii.  §  1881.— Hume  ii. 
335.— ii.  850.— AUson  ii.  471,  586. 

6  McLaughlin  v.  Douglas  and 
Kidston,  H.C.,  Jan.  17th  1863 ;  4 
Inr.  273  and  35  S.J.  322. 

7  Dickson  ii.  g  1457. 

8  May  Grant,  Perth,  April  18th 
1862  ;  4  Inr.  183  and  34  S.  J.  4t>9. 

9  Dickson  ii.  Ig  1463.— Rob.  Em- 
end, Feb.  8th  1830  ;  BelVs  Notes 
243. 

10  Milroy  and  others,  H.C.,  Feb. 
11th  1839 ;  BeU's  Notes  291. 

11  Robina  Burnet  and  others, 
H.C.,  Nov.  17th  1851;  J.  Shaw 
497  and  1  Stuart  50  and  24  S.  J.  12. 
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made  by  one  accused  in  the  presence  of  another,  mayP^o^raoop. 

be  proved  against  the  latter  when  he  is  tried  alone,  he 

not  having  contradicted  it  at  the  time  (1).     Cases  ot^^^J^^^^ 

conspiracy  form  an  exception ;  the  statements  of  each 

accused,  if  of  the  ree  gestae,  being  evidence  against  all. 

But   this   does   not   include  statements   made   after 

arrest  (2),  or  made  by  a  conspirator  who  is  not  at  the 

bar,  or  produced  as  a  witness,  and  whose  absence  is 

not  accounted  for  (3). 

Statements  by  the  accused  are  not  evidence  in  his  statemcnta  of 

'^  ...  ACCTued  not 

favour  (4).     But  where  what  is  said  is  part  of  the  rea  evidence  for  him. 

geatce,  it  may  be  proved  (5),  and  he  may  found  on  it 

to  show  that  his  story  has  been  uniform  (6).     In  one 

case  proof  was  allowed  of  what  he  said  when  asked  to 

speak   out  against  the  other  accused  (7).     But  such 

statements  are  not   thereby   set   up  as  proof  in  his 

favour.     It  is  only  upon  the  fact  that  they  were  made 

that  he  can  found.     One  accused  cannot  prove  state-  one  accused  can- 

ments  made  after  the  offence  by  a  co-accused,  evenmentsbyan. 

though  the  prosecutor  might  prove  them  against  the 

latter  (8). 

Where  what  is  said  by  any  one  is  part  of  the  rea 
gestce,  proof  of  it  is  competent  (9),  provided  the  per- 
son himself  be  called  or  his  absence  accounted  for  (10). 
And  exclamations  made  by  young  children  on  witness- 
ing an  offence  may  be  proved  (11).  Even  things  said Stotcmenteby 
by  a  person  who  cannot  be  a  witness,  may  be  proved  re*  ge*tm, 

1  Lewis  V.  Blair,  H.O.,  Feb.  25th      Notes  285.^Jane  Pye,  Perth,  Oct. 
1858  ;  8  Irv.  16  and  80  S.  J.  508.  Sd  1838  ;  2   Swin.  187  and  BeU*8 

2  Dickson  ii.  §  1476.~Alison  ii       Notes  285. 

619.  7  Neil  Moran  and  others,  June 

8  ThoB.  Hunter  and  others,  H.C.,  18th  1886 ;  Bell's  Notes  285. 

Jan.  3d  1838 ;  2  Swin.  1  and  Bell's  8  Will.  Lyall  and  Alex.  Ramsay, 

Notes  290.  H.C.,  March  25th  1853  ;  1  Iry.  189. 

4  Hume  ii.  401  note  a^  9  Dickson  i.  §  92.— Hume  ii.  406 

5  Hume  ii.  401  note  a. — ^Thos.  note  a. — Alison  ii.  517,  518. 
Hunter  and  others,  H.C.,  Jan.  3d  10  Will.  Harvey,  H.C.,  Feb.  28d 
1838  ;  2  Swin.  1  and  Bell's  Notes  1835  ;  Bell's  Notes  292. 

289.  U  Alison  u.  518,  case  of  Pollock 

6  John  Forrest,  Glasgow,  Jan.      there. 
4th  1887 ;  1  Swin.  404  and  Bell's 

2i 
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Paxolb  fsoof. 


statements  by 
injured  party, 
derecetUi. 


Latitude  In  case 
of  injnrlei  to 
women. 


Statement  by 
cMki  de  rtemti. 


Hearsay  of  Inci- 
dental facta. 


(1),  if  truly  part  of  the  res  gedcs  (2).  Exclamations 
by  bystanders  are  sometimes  part  of  the  res  geatce.  If 
a  police  constable  is  led  by  what  he  hears  called  out 
to  apprehend  the  accused,  then,  although  the  person 
who  exclaimed  cannot  be  found,  the  exclamation  may 
be  proved.  But  witnesses  are  not  allowed  to  repeat 
statements  made  to  them  which  led  to  their  action, 
unless  the  person  who  spoke  is  examined  (3). 

In  cases  of  personal  injury,  the  statements  of  the 
injured  party  after  the  occurrence  may  be  proved  (4), 
provided  in  the  ordinary  OBse  they  were  made  not  later 
than  a  few  hours  after  the  offence  (5).  The  greatest 
latitude  is  allowed  in  cases  of  injury  to  women  (6), 
where  accounts  given  one  or  two  days  after  the  occur- 
rence are  usually  received  (7).  The  latitude  to  be 
allowed  is  a  question  of  circumstances  (8).  In  one 
case  a  statement  extorted  a  month  after  the  occurrence, 
following  on  a  partial  disclosure  made  a  week  after  it, 
was  admitted  (9). 

Although  proof  of  statements  made  de  recenti  is 
generally  confined  to  the  case  of  the  injured  party, 
a  young  child  may  be  corroborated  by  proof  of  state- 
ments made  by  it  a  short  time  after  the  offence  (1 0). 

Hearsay  is  sometimes  admitted  to  prove  incidental 
points  ;  e.g.,  that  a  person  is  dead.  In  such  matters 
prima  fade  proof  suffices  unless  the  opposite  party 


1  Hume  ii  400,  case  of  Goldie  in 
note  2.— Alison  ii.  620. 

2  Gtoo.  Lou^hton,  March  14ih 
1881;  BeU'8  Notes  251.— John 
Murray,  Inverness,  May  2nd  1866 ; 
5  pro.  282  and  88  S.  J.  877.-Ja8. 
Simpson,  H.C.,  June  13th  1870 ;  1 
Couper487. 

8  Dickson  L  §  94.— Uume  ii  406 
note  a. 

4  Dickson  i.  §  95.— Alison  n.  518, 
614,  case  of  M'Eay  and  others  there. 
— iL  624.— Peter  KeUy,  01a«gow, 
2dd  1829  ;  BeU's  Kotos  288. 

5  Dickson  L  §  95.— WiU.  Haidie, 


Jan.  24th  1881 ;  Shaw  237.— NeU 
Moran  and  others,  H.C,  June  18th 
1886 ;  1  Swin.  281  and  BeU's  Notes 
288. 

6  Dickson  i.  §  98.— Alison  ii  614. 

7  WilL  Grieve,  March  14th  1838; 
Bell's  Notes  288.— See  also  Thos. 
Henderson,  H.C.,  Nov.  10th  1836 ; 
1  Swin.  816. 

a  Dickaon  i.  §  98. 

9  Duncan  M'Millan,  Jan.  9th 
1833 ;  Bell's  Notes  288. 

10  John  Stewart,  H.C,  June  4th 
1855;  2Irv.  166 and  27 S.  J.  408. 
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dispute  the  fact  (I).     But  proof  that  another  than  the  pabqle  peoot. 
accused  threatened  to  commit  the  offence,  is  not  ad- 
missible^ he  not  being  produced  as  a  witness  (2).    And 
the  same  holds  as  to  proof  of  statements  of  the  good 
character  of  the  accused  by  another  person  (3). 

Hearsay  is  admitted  where  it  is  the  best  evidence  Heamy  where 
obtainable.     Statements  by  any  person  who  has  died  statements  of 
may  be  proved,  if  he  codd  have  been  a  witness,  and'^^'"^' 
the  statements  would  have  been  admissible  (4).    Proof 
has  been  allowed  of  statements  of  a  deceased  person, 
who  was  averred  by  the  libel  to  have  been  a  participant 
in  the  accused's  guilt  (5.)     Such  proof  is  not  excluded 
by  the  fact  that  the  deceased  emitted  a  deposition  in 
relation  to  the  case  (6).     And  it  is  competent  to  prove  J5][®^®t^"5j' 
the  tenor  of  a  deposition  mcwie  at  a  former  trial  by  a  JjjjjjjJ  «"»*"«* 
witness  since    deceased  (7).      A  witness  who  heard  Deceased's  pre- 
deceased's  precognition,  may  be  examined  as  to  what^ 
was  said,  but  not  a  witness  who  has  read  over  the 
precognition  after  the    death  (8).     Statements  of  a 
deceased  person  before  the  commission  of  the  crime, 

n  1     •<•  •  y/vv         mi  1  Deceased  hearing 

may  be  proved,  if  pertment  (9).      The  accused  may  statement  in 
ask  a  witness  whether  a  statement  was  made  in  the 
hearing  of  a  deceased  injured  party,  and  not  contra- 


1  Dickson  i.  §  105. 

2  Bob.  Rouatt,  Glasgow,  Sept. 
80th  1862 ;  1  Irv.  79. 

8  Paul  Cayalari,  Glasgow,  Sept. 
28th  1864 ;  1  Irv.  664. 

4  Dickson  i.  §§  102,  108.— Hume 
ii.  407  to  410  patnnu — ^Alison  ii.  611 
to  516  p<u»im. — Jas.  Reid,Inveme8fli, 
Sept.  1881;  BeU's  Notes  291.— 
Donald  M'Cermack  and  Helen 
M'Cormack,  Nov.  11th  1831 ;  BeU'a 
Note«  291.— Thos.  Hunter  and 
others,  H.O.,  Jan.  8d  1888 ;  2  Swin. 
1  and  Bell's  Notes  291. 

0  Will.  Reid,  H.C.,  Nov.  10th 
and  11th  1868 ;  8  Irv.  286  and  81 
S.  J.  176. 

6  Alex.  Mackenzie,  H.C.,  March 
14th  1827 ;  Syme  168.— John  Stew- 
art, H.C.,  June  4th  1866  :  2  Irv.  166 


and  27  S.  J.  408. 

7  Dickson  i.  §  117. 

8  Alex.  Stephens,  Aberdeen, 
April  20th  1889 ;  2  Swin.  848  and 
Bell's  Notes  292.— Franeis  Ward 
and  Michael  Ward,  H.C.,  Feb.  Ist 
1869;  1  Couper  186.  But  see 
Bridget  Kenny  or  Lynch,  Dundee, 
Sept.  18th  1866  ;  6  Irv.  800  and  89 
Sw  J.  2  and  2  S.  L.  R.  272,  where 
similar  evidence  was  rejected. 

9  Chas.  M*Mahon  and  Margaret 
M'Mahon,  H.C.,  Deo.  10th  1827 ; 
Syme  281.— Bob.  Emond,  Feb.  8th 
1880;  Bell's  Notes  298.— Alex. 
Millar,  H.C.,  March  18th  1887 ;  1 
Swin.  488. —  Arthur  Woods  and 
Henrietta  Young  or  Woods,  H.C., 
Feb.  26th  1889 ;  2  Swin.  828  and 
Bell's  Notes  289  and  291. 
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Stafcenents  by 
one  since  insane. 


PSOOP  BT  PBO- 
DUCTIOKS. 


Statutes, 
Almanacs,  Ac, 
not  produced. 


Witness  using 
article  to  illus- 
trate eridence. 


dieted  (1).  Where  the  deceased  referred  to  a  day- 
book when  making  a  statement,  it  was  held  that  the 
statement  might  be  proved,  although  the  book  was  not 
produced  (2).  The  question  whether  statements  of  a 
person  who  has  become  insane  may  be  proved,  has  not 
been  decided.  The  latest  treatise  on  evidence  favours 
their  admission  (3). 

It  is  not  necessary,  in  repeating  hearsay,  that  the 
witness  should  be  able  to  state  exactly  what  was  said, 
provided  he  give  the  impression  conveyed  to  his  mind  (4). 

In  speaking  of  "  productions,"  it  may  be  observed 
in  the  outset  that  some  things  need  not  be  produced, 
e.g.,  copies  of  public  statutes  by  the  Queen's  printer 
(5).  An  almanac  though  not  produced  may  be  used 
to  test  whether  a  witness'  description  of  a  day  corres- 
ponds with  the  date  libelled,  provided  the  description  fix 
the  date,  although  he  may  have  forgotten  the  day  of  the 
month  (6).  Again,  although  the  Court  has  expressed 
disapprobation  of  passages  being  read  from  authors  to 
show  their  opinions  (7)>  it  is  common  to  use  scientific 
works,  in  cross-examining  professional  witnesses  (8). 

A  witness  may  use  an  article  in  his  own  possession 
to  illustrate  his  evidence  (9).  In  some  early  cases 
witnesses  were  allowed  to  exhibit  articles  truly  relating 
to  the  res  geaicB  of  the  crime,  but  this  is  objectionable. 
The  case  of  an  article  exhibited  merely  as  an  illustra- 


1  Alex.  Stephens,  Aberdeen, 
April  20th  1889 ;  2  Swin.  848  and 
Bell's  Notes  289. 

2  Peter  Oliver,  H.C.,  July  9fch 
1827 ;  Syme  224. 

8  Dickson  i.  §  104. — See  also 
Hugh  M'Namara,  H.C.,  July  24th 
1848;  Ark.  521— Adam  Coupland 
and  Will.  Beattie,  Dumfries,  April 
14th  1868 ;  4  Inr.  870  and  85  S. 
J.  454. 

4  Hume  ii.  406,  note  a. — Rob. 
Emond,  Feb.  8th  1880 ;  Bell's  Notes 
298.— Will.  Harvey,  Feb.  28d  1886 ; 
Bell's  Notes  298. 


5  Dickson  ii.  §  1052.— Aot  41  Geo. 
ni.  c.  90.  §  9. 

6  Will.  Goodwin,  H.C.,  Feb.  27th 
1887 ;  1  Swin.  481  and  Bell's  Notes 
288. 

7  Catherine  MKIavin,  H.C.,  May 
11th  1846 ;  Ark.  67.— John  Thompr 
son  (dias  Peter  Walker,  Glasgow, 
Dec.  22d,  28d,  and  24th  1857 ;  2  Irv. 
747. 

8  Dickson  ii.  §  1178. 

9  Diokson  ii.  §  2046.— Hume  il 
894 — ^AliAon  ii.  613,  614,  and  case 
of  Campbell  there. 
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tion  is  different     There  seems  nothing  unreasonable  p*©©*'  ■*  «<>- 

in  allowing  a  witness  to  produce  an  article,  to  illustrate 

how  a  particular  thing  may  be  done,  or  the  like.  But 
where  it  was  proposed  by  a  witness  to  identify  a  key 
produced,  by  fitting  it  to  a  lock  which  the  witness  had 
brought  with  him,  but  which  was  not  a  production^ 
the  objection  that  the  lock  should  have  been  produced 
was  sustained  (1).  And  a  witness  was  not  permitted 
to  prove  measurements  of  a  stucco  impression  of  a 
boot  taken  by  him^  and  which  he  brought  with 
him  (2).  Wliatever  may  be  the  true  limit  to  casual 
productions  of  this  sort^  they  must  be  taken  away  by 
the  witness  (3). 

A  person  who  cannot  be  a  witness  may  be  shewn  Prodnctioii  or 

Ai_  •  ^  A\  !/*»•  ...  T^     peraon  for 

to  other  witnesses  (4),  and  sufficient  notice  is  given  by  identiflcation. 
including  the  person's  name  in  the  list  of  witnesses  (5). 
It  may  be  a  question  whether  in  such  a  case  any 
notice  is  necessary. 

The  prosecutor  cannot  put  an  article  in  evidence  ProBecutoram- 

..,         .  ,.        /^v         T     1         1  -111*  not nae  articles 

Without  notice  (6).     It  has  been  held  mcompetent  to  without  notice. 
identify  an  article  of  dress  upon  the  person  of  the 
accused  as  being  stolen  property  (7).     But  if  notice 
be  given  of  an  article^  such  as  a  watch,  and  several 
are  produced,  any  one  of  the  watches  may  be  selected 

1         ,    .  .  ,  ,«v         Ti*     t  .1  t    ,         Article  wrong 

and  put  m  evidence  (8).     If  the  article  vary  substan-  de^ribed. 

1  Will.  Goodwin,  H.C.,  Feb.  27th  oept  in  bigamy  oases,  but  his  yiews 
1887 ;  1  Swin.  431  and  Bell's  Notes  hare  not  been  followed.— Alison 
279.  U.  468. 

2  Geo.  Milne,  Aberdeen,  April  B  Gtoo.  Clarkson  and  Peter  Mao- 
28th  1866 ;  5  Irv.  229.  donald,  May  8th  1829  ;  Bell's  Notes 

8  Hume  ii.  894.— Alison  ii  618,  274.— John  M'Lean,  Perth,  Got.  8d 

614.  1886 ;  1  Swin.  278  and  BeU's  Notes 

4  Diokson  ii.  §  1727.— Hume  U.  252. 

849  case  of  Larg  and  Mitohell  in  6  Dickson  ii  §  2046.— Hume  ii. 

note   2.— Hill   B.   Hay,  Glasgow,  888. 

April    22d  1822;   Shaw  85.--Jas.  7  Will.  Sutherland  and  others, 

Biyoe,  H.C.,  Marah  11th  and  12th  H.a,  July  17th  1887 ;  1  Swin.  626 

1844 ;  2  Broun  119  and  Bell's  Notes  and  Bell's  Notes  279. 

268.— Edward   Yates   and   Henry  8  Niool  LaidUw,  July  18th  1888 ; 

Parkes,  Glasgow,  Deo.  24th  1861 ;  BeU*s  Notes  277.—Alez.  Humph- 

J.  Shaw   628  and  24   S.   J.    141.  reysor  Alexander,  H.C.,  April  29th 

Alison    opposes    this  piaotice  ex-  1889 ;  2  Swin.  866  and  Bell's  Notes 

277. 
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PBoor  BT  PBo-  tially  from  the  descriptioii  given,  it  will  be  rejected  (1). 
ETtdenceMto  ^*  ^ust  Dot,  howcveT,  be  supposed  that  evidence  may 
•r^e*  not  pro-  ^q^  be  led  as  to  articles  not  produced  (2).  The  fact 
of  the  non-production  may  be  matter  for  observation  (3), 
but  in  many  cases  articles  may  be  incapable  of  pro- 
duction conveniently,  or  at  all.  Thus  it  is  quite  un- 
usual to  produce  animals  (4).  Again,  stolen  articles 
may  have  been  consumed,  or  stolen  money  spent,  or 
the  accused  may  have  secreted  or  destroyed  articles. 
And  where,  in  a  case  of  concealment  of  pregnancy,  it 
was  objected  that  an  after-birth,  which  the  accused's 
mother  had  shown  to  a  medical  witness,  was  not  pro- 
duced, the  objection  was  repelled  (5).  As  regards 
articles  found  in  the  possession  of  the  accused,  the  rule 
seems  to  be,  that  the  prosecutor  cannot  prove  anything 
in  reference  to  them  without  producing  them.  It  is 
true  that  in  one  case  proof  was  allowed  that  a  skeleton 
key  found  on  the  accused  opened  a  cabinet  from  which 
property  was  taken,  although  the  key  was  not  pro- 
duced (6).  But  it  is  thought  that  this  decision  is 
unsound,  the  best  evidence  being  absent.  It  is  in 
cases  of  forgery  and  coining,  where  the  forgery  or  the 
coin  is  the  very  essence  of  the  case,  that  production  is 
most  strictly  required,  unless  the  want  can  be  accounted 
for  in  the  libel  (7).  But  if  this  be  done,  parole 
proof  is  competent  (8).  The  decisions  in  coining 
cases  are  not  satis&ctory  (9).     It  is,  of  course,  com- 


Forgery  and 
coining. 


Dedsiom  con- 
flicting aa  to 
coin. 


1  John  Roy,  Juae  29tk  1829 ; 
BeU's  Notes  276. 

a  Hiune  ii.  898,  894,  and  caw  of 
Maodooald  there. 

8  Alex.  Smith  and  Jas.  Bankin, 
Glasgow,  April  27th  1887  ;  1  Swio. 
505  and  BeU's  Notes  27& 

4  It  seems  at  one  time  to  have 
been  the  practice  to  place  animals 
in  premises  near  the  Court, — ^Alison 
ii.  596.  But  this  is  rarely  if  ever 
done  now. 

0  Alison  Punton,  H.C.»  Not.  5th 


1841 ;  2  Swn.  572  and  BeU's  Notes 
279. 

6  Alex.  Smith  and  Jas.  Rankin» 
Olaqgow,  April  27th  1837  ;  1  Swin. 
605  and  BaU's  Notes  278. 

7  Dionysius  Wielobyoki,  H.C.> 
Jan.  8th  1867  ;  2  Inr.  579  (indict- 
ment)«  There  are  many  similar 
cases  in  the  Reports. 

8  Dickson  i.  §  14a— Hume  i.  Id4» 
and  case  of  Hay  in  Note  a« 

9  Diokaon  ii.  §  2061. 
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petent  to  prove  acts  of  uttering,  althoue^h  the  coin  p»oo»  "^f  *•«<>- 

7  *  ,  ,  .  DUCT10M8. 

is  not  produced     But  in  the  case  of  the  coin  being 

detained  and  libelled  on,  but  getting  lost  or  mixed  up 
with  other  coins,  it  becomes  a  question,  whether  the 
fact  that  the  prosecutor  had  it  in  his  possession,  is  not 
to  preclude  him  from  founding  on  inferior  proof  In 
two  such  cases,  the  jury  were  directed  to  acquit  (1). 
But,  in  'another  case,  they  were  directed  that,  if  satis- 
fied, they  could  convict  (2).  The  judgment  in  the 
two  former  cases  seems  the  more  sound. 

It  is  not  an  absolute  rule  that  the  prosecutor  cannot  Prowcntor  may 

.  ..11  1        .         succeed  though 

obtain  a  conviction  where  he  cannot  use  a  production,  prodiwtion 
owing  to  a  blunder  in  the  description.  Here  there  is 
no  hardship  to  the  accused,  for  the  production  is  ex- 
cluded at  his  instance,  and  if  it  is  for  his  interest 
that  it  should  be  produced,  he  can  withdraw  his  objec- 
tion (3). 

Written  evidence  of  every  collateral  circumstance  is  written  evidence 

^  ,  of  eolUtenl 

not  necessary,  although  such  exists.  The  fact  that  a'»ctenotnecee- 
person  holds  an  o£Sce,  is  proved  by  shewing  that  d/& 
facto  he  was  in  the  exercise  of  it,  and,  where  he  is  a 
witness,  his  own  oath  to  this  is  sufficient.  After  prima 
fadt  proof,  any  one  who  disputes  the  fact  must  prove  his 
allegation  (4).  It  is  not  necessary  to  produce  extracts 
from  registers  to  prove  that  a  person  is  the  wife  of  the 
accused,  or  that  a  child  is  his  child,  or  is  of  a  certain 
age  (5).     Even  in  bigamy  cases,  written  evidence  is 


1  Grace  M'Oiimefl  and  Isabella 
Johiutone,  H.C.,  July  16th  1839 ; 
2  Swin.  435  and  BelVs  Notes  279.— 
Joseph  Simpson,  Jedburgh,  Sept. 
1840  ;  BeU's  Notes  136. 

2  Janet  Ck>nnowa7  or  Laird, 
Glasgow,  May  5th  1840 ;  2  Swin. 
508  and  BeU's  Notes  279.  Mr  BeU 
and  Mr  Dickson  (ii.  §  2051  note  <) 
are  incorrect  in  supposing  that  the 
case  of  M'Ginnes  and  Johnstone 
was  not  before  the  judge  who  tried 
this  case.  He  was  present  at  the 
trial  of  M'Ginnes  and  Johnstone, 


8  John  Wilson  and  Donald 
McGregor,  Perth,  Sept.  1884 ;  BeU's 
Notes  278. 

4  Dickson  i.  §  131.— Alison  ii. 
506, 507. — John  Madeod,  Inverness, 
April  28th  1858  ;  3  Irv.  79  and  SO 
S.  J.  521. — Alex.  Smith  and  John 
MUne,  H.C.,  Dec.  19th  1859  ;  3  Inr. 
506  and  32  a  J.  155.  See  also 
observations  by  Lord  Justice  Clerk 
IngUfl  in  Borthwick.  v.  The  Lord 
Advocate,  Deo.  5th  1862 ;  1  Macph, 
94. 

5  AUson  ii.  507. 
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Prodnctiont 
matt  be  iworn 
to. 


pitooPBTno-  unnecessary  (1).  In  questions  of  property,  the  oath 
of  a  witness  that  an  article  belongs  to  him  is  suffi- 
cient (2),  even  in  the  case  of  real  property  (3). 

Articles  founded  on  must  be  identified  and  have 
their  connection  with  the  case  proved  by  witnesses  (4). 
The  only  real  exception  is  the  case  of  warrants  or 
other  deliverances  of  judicatories,  or  formal  extracts  of 
such  from  the  records  of  British  Courts,  or  extracts 
from  the  official  register  of  births  (5),  which  are  proof 
of  their  own  contents  (6).  Extracts  of  records  of 
foreign  countries  are  not  received  without  proof  of 
their  authenticity  and  formality  (7).  An  extract  is 
the  only  competent  proof  of  judgment  of  a  Court  of 
Record  (8). 

Certificates  of  character  may  be  used  without  proof  of 
their  authenticity,  where  the  accused  has  pled  guilty  (9), 
but  such  use  of  certificates  is  not  the  same  thing  as 
holding  them  to  be  proof  of  their  contents,  and  would 
probably  not  be  permitted  if  the  prosecutor  were  to 

Notadmiaribie    object  (10).     Such  Certificates  are  not  allowed  to  be 

where  eaae  Med.      o  \      / 

used  where  the  case  goes  to  trial  (11),  even  with  con- 
sent of  the  prosecutor  (12).  A  certificate  which  com- 
ments on  the  feicts  of  the  case  cannot  be  read  (1 3). 

1  John  Maclean,  Perth,  Oct.  8d      19th  1889 ;  2  Swin.  486  and  Bell*8 


Certificates  of 
character. 


1886 ;  1  Swin.  278  and  BeU'e  Notes 
282.— Alison  ii  608  oonJtra, 

a  Alieon  ii.  507. 

8  Daniel  Black,  H.C.,  Jan.  9th 
1857 ;  2  Iry.  583  and  29  S.  J.  127. 

4  Dickaon  ii.  $  2053. 

0  Act  17  and  18  Vict.  c.  80,  §  58. 

6  Dickson  ii  9  1061.— Hume  ii. 
855.- Alison  ii.  596  to  590. 

7  Dickson  ii  9  1284.— Hume  ii 
855,  case  of  Deane  there.—  Alison  it 
599'  —  Kenneth  Macrae,  Perth, 
April  1839;  Bell's  Notes  281.— 
Alez.  Humphreys  or  Alexander, 
aC,  April  29th  to  May  8d  1839; 
2  Swin.  356  and  Bell*8  Notes  281.— 
Jane  Macpherson  or  Dempster  and 
others,  H.C.,  Jan.  13th  1862;  4 
Iry.  143  and  34  S.  J.  140. 

8  Hugh  Eraser,  Inverness,  Sept. 


Notes  282.  Of  course  an  extract 
only  proves  that  a  oertaiu  person 
was  convicted ;  its  applicability 
must  be  proved  by  witnesses.  See 
Alison  ii.  600,  601. 
9  Dickson  ii.  §  1938. 

10  Harris  Rosenberg  and  Alithia 
Bamett  or  Rosenberg,  H.C.,  June 
13th  1842;  1  Broun  367  (Lord 
Mackensie's  opinion). 

U  Dickson  ii.  9  1933.  Case  of 
Rosenberg  gupra. — Duncan  Stalker 
and  Thos.  W.  Cuthbert,  H.C.,  Jan. 
29th  1844  ;  2  Broun  79. 

12  Samuel  Waugh  and  John  Ram. 
say,  Deo.  28th  1881 ;  BeU's  Notes 
287. 

18  Daniel  Sutherland,  jun.,  and 
others,  H.C.,  March  2Sd  1847; 
Ark.  242. 
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The  prosecutor  need  not  prove  that  such  produc-  l^^^^ 
tions  as  money  or  bank  notes  are  genuine,  or  that  a  Minute  proof 
dress  or  similar  article,  libelled  on  as  a  woollen  dress  or  ^^  ^ 


nnneces- 


the  like,  is  truly  such.    If  an  article  is  apparently  what  ■*^' 
the  libel  describes  it  to  be,  that  is  sufficient  in  ques* 
tions  as  to  its  nature  (1).     It  is  as  to  the  special  posi- 
tion of  the  articles,  as  connected  with  the  offence  or  the 
offender,  that  evidence  must  be  led  (2).     As  regards  MentMcation  of 

'  ^  .  T  accused,  or  of 

identification,  the  accused  is  himself  a  production,  and  Aitieiea. 
must  be  identified.  Sometimes  witnesses  are  in  diffi- 
culty as  to  this  matter  at  the  trial  from  distance  of 
time,  but  if  they  prove  that  they  identified  a  person 
in  custody  at  an  earlier  period,  and  if  it  be  proved 
alviiTide  that  the  person  was  the  accused,  that  will 
suffice  (3).  The  same  rule  applies  to  productions, 
which  are  generally  identified  by  the  labels  attached 
(4).  Where  a  witness  became  blind  before  the  trial, 
it  was  proved  that  an  article  had  been  identified  by 
him,  and  he  was  then  examined  regarding  it  (6). 
The  case  of  documents  is  that  in  which  most  questions  ^StL**'***"' 
of  this  nature  arise.  Where  documents  are  alleged  to 
have  been  written  by  the  accused,  the  best  evidence 
of  this  fact  is  his  own  admission  (6),  or  proof  by 
witnesses  who  saw  him  write  them.  Failing  such 
evidence,  or  to  strengthen  it,  it  is  competent  to  prove 
handwriting  by  the  evidence  of  those  acquainted  with 


1  Hume  ii.  895,  case  of  Clerk 
and  Brown  in  note  1. — Aliaon  ii. 
603. 

2  A  carious  instance  of  the  ne- 
cessity of  having  matters  of  real 
evidenoe  spoken  to,  occurred  where 
an  attempt  was  made  to  show  that 
the  accused  was  subject  to  fits  of 
derangement,  and  especially  so 
since  he  received  a  wound  on  the 
head.  Witnesses  were  examined, 
but  none  of  them  were  asked  to 
speak  to  any  mark  of  the  wound. 
It  was  then  proposed  that  the  jury 
should  inspect  the  scar,  but  this 
was  not  allowed,  as  the  wound  had 


not  been  connected  with  the  scar, 
and  there  was  no  proof  that  it  was 
there  prior  to  the  offence  libelled. 
— John  Thomson,  H.C.|  Dec.  4th 
1848 ;  J.  Shaw  129. 
8  Dickson  ii.  §  2006. 

4  Dickson  il  §  2006. 

5  John  F.  Taylor,  April  1838 ; 
Beirs  Notes  246. 

6  This  will  not  be  sufficient  if  the 
writing  and  sending  constitute  the 
eorput  delicti,  for  in  that  case  the 
above  actions  amount  to  a  confes- 
sion of  the  chaige,  which,  without 
additional  evidence,  is  not  sufficient 
for  oonviction. 
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Profe0flonal 
OTldence  m  to 
handwriting. 


Proof  of  pluifl, 
moddflb 


SnffidMcy  of 
proof  Mto 
article. 


it  (1).  Agam,  where  a  document  is  said  to  be  written 
by  a  person  other  than  the  prisoner,  or  to  be  a  fabri- 
cation,  the  best  'evidence  of  this  is  the  oath  of  the 
party  whose  writing  it  ptirports  to  be,  and  if  the 
prosecutor  do  not  call  him^  or  account  for  his  absence, 
secondary  evidence  will  not  be  allowed  (2).  But  it 
will  be  allowed  where  cause  is  shown  for  the  absence 
of  the  best  evidence  (3).  Formerly  it  was  thought 
permissible  to  prove  the  forgery  of  signatures  of  one 
bank  official  by  other  officials  (4).  But  it  is  probable 
that  such  proof  would  not  now  be  allowed  unless  the 
absence  of  the  better  evidence  were  accounted  for  (6). 
The  evidence  of  professional  witnesses  as  to  writings, 
though  competent  (6),  is  admitted  by  all  the  text 
books  to  be  of  little  value  (7)>  and  is  not  by  itself 
sufficient  proof  (8). 

Where  plans,  or  models,  or  timilar  articles  are  to 
be  used,  the  proper  witnesses  to  prove  their  correct- 
ness are  those  who  prepared  them  (9). 

The  question  whether  the  proof  relating  to  produc- 
tions is  sufficient,  is  one  for  the  Court.  But  the 
Court  will  sometimes  admit  a  document,  though  the 


1  Hume  iL  S95.— Aluon  ii.  602. 

8  Alex.  Humphreys  or  Alez- 
floider,  H.C.,  April  29th  to  May  8d 
1889 ;  2  Swin.  856  and  BeU^s  Notes 
284  and  287. 

3  Christian  Kennedy  or  Connor: 
Nov.  9th  1829;  BeU's  Notes  61.— 
Alison  (ii.  508),  quotes  this  case  as 
a  warrant  for  a  greater  relaxation 
of  rule  than  Bell's  Report  indicates. 
— Joseph  M.  WUnon,  H.C.,  June 
8th  1857  ;  2  Ir7.  626  and  29  S.  J. 
561. 

4  Alison  ii.  508,  and  case  of  Smith 
or  Selkridge  there. — ii  608. 

6  That  it  was  usual  even  formerly 
to  account  for  the  absence  of  the 
beet  evidence  is  indicated  by  the 
case  of  Kennedy  ntpiu,  and  by 


Andrew   Bobb,  Feb.    20th   1832; 
BeU's  Notes  61. 

•  John  Porteous,  H.C.,  July  2d 
1867  ;  5  Inr.  456. 

7  Dickson  i.  §  925.— Hume  ii. 
895.— Alison  ii.  603. 

8  Thoe.  Hunter  and -others,  H.C., 
Jan.  8d  to  5th,  and  8th  to  11th 
1888 ;  2  Swin.  1  and  BeU's  Notes  61. 
— Bob.  M.  Beveridge,  Ayr,  Oct. 
6th  1860 ;  8  Irv.  625.— In  earUer 
cases  such  evidence  was  aUowed. — 
Wm.  Harvey,  Feb.  2Sd  1835;  BeU's 
Notes  61. — Alex.  Eraser  and  Mar- 
garet Wright,  March  16th  1885 ; 
BeU's  Notes  61. 

9  Joseph  Alison  and  MaxweU 
AUson,  H.C..  July  16th  1888;  2 
Swin.  167  and  BeU's  Notes  280. 
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proof  in  reference  to  it  be  somewhat  incomplete,  leav-P«o<»'»TPKo- 

f  ,  ,  ^^       r  f  DUCTI0N8. 

ing  the  eflfect  of  it  to  the  jury  (1).  

Records  or  official  extracts  being  evidence  of  their  Pntt*??  art*c»«« 

°  ,  in  evidence. 

contents,  they  cannot  be  affected  by  parole  evidence  judicial 

(2).     And  as  they  are  proof  against  a  party  where  affected  by 

they    describe   proceedings    so    as    to    indicate    that^*"^ 

they  were  formal  and  regular,  so  they  are  conclusive 

against  the  proceedings,  if  they  indicate  them  to  have 

been  irregular  (3).     Thus,  convictions  which  did  not 

bear  that  the  witnesses  had  been  sworn,  were  rejected 

(4).     But  where  the  word  "  evidence  "  was  used,  it 

was  held  to  imply  evidence  on  oath  (5).     And  the 

same  was  held  where  the  word  ''  examined  "  was  alone 

used  (6).     An  extract  <;onviction  for  theft  ought  to 

state  the  articles  stolen  (7).     An  extract  was  rejected, 

being  only  signed   on  the  last  page  {8).     But  one  Extract  signed 

signature  was  held  sufficient  where  the  extract  was  ononiy.   ^^*^ 

one  sheet  (9). 

Medical  reports  are  sworn  to  as  true  by  those  who^®^^"'*®'** 
drew  them  up  (10).     It  is  not  a  sufficient  objection  to 
a  medical  report  that  it  was  made  up  at  an  interval 

1  Ragan  or  Aitken  V.  Procurator-  262. — See  also  Thos.  Puzres,  H.C.; 

fiscal   of  Ifaimshire,  H.C.,  Nov.  May  16th  1825 ;   Shaw  133.— Gold 

16th  1857  ;  2  Irv.  739  and  80  S.  J.  v.  Hunter  and  others,  H.C^  June 

83.— Eor  cases  of  documents  re-  24th  1847  ;  Ark.  318. 

jected,  see  John  Wilson  and  others,  6  Alison  ii.  598,  case  of  M'Queen 

July  4th  1831 ;  Bell's  Notes  279.—  and  Rohson  there.— Isabella  Cobb 

Jas.   Stevens,  March   16th  1839;  or   Fairweather,  H.C.,  Nov.  21st 

Bell's    Notes    280.— Alex.    Hum-  1836 ;  1  Swin.  854  and  Bell's  Notes 

phreys  or  Alexander,  H.C^  April  282. 

29th  to  Uaiy  3d  1839  ;  Bell's  Notes  •  Alison  ii  51,  case  of  Connar 

280  and  Swinton's  Special  Report.  there. — ^ii.  597,  case  of  Gunn  and 

a  Dickson  ii.  §§  1061, 1062.— Jane  Macgregor  there. 

MacphersonorDempster  and  others,  7  WilL     Mackenzie,     Glasgow, 

H.O.,  Jan.  13th  1862  ;  4  Irv.  143.—  Sept.  12th  1836  ;  1  Swin.  299. 

(This  point  is  not  mentioned  in  the  8  Hugh  Fraser,  Inverness,  Sept. 

rubric.)— Isabella   Cobb   or  Pair-  19th  1839  ;  2  Swin.  436  and  Bell's 

weather,  H.C.,  Nov.  21st  1836 ;  1  Notes  279  and  281. 

Swin.  354  and  Bell's  Notes  282.  9  Alison  Punton,  H.C.,  Nov.  5th 

8  Alison  ii.  597,  598.  1841 ;  2  Swin.  572  and  BeU'^  Notes 

4  Allan  Grant  and  others,  H.C.,  281. 

March  5th  1827  ;  Syme  138.— Ann  10  Dickson  ii.  $  2009.— Alison  u. 

Thomas  or  Dykes  and  Helen  Good-  541.— ii  601,  602. 
all,  H.C.,   Nov.  9th  1827;  Syme 
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Ancient  books. 


Declaration. 


after  the  occurrence  of  the  circumstances  to  which  it 
relates  (1).  A  medical  report  which  details  facts 
derived  from  hearsay  is  objectionable  (2). 

Flans  or  models  to  be  used  in  evidence  should  not 
contain  anything  but  that  which  is  presented  to  view 
by  the  place  or  premises  represented  in  their  ordinary 
state  (3).  They  should  be  prepared  by  a  neutral 
person  (4).  Where  the  proof  relates  to  ancient 
matters,  old  chronicles,  or  histories,  or  maps,  or  old 
family  Bibles,  with  entries  of  births,  ScCy  may  be  used 
to  show  when  or  where  a  particular  person  died,  or 
the  like  (5).  And  it  is  competent  to  examine  a 
witness  who  is  learned  as  to  ancient  works  to  prove 
the  book  or  map  produced  to  be  truly  what  it  purports 
to  be  (6).  Also,  a  witness  who  wrote  an  entry  in 
shorthand  in  a  book  produced,  may  prove  what  the 
entry  is  (7). 

If  statements  in  a  declaration  are  to  be  used,  it 
must  have  been  taken  on  the  charge  on  which  the 
prisoner  is  being  tried  (8),  and  must  be  produced  (9). 


1  Alison  U.  661. 

2  Margaret  Shiells  or  Fletcher, 
H.C.,  Nov.  7th  1846 ;  Ark.  171.— 
Alison  (u.  602)  states  that  if  the 
writer  of  a  medical  report  die  be- 
fore the  trial,  his  report  may  be 
used  in  evidence.  This  may  be 
doubted. 

8  Arthur  Woods  and  Henrietta 
Young  or  Woods,  H.C.,  Feb.  25th 
1889;  Bell's  Notes  280.— Donald 
Kennedy,  H.C.,  Dec  8d  1888 ;  2 
Swin.  213  and  Bell's  Notes  280. 

4  J  as.  Freeland,  Jedbui^h,  April 
7th  1885 ;  BeU's  Notes  248. 

6  Dickson  u.  §§  1174»  1175, 1176. 
— ^Alez.  Humphreys  or  Alexander, 
H.C.,  April  80th  and  May  1st,  2d, 
and  8d  1889 ;  Bell's  Notes  288  and 
8winton's  Special  Beport 

•  Case  of  Humphreys,  nt  mpra. 
Bell's  Notes  280,  288,  and  289,  and 


Swinton's  Special  Report.  Here  it 
was  proposed  to  prove  an  ancient 
fact  by  proving  the  genuineness  of 
the  signature  to  an  ancient  attesta- 
tion of  the  fact ;  the  Court  held 
that  the  signature  might  be  proved 
and  the  document  read,  but  not  to 
the  effect  of  proving  the  fact 
affirmed.  The  question  was  also 
raised,  but  not  decided,  whether 
the  keeper  of  an  ancient  book  of 
register,  may  prove  that  he  had 
made  a  search  for  and  had  not 
found  a  certain  thing  in  a  book  not 
produced. 

7  Geo.  Gibb,  Glasgow,  May  8d 
1871 ;  2  Couper  85. 

8  Jas.  Stewart,  Ayr,  Sept.  11th 
1866 ;  5  Irv.  810  and  2  S.  L.  R. 
276. 

9  Dickson  i.  9  111.— ii.  i  1426.-- 
Hume  ii  825.— ii.  382. 
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It  may  be  doubted  whether  the  doctrine  laid  down  byP«oo'»T^™o- 

^J  ^  ^  ^  ,     •'   DUCTI0N8. 

certain  writers  (1)  is  sound — Vvz,,  that  if  a  declaration  ^^^  ^^  ^^ 
have  perished,  or  been  lost,  without  fault  on  the  pro- *«^^**^*®'*- 
secutor*8  part,  he  may  prove  its  tenor  by  parole.     The  ^l^^to?^^ 
declaration  must  be  proved  ;  but  this  is  generally  dis- 
pensed with  by  the  accused  admitting  it  (2).     It  is 
customary,  however,  in  cases  of  murder  to  prove  the 
declaration  formally.     In  practice,  two  of  thos6  whoJJJJ^**"®'^*** 
signed  the  declaration  prove  it,  including  all  the  cir- 
cumstances, such  as  the  accused's  state  of  mind,  the 
cautions  given,  &c.  (3).     Declarations  should  not  l>ejn^55j  ^ 
proved  by  Procurators  Fiscal  and  police  officers  alone,  p®'^**''*"^ 
without  bringing  forward  the  magistrate  (4)  ;  but  the 
magistrate  and  a  police  officer  are  sufficient  (5).     The 
mere  fact  that  the  magistrate  is  not  called  will  not 
exclude  the  declaration  (6).     Where  articles  are  re-^*^^'®*'*^* 
ferred  to  in  a  declaration,  they  need  not  be  shown  to 
the  witnesses  who  prove  the  declaration  at  the  trial, 
provided  they  were  duly  labelled  and  signed  as  relative 
to  the  declaration,  at  the  time  when  it  was  emitted  (7). 
But  the  articles  must  be  produced  by  the  prosecutor, 
otherwise  the  declaration  will  be  inadmissible  (8). 

Each  separate  declaration  must  be  proved  by  wit-  S^toJEel** 
nesses.     The  first  cannot  be  proved  by  a  docquet  of 
admission  in  the  second  (9\     When  more  than  one  Not  necessary  to 

^    '  prove  that  nret 

declaration  is  produced,  the  prosecutor  need  not  prove  «ad  orer. 

1  AEw>n  ii.  $76 ;  Diokson  ii.  §  8  John   Bunudde   and   Hannah 

1426.  Sanderson  or  Burnside,  Jedbui^h, 

a  Alison  ii.  558.  Sept.  8th  1863  ;  4  Irv.  440.    (Thia 

8  Diokson  ii  §  1425. — Hume  ii  point   is   not    mentioned   in   the 

827,  328,  329.— Alison  ii  557,  558.  rubric) 

4  Catherine  M'Gavin,  H.C.,  May  9  Catherine  M'Gavin,  H.C.,  May 

11th  1846;  Ark.  67.— John  Vallance,  11th  1846 ;  Ark  67.— Daniel  Wynne 

H.C.,  Nov.  80th  1846 ;  Ark.  181.  and  others,  Glasgow,  Oct.  2d  1857 ; 

6  Helen  Foster,  Jedburgh,  April  2  Irv.  720. -Simon  Hossack,  H.C., 
16th  1867  ;  5  Irv.  370  and  89  S.  J.  Jan.  11th  1858 ;  8  Irv.  1— These 
887  and  4  S.L.R.,  2.  cases  overrule  Hume  ii.  329,  case  of 

•  Geo.  Howden,  Jedbui^h,  April  Wylie  in  note  2.—  Alison  ii.  559.— 

8th  1850 ;  J.  Shaw  851.  Thos.  Kelly,  Stirling,  April  18th 

7  Will.  Smith,  H.C.,  April  12th,  1887 ;  Bellas  Notes  240.— Rob.  Reid, 
18th,  and  14th  1854 ;  1  Irv.  878.  June  29th  1885 ;  BeU*s  Notes  241. 


610 


TRIAL. 


Pkoof  bt  pbo- 
DncnoNS. 


Most  all  decla- 
ration! be  pro- 
duced f 


D.  evidence  of 
contents 

Is  parole  compe- 
tent to  modify  P 


D.  within  con- 
trol of  proia- 
cntor. 


D.  of  person 
insane. 


that  ihe  first  was  read  when  the  second  was  emitted, 
the  presumption  being  that  the  procedure  was  regular 
(1).  The  prosecutor  is  bound  to  produce  all  the  decla- 
rations (2).  But  the  fact  that  the  accused  has  emitted 
a  previous  declaration  which  is  not  produced,  will  not 
exclude  that  produced,  if  the  previous  one  was  not 
emitted  before  a  magistrate  (3).  Where  all  are  pro- 
duced and  some  excluded  on  objection,  the  accused 
cannot  object  to  the  others  being  read  (4).  But 
where  one  of  several  is  excluded,  the  accused,  if  the 
others  are  read,  may  insist  upon  the  excluded  one 
being  read  also,  if  so  advised  (5). 

A  declaration  is  evidence  of  its  contents.  Whether 
it  can  be  challenged  a»  to  the  accuracy  of  phrases  or 
passages,  and  evidence  brougjit  in  support  of  the 
objection,  is  a  question  about  which  diflFerence  of 
opinion  prevails  (6).  A  declaration  is  evidence  only 
as  regards  the  person  who  emits  it  (7),  and  is  evidence 
against  him,  but  not  in  his  favour.  The  prosecutor 
is  alone  entitled  to  put  them  in  evidence.  The  accused 
cannot  demand  that  a  declaration  be  read  if  the  pro- 
secutor objects  (8),      Although  the  declaration  of  a 


1  Alex.  Duncan  and  Sam.  Hip- 
pesley,  Aberdeen,  Got.  3d  1821; 
Shaw  45. 

8  Hume  11.  326  case  of  Whyte  in 
note  2.— Alison  11.  572— Thos. 
Loch,  Inverness,  April  2l8t  1837;  1 
Swin.  494  and  Bell's  Notes  240.— 
(The  contrary  was  held  in  an  early 
case,  Hume  il.  326,  case  of  Ander- 
son in  note  2). 

8  Alison  ii.  578,  oase  of  Johnston 
there. 

4  Hume  ii  826  case  of  Stansfield 
in  note  2.— Hume  ii.  831  case  of 
Mackechnie  and  M'Cormick  in  note 
1. — ^Alison  ii.  573  and  cases  of  Bran- 
nan  :  and  Craw  and  Cruickshauks 
there. — Daniel  Gilchrist  and  Angus 
Mirer,  Invemess,  Sept.  1835 ; 
Bell's  Notes  240. 

6  Hume  ii.  826  case  of  Stansfield 


in  note  2. — ii.  829,  case  of  Wylie  in 
note  2. — ^ii.  830,  case  of  Steward 
with  quotation  from  interlocutor  in 
note  1. — Alison  ii  573. 

•  Dickson  ii.  §  1427. — Hume  ii. 
882.— Alison  IL  576.  — Houston 
Cathie,  Dec.  9th  1833 ;  Bell's  Notes 
243.>-See  also  BumeU  498,  case  of 
MacNaught  in  note. 

7  Dickson  ii.  §  1428. — Hume  ii 
825,  326,  827. —Alison  ii  576, 
577. -John  Maoallum  and  Will. 
Comer,  H.C.,  July  22d  1858;  1 
Iry.  259,  Lord  Justice  General 
Macneill's  charge. 

8  Dickson  ii.  §  1428.— Alison  ii. 
577,  case  of  M'Queen  and  Robson 
there. — Elizabeth  Kennedy  or  Potts* 
Glasgow,  Dec.  27th  1842 ;  1  Broun 
497  (and  another  case  in  note)  and 
Bell's  Notes  285. 
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maniac  is  inadmissible  as  evidence,  it  is  an  element  inP»oo»»T'w>-  ^ 


DUCnOHS. 


testing  whether  the   accused   waa  truly  insane,   and 

is  generally  read  under  reservation  of  the  right  to  { 

direct  the  jury  at  the  close  of  the  case  that  it  is  not  I 

evidence  (1).     If  a  person,  has  been  examined,  but  not^^jJ^^JJ^^J^}^  ; 

tried,  his  declaration  may  be  used  in  &  trial  for  perjury,  JS^JmSSr!** 

committed  at  the  trial  of  another  person  in  reference 

to  the  same  matter  (2). 

A    declaration    emitted    by    a    person    afterwards  i 

examined  as  a  witness  cannot  be  used   in  evidence  : 

by  the  accused  (3).  i 

Where  there  has  been  a  civil  suit  in  reference  to  a  ^*»;22!f**?5»  ^  ' 

A  dvll  suit 

matter  which  gives  rise  to  a  criminal  charge,  it  is  com-  ^ 

petent  to  produce  the  statements  and  declarations  of 

the  accused  in  the  civil  case  (4)i     And  where  it  was 

alleged  that  a  note  by  the  Lord  Ordinary  in  a  civil 

suit  had  led  to  the  forgeries  libelled,  the  note  was 

allowed  to  be  put  in  evidence  (5).     But  extracts  ofSautST**^" 

kirk-session  minutes  bearing  to  contain  confessions,  are 

not  admissible  (6). 

The  written  deposition  of  a  person  who  is  dead  is 
admissible  (7),  whether  the  person  were  the  party 
injured  or  not,  if  he  would  have  been  a  competent 
witness  (8),       But  it  is   not    competent  to  use  the 

1  Alex.  Millie,  H.C.,  Feb.  9tb,  288.— WiU.  Cuthbert  and  Isobel 
10th,  11th,  1863 ;  4  Inr.  801  and  85  Cuthbert,  Perth,  April  26th  1842 ; 
8.  J.  470.  1  Broun  811  and  Bell's  Notes  288. 

2  Alison  i  481. — Margaret  Ross,  7  Diokson  ii.  §  1965. — Hume  ii. 
Stirling,  Sept.  8d  1886 ;  1  Swin.  407,  and  several  cases  in  note  1.— 
297  and  Bell's  Notes  240.  ii.  409,  410,  and  case  of  Downie 

8  Gko.   Milne,  Aberdeen,  April  there. — ^Alison  iL  604. — ii.  628.— 

28th  1866  ;  5  Irv.  229.  Jas.  Qow,  Nov.  11th  1881 ;  Bell's 

4  Hume  it  826,  case  of  M^Iver  Notes   291.  — Thos.    Hunter   and 

and   M'Callum   there.— Alison  ii.  others,    H.C.,    Jan.    8d.    to   11th 

567.— ii.  577.— Alex.  Humphreys  or  1888  ;  Bell's  Notes  291  and  Swin- 

Alexander,  H.C.,  April  29th  to  May  ton's  Special  Report 

8d  1889 ;   2  Swin.  856  and  Bell's  8  M'Intosh,     Aberdeen,     April 

Notes  240.  18th  1822,  mentioned  erroneously 

6  Alex.    Humphreys    or    Alex-  in  Alison  iL  516,  as  having  occurred 

ander,  supra,  at  Inverness ;  see  2  Irv.  175,  note. 

•  Alison  Punton,  H.C.,  Nov.  5th  — John   Stewart,  H.O.,  June  4th 

1841 ;  2  bwin.  572  and  Bell's  Notes  1855 ;  2  Irv.  166  and  27  S.J.  408. 
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pkoovbtpbo-   declaration  emitted  by  another  person  accused  on  the 
D     ition  of  a  ^™®  chargc,  who  has  died  before  the  trial  (1 ).     It  is 
deceased  penoQ.  qo^  ncccssary  that  the  deceased  should  believe  himself 
dead  eo^Meuaed.  to  be  dying  whou  he  emits  the  deposition  (2).     Such 
depositions  are  generally  taken  by  a  magistrate,  but  a 
declaration  deliberately  made,  though  without  an  oath, 
and  taken  down  "  by  any  creditable  person,"  is  admis- 
sible (3).     It  is  essential  that  the  paper  itself  be  pro- 
duced (4),  and  be  sworn  to  as  correct,  and  as  freely 
Preeoffniuon  of  emitted  by  the  deceased,  when  sane  (5).     The  precog- 
nition of  a  deceased  person   is   inadmissible  (6),   but 
when  a  precognition  had  been  practically  made  part 
of  a  solemn  declaration  by  being  read  over  to  the 
deceased,  and  declared  to  be  truth  by  him,  in  sworn 
declaration,  it  was  admitted  (7).     A  deposition  of  a 
person  still  alive  is  inadmissible,  even  of  consent  (8). 
Deposition  of  one  A  declaration  in  writiug  by  the  spouse  of  the  accused 
of  accnaed.       is  inadmissible  (9).     But  where  the  wife  of  the  accused 
was  the  injured  party,  and  the  charge  was  that  he 
had  falsely  accused  her  to  the  authorities  as  guilty  of 
a  crime,   the    declaration    which    she    emitted   when 
examined  upon  the  false  charge  was  held  admissible, 
as  part  of  the  res  geetcB  of  the  offence  of  the  hus- 
band (10). 


Declaration  by 
wife  falsely 
accused. 


1  Hume  ii.  410. — In  the  oaae  of 
Beid  there  mentioned,  the  accused 
seems  to  hare  been  allowed  to 
found  on  the  declaration  of  a  de- 
ceased co-accused,  but  only  by  in- 
dulgence. 

a  Hume  iL  407,  case  of  ESphin- 
Bton  in  note  1. — Alison  ii.  605. — 
Jas.  Bell,  H.C.,  June  22d  18S5; 
BeU's  Notes  292  and  18  Shaw's 
Session  Cases  1179.  —  Isabella 
Brodie,  H.C.,  March  12th  1846; 
Ark.  45.-John  Stewart,  H.C., 
June  4th  1855 ;  2  Irr.  166  and  27 
S.  J.  408. 

8  Hume  ii.  407.— Alison  iL  607. 

4  Alison  iL  607. 

6  Hume  ii.  407. 

•  Dickson  L  §  I06.-Murdoch  M. 


Mcintosh,  Perth,  April  26th  1838 ; 
2  Swin.  108  and  Bellas  Notes  292.— 
Chas.  Ormund  and  Will.  Wylie, 
Glasgow,  May  11th  1848;  Ark. 
488.— Alison  ii.  608  contra. 

7  Bridget  Kenny  or  Lynch,  Dun- 
dee, Sept.  18th  1866 ;  5  Irr.  800 
and  89  S.J.,  2  and  2  S.L.R.  273. 
— Carl  J.  Peterson  and  Luoiana  Di- 
lucca,  Aberdeen,  April  28th  1874 ; 
2  Couper  557. 

8  Hume  iL  410,  case  of  Chalmers 
and  others  in  note  1. — Alison  iL 
516,- -ii.  609.— Paul  Cavalari,  Glas- 
gow, Sept.  28th,  1854  ;  1  Irv.  564. 

9  Hume  it  400,  case  of  Gk>ldie  in 
note  2. 

10  Elliot  Milkr,  Jedburgh,  Sept. 
17th  1847 ;  Ark.  855. 
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The  accused's  letters,  except  those  to  his  agent  as  to  pkoofbt 
his  defence,  are  evidence,  though  found  undespatched 


,  .  .  ,-  V  All.  ..11  1  Accuaed's  letteiv 

in  his  possession  (1).  And  his  pnvate  books  and  andpapen. 
diary  may  be  evidence.  But  though  they  may  be  read 
and  commented  upon  by  the  accused  if  produced  by 
the  prosecutor,  they  are  not  evidence  in  his  favour, 
and  a  state  of  affairs  made  up  by  a  professional  man 
from  the  accused's  books  and  his  own  statements,  the 
books  not  being  produced,  was  not  admitted  in 
evidence  (2).       Letters  or  books   or  diaries  of  other  Lefcten,  Ac.,  of 

,.,T  I  •!  TkAixA         others  not  ovl- 

persons  are  not  m  memselved  evidence.     But  letters  dence  unless 

proved  to  have  been  delivered  to  the  accused,  or  found  °** 

in  his   possession,    may   be   used,    always  excepting 

privileged  letters  from  his  agent.     And  letters  written 

in  correspondence  with  the  accused  are  admissible  (3). 

Drafts  or  copies  of  letters  not  proved  to  have  been  sent  DnAs  or  copies. 

to  the  accused,  are  not  admissible  (4).     But  where  a 

copy  only  wajs  produced,  it  was  held  sufficient  to  make 

it  admissible,  that  the  previous  and  subsequent  letters 

shewed  that  the  original  had  been  received  (5).     Copies 

of  letters  to  foreign  witnesses  requiring  their  attendance 

at  the  trial,  and  their  answers  refusing  to  attend,  are 

admissible  (6).     The  books  or  diaries  of  persons  other  Books.  &c..  of 

than  the  accused   are   not  evidence  against  him  (7),  ^**^®"' 

although  they  might  be  admissible  in  his  favour  if 

1  Hume  ii.  S96. — AliBon  ii.  611.  Madeleine  H.  Smith,  tupra. 

2  Harris  Roeenbeig  and  Alithia  6  Madeleine  H.  Smith,  H.C., 
Bamett  or  Rosenberg,  Aberdeen,  June  80th  to  July  9th  1857  ;  2  Irv. 
April  16th  1842 ;  1  Broun  266  and  641  and  29  S.  J.  664. 

Bell's  Notes  285.  It  may  be  doubted  6  Joseph  M.  Wilson,  H.C.,  June 
whether  in  any  ease  such  a  doou-  8th  1857 ;  2  Inr.  626  and  29  S.  J. 
ment  would  be  received,  as  such  561.  As  to  the  question  whether 
matters  should  be  proved  by  parole  the  ezlMtence  of  a  copy  excludes 
of  the  witness,  he  of  course  being  parole  of  the  contents  of  a  docu- 
entitled  to  look  at  his  state  to  re-  ment  lost  or  destroyed,  vide  Dick- 
fresh  bis  memory.  son  i.  §  149. 

8  Dickson  i  §  107.— Madeleine  7  Case  of  Smith  nipra.— See  ob- 

H.  Smith,  H.C.,  June  80th  to  July  servations  by  Lord  President  Mao- 

9th  1857 ;  2  Irv.  641  and  29  B.  J.  neill   in   Hogg   v.    Campbell  and 

564.  others,  June  9th  1864 ;  2  Maoph. 

4  Dickson  L    §    107.— Case  of  1158. 

2k 
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Convplrecy 
exceptional. 


Trifling  errors 
will  not  exdade. 


UnBUunped 
receipts. 


Opposite  party 
may  found  on 
writing  pro- 
daced. 


the  person  was  dead.  In  cases  of  conspiracy,  papers 
found  upon  the  accused,  though  apparently  never  used 
or  published,  and  though  the  writers  be  unknown, 
may  be  used  against  all  the  conspirators  (1).  But  the 
prosecutor  may  not  without  notice,  extend  his  proof 
by  using  letters  written  long  before  the  date  fixed  as 
the  commencement  of  the  conspiracy  (2).  As  a  general 
rule,  documents  which  come  into  existence  after  the 
accused  has  been  apprehended,  are  not  evidence  against 
him  (3),  except  as  general  proof  of  the  existence  of  the 
conspiracy. 

Trifling  errors  or  informalities  will  not  exclude  docu- 
ments. A  clerical  error  in  the  date  of  a  declaration 
even  was  not  held  fatal  (4),  and  unstamped  receipts 
are  admissible  (5). 

If  any  writing,  such  as  a  business  book,  be  pro- 
duced by  either  party,  the  whole  of  it  may  be  made 
use  of  by  the  opposite  party  ;  though  not  necessarily 
to  the  eflFect  of  making  that  to  be  evidence  for  the 
opposite  party  which  would  otherwise  be  incompetent, 
but  merely  of  entitling  him  to  have  it  read,  and  to 
comment  upon  it  (6). 


1  Hume  ii.  896,  897.— Alison  ii. 
612,  613.— Thos.  Hunter  and  others, 
H.C.,  Jan.  8d  to  11th  1888 ;  2 
Swin.  1  and  Bell's  Notes  281.— 
Jas.  Gumming,  John  Grant,  and 
others,  H.C.,  Nov.  7th  and  to  25th 
1848;  J.  Shaw  17.— Besides  the 
point  mentioned  in  the  rubric, 
another  point  relating  to  a  similar 
question  is  reported  at  p.  54. 

8  Case  of  Gumming  and  others, 
suprcL 

8  Alison  ii.  618. 

4  Jas.  Robertson,  Perth,  July 
28th  1850  ;  J.  Shaw  447. 

6  Alison  ii.  610,  case  of  Bramwell 
there. — John  Mackenzie,  H.G.,  July 
20th  1846 ;  Ark.  97.-  See  also  Harris 
Bosenberg  and  Alithia  Barnett  or 
Bosenberg,  Aberdeen,  April  16th 


1842 ;  1  Broun  266  and  Bell's  Notes 
281. — Peter  Dale  and  Jane  Macauley 
or  Dale,  Glasgow,  May  1834 ;  Bell's 
Notes  280. 

6  Al«z.  Humphreys  or  Alexan- 
der, H.G.,  April  29th  1839 ;  Bell's 
Notes  284  (2d  notice  on  that  page) 
and  Swinton's  Special  Report.  But 
where  the  Grown  libelled  on  a 
Grown  oflSoe  letter  book,  for  certain 
letters  only,  the  Gourt  held  that  the 
accused  could  not  claim  to  see  or 
make  use  of  the  rest  of  the  book. 
Joseph  M.  Wilson,  H.C.,  June  6th 
1857 ;  2  Irr.  626  and  29  S.  J.  561. 
The  report  does  not  explain  whether 
this  ruling  proceeded  on  the  ex- 
pediency,  on  public  grounds,  of  re- 
laxing ordinary  rules  in  the  case  of 
Crown  office  books. 
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Previous   convictions  must  be   proved   durinsf  theP«ooFBT 
proof  of  the  cause,  and  the  mere  fact  that  a  statute  ^^^^f  nyioM 
applicable  to  the  United  Kingdom  contains  provisions  conTictiona. 
whereby  previous  convictions   may  be  proved    after 
verdict,  will  not  be  held  sufficient  to  alter  the  universal 
practice  of  Scottish  Courts  (1). 

Both  as  regards  parole  proof  and  proof  by  produc-  seoonduy 
tions,  it  is  a  fixed  rule,  that  secondary  evidence  shall  *^  *"^' 
not  be  received,  until  the  absence  of  the  best  evidence 
has  been  accounted  for  (2). 

A  few  words  on  the  sufficiency  of  evidence  may  be  suffickct  of 
useful.     No  extrajudicial  confession  is  sufficient  for  xo  eztmrjadiciai 
conviction  (3),  even  though  made  in  a  declaration  (4).  ^'dentT 
What  additional  evidence  shall  suffice  is  a  question  of 
circumstancea     A  merely  suspicious  circumstance  will 
rarely  be  enough  (6).     But  where  the  proof  of  theft 
consisted  of  a  confession  and  evidence  that  the  accused, 
who  before  the  offence  had   been  destitute,  had  after 
it  a  considerable  sum,  he  was  convicted  (6).     And,  in 
a  case  of  sending  threatening  letters,  the  ac(^sed  was 
convicted,  the  only  evidence,  besides  confessions,  being 
that  the  letters  contained  statements  which  she  had 
told    others    were    in    them,   and   that  there   was    a 
similarity  between  her  hand-writing  and  that  of  the 
letters  (7). 

Previous  convictions  may  be  proved  by  an  extract  ?«»' of  p^^oob 
sworn  to  as  applymg  to  the  accused  (8). 


1  Wm.  Cox,  Dundee,  April  28d 
1872 ;  2  Couper  229  and  44  S.  J. 
880  and  9  S.  L.  R.  451. 

8  John  S.  Montgomeryf  Aberdeen, 
S^t.  25th  1855 ;  2  Inr.  222. 

8  Dickson  ii.  §  1464  — Thoe. 
Hunter  and  othen,  H.C.,  Jan.  8d 
1838 ;  Beira  Notes  289  and  Swin- 
ton's  Special  Report. 

4  Dickson  ii.  §  1480.— Hume  ii. 
824  and  case  of  Ramsay  in  note  8. — 
Alison  iL  578, 579,  and  case  of  Dun- 


lop  and  others  there  • — Arch.  Duncan 
and  Cbas.  Mackenzie,  Deo.  80th 
1881 ;  Bell's  Notes  289. 

6  Ann  Duff  and  Janet  Falconer, 
Dec  19th  1881 ;  Bell's  Notes  289.— 
Jas.  Douglas,  Nov.  17th  1834 ;  Bell's 
Notes  240. 

6  John  Buchanan,  Nov.  17th 
1887 ;  Bell's  Notes  240.     . 

7  Elisabeth  Edmiston,  H.C.,  Jan. 
15th  1806 ;  1  S.  L.  R.  107. 

8  Act  34  and  85  Vict  0. 112,  §1& 
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Recent  posses- 
sion In  tiief  t. 


The  evidence  of  one  witness  is  not  sufficient  to  con- 
vict (1),  unless  this  be  declared  sufficient  by  statute 
as  regards  the  particular  offence.  K  there  be  a 
statute  making  it  sufficient,  such  evidence  may  suffice, 
although  there  be  no  penuria,  and  other  witnesses 
might  have  been  called  (2).  If  a  witness  be  corrobor- 
ated by  circumstances  (3),  or  by  the  accused's  de- 
claration or  confession,  this  is  sufficient  (4).  On 
the  other  hand,  two  or  even  more  soGvi  criminis, 
require  corroboration  by  witnesses,  or  circumstances, 
or  confessions  (5).  Whether  the  evidence  of  one 
unsuspected  witness,  supported  by  that  of  a  aocius, 
may  be  sufficient,  is  a  disputed  point  (6).  It  is  not 
necessary  that  there  should  be  two  witnesses  to  prove 
any  fact  (7),  or  even  any  single  act  in  a  continuous 
crime,  such  as  incest,  or  treason  (8).  Even  a  sub- 
stantive aggravation  may  be  proved  by  one  witness  (9). 

Circumstantial  proof  alone  may  suffice  (10).  In  the 
cases  of  some  crimes  such  proof  is  often  all  that  can 
be  obtained.     Thus,  recent  possession  of  stolen  pro- 


Thifl  statute  removes  the  difficulties 
which  arose  in  John  Docherty  or 
Doherty,  Glasgow,  April  22d  1864  ; 

4  Irr.  501. — John  Patrick  and 
others,  Aberdeen,  Sept  21st  1866 ; 

5  Irr.  308  and  39  S.  J.  3. 

1  Dickson  ii  §  2038.— Hume  ii. 
883.— Alison  u.  551. 

2  Jopp  V.  Pirie,  Aberdeen,  April 
15th  1869  ;  1  Couper  240. 

8  Dickson  ii.  §  2039. — Hume  ii. 
884. — Alison  iL  551. — Duncan  Mac- 
millan,  Jan.  9th  1833 ;  Bell's  Notes 
273. 

4  Dickson  ii.  §  2089.— Alison  u. 
552. 

6  Margaret  Campbell  or  Brown, 
Perth,  Oct.  4th  1855 ;  2  Inr.  232. 

6  Hume  ii.  383. — Alison  ii  554. — 
Alison  refers  to  canes  quoted  in  vol. 
i.  243  et  dq,,  to  show  that  such  evi- 
dence is  sufficient.   But  there  would 


appear  to  have  been  in  all  of  them 
some  elements  of  additional  proof. 
T  Dickson  ii.   §§  2039,   2040.— 
Hume  ii.  384,  385.— Alison  iL  551. 

8  Dickson   iL    §§  2040,  204L— 
Hume  iL  385.— Alison  iL  552. 

9  Richard  Cameron,  H.C.  Nov. 
7th  1839 ;  3  Swin.  447  and  Bell's 
Notes  274.— Jas.  Davidson,  Glas- 
gow, Dec.  2l8t  1841 ;  2  Swin.  630 
and  Bell's  Notes  274.  These  cases 
overrule  the  cases  of  John  Davidson, 
Perth,  April  24th  1838 ;  2  Swin.  102 
and  Bell's  Notes  273,  and  Elizabeth 
Connor  and  Susan  Dougharty,  Glas- 
gow, Sept  20th  1838 ;  2  Swin.  194 
and  Bell's  Notes  274.  The  report 
of  this  last  case  was  pronounced  in- 
accurate by  Lord  Cockbum  in  the 
case  of  Cameron. 

10  Dickson  i.  $  281.— Hume  iL  385. 
— ^Alison  iL  552. 
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perty  without  any  reasonable  explanation  given,  is  in  sdfficibxct  of 

law   sufficient  circumstantial  evidence   to   convict   of 

theft  (1).  What  shall  be  held  recent  possession  has 
never  been  defined.  In  one  case,  possession  two 
months  after  the  offence  was  held  not  sufficiently 
recent  to  infer  guilt  (2).  Of  course,  the  nature  of  the 
things  in  question  may  make  a  difference  as  to  the 
inference  to  be  drawn  from  mere  possession,  and  also 
as  to  the  time  which  may  be  held  recent  (3). 

Sometimes  a  question  of  sufficiency  arises  inciden-  inddenui 

■*■  ,  '*  ,  qnestion  of 

tally.  Where  the  indictment  is  alternative,  and  sofflciency. 
aggravations  are  charged  in  reference  to  one  crime,  it 
may  happen  that,  after  proof  of  the  cor'puA  delicti,  the 
Court  consider  that  the  prosecutor  has  failed  to  prove 
the  offence,  to  which  the  aggravations  relate.  The 
question  then  arises  whether  proof  of  the  aggravations 
is  admissible.  It  would  appear  that,  except  in  an 
extreme  case,  the  Court  would  not  interfere  (4). 

It  is  a  general  rule  that  a  party  is  only  bound  to  au  witneases  of 
bring  sufficient  evidence.     If  facts  be  witnessed  by 
a  hundred  people,  it  is  sufficient  to  call  a  few. 

Space  is  wanting  to  notice  the  niunerous  cases  in 
which  questions  arise  as  to  the  effect  to  be  given  to 
certain  classes  of  evidence,  e,g.,  the  weight  to  be 
attached  to  previous  convictions  in  judging  whether  PreTioosconyic. 
there  was  guilty  knowledge  or  intent  By  a  recent  guiity  know- 
statute,  in  cases  of  reset,  convictions  of  crimes  involving 
fraud  or  dishonesty,  or  the  possession  of  other  goods 
than  those  libelled,  stolen  within  the  previous  twelve 


1  Hume  i  111. — Alison  L  820. — 
Dickson  i  $  884. 

8  John  £[annab  v,  Hugh  Higgins. 
Dumfries,  Sept.  17th  1886 ;  1  Swini 
289. 

8  See  Dickson  L  §  884. 

4  See  Gilbert  Mitcallnni,  H.C., 
March  7th  1886 ;  1  Swin.  64  and 
BeU*8  Notes  180  (proof  disallowed). 


— ^Ann  Soott  and  others,  H  C,  Mar. 
21st  1842 ;  1  Broun  181  and  BeU's 
Notes  82.-~Mary  Adams  or  Adam- 
son,  H.C.,  Feb.  18th  1848  ;^1  Broun 
619  and  Bell's  Notes  180.~-See  also 
observations  by  Lord  Justice  Clerk 
Boyle  in  John  Dawson,  March  14th 
1886 ;  BeU's  Notes  81. 
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months,  may  competently  be  proved  in  evidence  of 
guilty  knowledge  (1 ). 

Before  leaving  the  subject  of  evidence,  it  is  necessary 
to  mention  one  or  two  matters.  Both  in  the  Supreme 
and  Sheriff  Courts,  the  judge  must  take  notes  of  the 
evidence  (2).  When  an  incidental  question  presents 
itself,  e,g,,  as  to  the  competency  of  a  witness,  or  the 
lodging  of  a  production,  or  the  like — witnesses  may 
be  examined  who  are  not  in  the  lists  lodged  (3). 
The  accused  may,  at  the  desire  of  the  Court,  examine 
a  witness  i/n  causa,  though  not  included  in  the 
lists  (4). 

The  accused  is  always  permitted  to  withdraw  his 
plea  of  "  not  guilty  "  during  the  course  of  the  evidence, 
and  to  tender  a  plea  of  guilty,  which  is  recorded  and 
read  to  the  jury,  who,  as  a  matter  of  form,  find  him 
guilty  in  terms  of  his  confession. 

The  evidence  being  concluded,  the  prosecutor  and 
the  accused  may  address  the  jury.  The  judge  then 
charges  the  jury,  who  may  return  their  verdict  at 
once  (5),  but  if  they  desire  to  deliberate,  they  are  in- 
closed under  charge  of  an  officer  of  Court  (6).  Any 
intercourse  with  the  jury  after  inclosure  entitles  the 
accused  to  au  acquittal  (7).     Nor  is  it  necessary,  as 

1  Act  82  and  88  Viot.  o.  99, 1 11.  6  Aot  54  Geo.  III.  c.  67. 

ThiB  Aot  remoyes  out  of  the  way  6  When  the  jury  are  inclosed,  it 

the  difficulty  referred  to  in  the  case      is  competent  in  the  High  Court  for 


of  Quams  v.  Hart  and  others,  H.C. 
June  4th  1866;  5  Lnr.  251  and  88 
S.  J.  409  and  2  S.  L.  R.  58. 

2  Acts  28  Geo.  III.  o.  45,  and  9 
Geo.  rV.  c.  29,  §  17. 

8  This  is  specially  provided  by 
statute  as  regards  proof  of  the  cita- 
tion of  the  accused.  Act  9  Geo.  IV. 
c.  29,  §  7. — ^Thoma«  Mackenzie  alioM 
M'Eenna,  Invemeas,  April  21st 
1869 ;  1  Couper  244  and  41  S.  J. 
898. 

4  Geo.  L.  Smith  and  Rob.  Camp- 
bell, H.C.,  Jan  15th  to  17th  1855 ; 
2Ir7. 1. 


one.  judge  to  remain  and  receive 
the  verdict,  and  assoilcie  the 
accused  or  continue  the  diet  accord- 
ing as  the  verdict  acquits  or  con- 
victs (Aot  9  Geo.  rV.,  c.  29,  §  15). 
But  this  is  never  done  now. 

7  The  questions  which  aroee  for- 
merly as  to  intercourse  held  by  the 
assise  with  others  immediately  be- 
fore indoeure  (see  Hume  ii.  419  to 
422  pcunm— Alison  ii  685, 686),  can- 
not now  arise,  as  the  jury  are  al- 
ways inclosed  at  once,  unless  they 
agree  in  the  box. 
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in  the  case  of  mtercourse  before  inclosure,  that  there  spbkches, 

.  .  OHABOE,  AKD 

should  be  proof  that  it  was  corrupt  or  exercised  in-  "clobom  of 

fluence  on  the  jury  (1).     But  intercourse  for  a  neces-  — ■ " 

sary  purpose  may  not  have  this  result,  e.g.,  if  the  jury 
ask  for  writing  materials,  and  they  are  thrust  below 
the  door  (2)  or  if  a  juryman  is  taken  ill,  and  a  doctor 
is  admitted  (3),  or  if  the  jury  return  to  put  a  question 
to  the  Court  (4). 

The  verdict,  which  may  be  that  of  a  majority,  is  v«rdict. 
announced  by  the   Chancellor  of  the  Jury  (5),  and 
taken  down  in  the  Record  by  the  Gerk  (6),  along 
with  any  recommendation  they  may  make,  all  in  the 
presence  of  the  accused  (7).     If  it  does  not  correspond  Amendment  of 
with  the  libel,  or  is  defective  or  ill-expressed,  the  Court 
may  ascertain  the  n^eaning  of  the  jury,  or  point  out 
the  defect,  and  cause  them  to  retire  for  reconsidera- 
tion (8).     But  all  such  proceedings  must  take  place  verdict  not 
before  the  verdict  is  recorded.     After  recording,  no  explained  after 
modification  or  explanation  of  it  will  be  allowed  (9), 


1  Acts  1687,  0.  92.— 1672  o.  16.— 
Hume  ii.  419, 420,  case  of  Sanderson 
there.— AliBon  ii.  634, 635— iL  639. 

2  Hume  ii.  420,case  of  Kirkpatriok 
and  others  there.— Alison  ii  635. 

8  Geo.  Wilson  and  Rob.  Wilson, 
H.C.,  Dec.  18th  1826 ;  Syme  38. 

4  Hume  ii  424,  case  of  Macneil 
and  others  in  note  a. — Alison  ii 
638. 

6  The  name  of  the  ohanoellor 
need  not  be  recorded ;  Peter  M 'Kin- 
lay  and  others,  Dumfries ;  April  17th 
1819;  Shaw  58. 

6  It  is  not  necessary  to  say  any- 
thing upon  written  verdicts,  as  these 
are  now  obsolete. 

T  Hume  ii  427,  428.  Onecase  is 
mentioned  by  Hume  (Glasgow  and 
others)  where  a  verdict  was  received 
in  absence  of  one  of  the  accused, 
who  fell  sick,  and  it  is  stated  that 


he  was  afterwards  sentenced  upon 
the  verdict.  It  may  be  doubted 
whether  this  would  now  be  done. 
It  would  have  seemed  more  consist- 
ent with  principle,  to  have  directed 
the  jury  to  return  no  verdict  as  to 
the  person  who  was  sick,  and  to 
have  tried  him  again. 

8  Alison  ii.  640,  641.— Jas.  Alex- 
ander, H.C.,  May  19th  1828 ;  Shaw 
99.— Geo.  Wilson  and  Rob.  Wilson, 
H.C.,  Dec.  18th  1826 ;  Syme  38.— 
WiU.  Hardie,  Jan.  24th  1831 ;  Bell's 
Kotee  296.  WiU.  Harvey,  Nov.  7th 
1833;  BeU's  Notes  296.— Will. 
Waiters,  Inverness,  Sept.  23d  1836 ; 
1  Swin.  273  and  BeU's  Notes  296. 

9  Janet  Anderson  or  Darling, 
March  12th  1830  ;  BeU's  NoteH 
295.— Thofl.  Hunter  and  others, 
H.C.,  Jan.  8d  to  11th  1838;  2 
Swin.  1  and  BeU's  Notes  296. 
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nor  will  the  accused  be  permitted  to  impeach  its  ac- 
curacy (I).. 

If  the  libel  contains  one  charge,  or  two  or  more 
stated  cumulatively,  a  general  verdict  of  "guilty  as 
"libelled,"  is  sufficient  (2).  "  Guilty  art  and  part,"  has 
the  same  effect  as  "  guilty  "  (3). 

A  general  finding  of  "  guilty "  may  be  an  insuffi- 
cient  ground  for  sentence,  in  consequence  of  an  addi- 
tion made  to  it.  Thus,  where  the  accused  pled  "  not 
"guilty,"  a  verdict  of  "guilty  in  terms  of  her  own 
"  confession,"  was  held  inept  (4).  And  the  same  would 
hold,  a  fortiori,  if  there  was  added  to  the  finding  of 
guilty  a  crime  not  libelled  at  all ; — e,g.,  if  the  jury  in  a 
case  of  theft  were  to  find  guilt  of  reset  (5).  But 
if  the  addition  merely  indicated  that  the  jury  had  pro- 
ceeded on  insufficient  evidence  or  the  like,  this  might 
not  render  the  verdict  nugatory  (6). 

Verdicts  finding  facts,  and  unaccompanied  by  any 
general  finding  (7)  are  now  unknown  in  practice,  and 


1  Hume  iL  425,  note  1. — ii.  480, 
case  of  Nicol  there.  — Aliflon  ii.  649. 

2  Hume  ii  442,  case  of  Gilchrist 
in  note  2. — ^ii.  454,  case  of  Blair  and 
others  in  note  1. — Allison  ii.  644, — 
Esekiel  M'Haffie,  H.C.,  Deo.  19th 
1827 ;  Syme  295  and  Appz.  88.  It 
is  not  necessary  to  notice  the  ques- 
tions which  formerly  arose  as  to  the 
application  to  the  libel  of  general 
verdicts  (Hume  ii  452  to  454^ 
pattim),  as  verdicts  are  now  invari- 
ably returned  viva  voce,  and  the 
words  *'as  libelled"  are  always 
added  by  the  Clerk  of  Court  in  re> 
cording  the  verdict,  and  are  acqui- 
esced in  by  the  jury,  when  the 
verdict  is  read  over  to  them. 

8  Hume  ii  225,  cases  of  John- 
ston ;  Peacock ;  and  Collins  and 
Owens  in  note  2. — ii  441,  cases  of 
G'Neil  and  Macneil ;  and  Crawford 
and  Bradley,  in  note  8.— ii  442, 


cases  of  Watson :  and  Peacock  there 
— Alison  ii.  648. 

4  Hume  ii  449,  case  of  Murray  in 
note  1. — ^ii  462,  case  of  Ramsay 
there.  — See  also  Graham  v.  Tod- 
rick,  H.C.,  May  21st  1864;  4  Irv. 
504  and  36  S.  J.  558. 

6  Hume  ii.  449,  cose  of  Graham 
there,  and  case  of  Stewart  and  Ir- 
vine in  note  1.  To  this  rule  excep- 
tions were  formerly  admitted  where 
the  jury  found  the  accused  guilty  of 
an  offence  of  the  same  kind  but  of  a 
lower  degree  (Hume  ii  450,  451) 
But  in  modem  practice  no  excep- 
tion is  made  in  any  case  except 
that  of  charges  of  murder,  where, 
as  already  mentioned,  a  verdict  of 
culpable  homicide  is  admissible  in 
every  cas& 

•  Hume  ii  461,  and  case  of  Hay 
and  Thomson  there. 

7  See  Hume  ii.  445  to  447,  pat- 
Hm, — ii  457,  458,  pauim. 
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would  probably  not  be  received,  until  general  findings,  vkrdict. 
exhausting  the  questions  raised  by  the  libel/  had  been 
prefixed  or  added  (1).  Where  the  verdict  finds  speci- 
fic facts,  it  is  requisite  to  constitute  a  conviction  that 
the  facts  found  necessarily  infer  guilt  of  the  oflFence  (2).  ^  JJ^I"''"' 
A  verdict  in  a  case  of  reset,  finding  that  the  accused 
received  goods  "  suspecting  them  to  be  stolen,"  or  a 
verdict  in  a  case  of  robbery,  finding  that  certain  pro- 
perty was  carried  oflF  by  robbery  "or  lost  in  the 
"  scuffle,"  would  not  be  held  sufficient  to  warrant  any 
sentence  (3).  Again,  where  a  railway  bye-law  made  it 
an  offence  not  to  deliver  up  a  ticket,  unless  the  pas- 
senger paid  the  fare  from  the  station  from  which  the 
train  originally  started,  a  verdict  that  he  had  "  failed 
''  to  deliver  up  his  ticket,"  without  stating  that  he  had 
not  paid  the  fare,  was  held  bad  (4).  Nor  is  it  suffi- 
cient that  the  facts  infer  the  crime,  if  they  are  not 
consistent  with  the  narrative  of  the  libel.  A  verdict  JJJf^anibS!" 
under  a  libel  for  murder  by  stabbing,  which  convicted 
of  murder  by  poisoning  would  be  inept.  But  a  ver- 
dict is  not  inept  because  of  deviations  from  the  narra- 
tive of  the  libel  not  amounting  to  inconsistencies,  but 
covered  by  the  general  latitude  allowed  to  the  prose- 
cutor (5),  as  where  the  prosecutor  names  a  sum  as 


1  See  Jas.  Gumming  and  others, 
H.C.,  Nov.  9th  1848 ;  J.  Shaw  85, 
obeeiration  by  Lord  Justioe^Serk 
Hope  on  p.  61. 

2  Mihie  v.  Simpson,  Aberdeen, 
April  28th  1874 ;  2  Couper  562. 

3  Hume  ii.  444,  case  of  Codh- 
rane  there,  and  case  of  Johnie  in 
note  2. — ii.  445,  oase  of  Cairuthers 
there. — ii.  447,  oases  of  Alexander : 
Walker:  and  Grant  and  others 
there. — ii.  448,  oases  of  Boyd  and 
others:  and  Camochan  there. — ii 
449,  case  of  Munro  there. — Alison 
ii  647,  648.— Davilin  v,  Je£Erey, 
H.a,  Maroh  12th  1886;  1  Bwin.  4L 


—Duff  V.  Simpson,  H.C.,  Deo.  6th 
1841 ;  2  Swin.  615  and  BeU's  Notes 
122  and  307.— Mullen  v.  Kidston, 
H.C.,  Dec.  Ist  1845  ;  2  Broun  664. 
— Minnes  v.  Barclay  and  Curie, 
H.C.,  Not.  24th  1856 ;  2  Irv.  548 
and  29  S.  J.  32.~Oreig  v.  Jopp, 
Aberdeen,  April  24th  1868  ;  4  Irr. 
869  and  85  S.  J.  473. 

4  Craig  «.  the  Great  North  of 
Scotland  Railway,  H.C.,  Not.  20th 
1865 ;  5  Irr.  206  and  88,  a  J.  46> 
and  1  S.  L.  R.  85. 

9  Hume  ii  456,  and  oase  of  Kirk- 
patriok  and  others  there. 
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ynr>i(n.  embezzled,  and  tbe  jury  find  that  only  a  part  is  proved 
So^hir*^****  to  have  been  embezzled  (1).  Farther,  if  the  verdict 
qaSttiinittached  ^^^^^^  ^^  ^^^  charge,  it  is  not  a  good  objection  that 
by  the  libel.  somo  of  the  qualities  attached  to  it  in  the  libel  are 
negatived.  Thus  a  verdict  of  "culpable  neglect  of 
"  duty,"  under  a  charge  of  "  culpable  and  reckless  neg- 
"lect  of  duty"  (2),  or  a  verdict  which  convicts  of  an 
offence  but  negatives  a  special  averment  of  malicious 
intention,  is  a  good  ground  for  sentence  (3).  Where 
a  charge  of  sedition,  after  a  narrative  of  certain  acts, 
averred  that  they  were  intended  and  calculated  to 
produce  a  certain  result,  a  verdict  that  they  were 
"  calculated"  to  produce  it  was  held  good  (4).  Where 
culpable  homicide  by  folding  up  a  bed  in  the  know- 
ledge that  a  child  was  lying  in  it  was  charged,  a  ver- 
dict which  negatived  the  knowledge,  but  found  that 
the  accused  "  did  not  give  the  thought  she  ought  to 
"  have  done  before  folding  up  the  bed,"  was  held  a 
good  conviction  (5).  Again,  a  verdict  finding  guilt  of 
lewd  practices,  but  specifying  part  of  the  acts  libelled 
as  being  alone  found  proven,  was  sustained  (6). 
Lastly,  a  verdict  of  malicious  mischief,  but  negativing 
an  averment  that  the  act  was  done  with  the  intent  to 
injure  the  owner,  was  held  sufiicient,  the  averment  of 
interest  being  held  to  set  forth  a  mere  additional 
quality  (7).  The  same  rule  applies  where  several 
offences  are  stated  together,  without  being  distinctly 
set  forth    as   separate   charges.     Thus   a  verdict  of 


1  WilL  M'GaU,  H.C.,  Mar.  ISth 
1849  ;  J.  Shaw  194. 

2  Thos.  Henderaon  and  othen, 
H.C.,  Aug.  29th  1860;  J.  Shaw 
894  (see  the  verdiot  p.  448  of  the 
Beport). 

8  Dougal  V,  Dyke«,  H.C.,  Nor. 
18th  1861 ;  4  Irv.  101  and  84  S.  J. 
29.  —  See  also  Donald  Kennedy, 
H.C.,  Deo.  8d  1888;  2  Swin.  218 
and  BeU  Notes  297. 


4  Jas.  Can^ming  and  others,  H.C., 
Not.  7th  and  9th  1848 ;  J.  Shaw  17 
and  85. 

9  WiUiamina  Sutherland,  Inver- 
ness, Sept.  18th  1866 ;  2  Inr.  466. 

6  Pet.  Sneddon,  Perth,  Sept. 
18th  1866;  6  Iry.806  and  2S.  L.  B. 
276. 

7  Aroh.  Thomson,  Perth,  April 
26th  1874  ;  2  Ckmper  661. 
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"  guilty  with  the  exception  of  the  deforcement,"  was  veiidict. 
held  good  where  the  charge  was — ''assaulting,  ob- 
"structing,  €«id  deforcing  or  attempting  to  deforce," 
&c.  (1). 

The  verdict  must  dispose  of  the  whole  libel,  except-  verdict  must 

,  i-ii  1  !/•  dispose  of  whole 

ing  any  charges  which  may  have  been  passed  from  on  ubeL 

the  Record.     If  the  jury  return  a  verdict  only  on  one 

charge  of  several,  or  only  as  to  one  prisoner  of  several, 

the  Court  will  call  upon  them  to  dispose  of  the  rest, 

but  if  this  should  be  omitted,  the  verdict  must  be  held 

an  acquittal  as  to  those  which  it  fails  to  notice  (2). 

The  verdict  must  expressly  find  as  regards  the  guilt 

of  each  accused/    A  verdict  that  "  both  or  either"  of  JSfJ'S^JSf 

two  accused  did  a  certain  act,  does  not  warrant  any  *^®°"^ 

sentence   (3),      It  must  also  be  logically  consistent  ^^J®^"" 

with  the  charge.    Thus  a  verdict  of  "  guilty  "  will  not 

warrant  any  sentence,  if  the  charges  are  alternative,  as  ^,Men^e^ 

"  theft  or  reset "  (4).     But  this  does  not  apply  where  ^^^^ 

under  a  statute  one  offence  may  be  charged  as  done 

in  one  or  other  of  several  ways  (5).    If  a  libel  contain 

a  general  charge,  and  Other  charges  which  bear  to  be 

a  particularization  of  it,  a  verdict  which  acquits  of  the 

general  charge  but  convicts  of  the  special,  is  inept  (6). 

And  the  same  will  bold  where  two  things  are  charged 

as  together  constituting  one  offence,  and  the  verdict 

finds  that  only  one  has  been  committed  (7),  or  where  vert"?^ 


1  Beattie  v,  Prooorator  Fiscal  of 
Dumfries,  H.C.,  Deo.  10th  1842 ;  1 
Broun  46S  and  Bell's  Notes  297. 

2  Hume  iL  462,  and  cases  of 
Murdison  and  Miller:  and  Paton 
and  others  there. — ^Alison  ii.  648. 

8  Hume  ii.  445,  and  case  of 
Buchanan  and  Lilbum  there. 

4  Hume  ii  442.— Alison  ii.  644. 
David  Watt,  H.C.,  Nor.  15th  1824 ; 
Bhaw  128.  —  John  Sinclair  and 
others,  Glasgow,  Sept.  28th  1825; 
Shaw  188.— M'Nab  v.  Glass,  H.C., 
Jan.  22d  1842;  1  Broun  41  and  BeU's 


Notes  126. — John  ReoTes,  Glasgow, 
Sept.  22d  1848 ;  1  Broun  612  — 
Mains  and  Bannatyne  v.  M'LuUioh 
and  Fraser,  H.C.,  F^b.  6th  1860  ;  3 
Inr,  588  and  82  S.  J.  475  and  542. 
9  Scott  V.  Morrison,  Jedburgh, 
April  9th  1872  ;  2  Couper  218  and 
44  8.  J.  877  and  Q  S.  L.  R.  447. 

6  Thos.  Hunter  and  others,  H.C., 
Jan.  8d  to  nth  1838 ;  2  Swin.  1 
and  BeU's  Notes  297. 

7  Hume  ii  450,  oase  of  Peddie 
there. — Alison  ii.  646. 
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Vebi>ict. 


Afcgnyation 
alone. 

AmbigoooB 
rerdict 


an  act  is  charged  coupled  with  an  aggravation,  and  the 
verdict  finds  the  aggravation  alone  proved  (1). 

The  verdict  must  not  leave  it  doubtful  of  what  it 
finds  the  accused  guilty.  Thus,  a  finding  that  the 
accused  intimidated  two  persons,  *'  or  one  or  other  of 
"  them  "  was  held  inept  (2).  But  verdicts  must  be 
«SS2.?f^,.  interpreted  according  to  common  sense,  and  not  dealt 
with  in  a  strict  and  technical  manner  where  the  mean- 
ing is  plain  (3).  Thus,  a  verdict  finding  guilt  of  the 
"  wilful  and  culpable  neglect  charged"  was  held  to 
cover  the  whole  charge,  as  if  it  had  said,  "guilty  as 
"  Ubelled  "  (4). 

Where  the  libel  contains  several  charges,  it  is  some- 
times necessary  to  use  numbers,  thus — "  find  the  panel 
''guilty  of  the  Ist,  3d,  and  5th  charges,  as  libelled, 
"  and  find  the  remaining  charges  not  proven."  Such 
a  verdict  will  not  be  held  bad  on  a  mere  strict  com- 
parison of  the  libel  with  the  verdict,  if  it  plainly 
appear  what  parts  the  jury  found  proved  (5).  A  ver- 
dict acquitting  on  certain  charges,  and  convictiDg  of 
another  in  general  terms  was  held  good,  although  the 
charge  found  proven  depended,  for  some  qualities  of 
aggravation,  upon  the  other  charges  being  proved,  the 
Court  holding  that  the  verdict  was  a  good  conviction 
of  that  part  of  the  charge  which  was  independent  of 
the  previous  charges  (6).     It  has  even  been  held  that 


1  Hume  i.  94,  and  case  of  Hen- 
deraon  in  note  4.— ii.  449,  same  ease 
in  note  1. — i.  85,  case  of  Fleming  in 
note  *. — ii.  449,  case  of  Tarras  in 
note  1. — David  Beatson  and  John 
Macpherson,  July  17tli,  1820 ;  Shaw 
18.— Geo.  Wilson  end  Rob.  Wilson, 
H.a,  Deo.  18tk  1826 ;  Syme  88. 

2  Shaip  0.  Dykes,  H.a,  Feb. 
18th  1848 ;  1  Broun  521. 

8  Hume  ii.  456. 

4  John  M'Bae  or  M'Crae,  and 
Catherine  M'Rae  or  M'Crae,  Glas- 


gow Sept.  fKH;h  1842;  1  Broun  395 
and  Bell's  Notes  297. 

5  Hume  ii.  453,  case  of  Napier 
and  Grotto  in  note  1. — ^Alison  ii. 
650. — Graat  v.  M'Kenzle,  Inver- 
mess,  Sept.  14th  1854 ;  1  Inr.  548 
and  27  S.  J.  1 — See  also  Macfar- 
line  V,  Procurator-Fiscal  of  Perth- 
shire, H.C.,  July  15th  1843 ;  1  Broun 
585. 

6  Mary  Reid  or  Hamilton,  H.C., 
Not.  18th  1844 ;  2  Bioun  313. 
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a  verdict  finding  the  accused  guilty  of  stealing  "  a  part  vgRprcT. 
"  of  the  articles  libelled  "  was  a  good  conviction  (1). 
Whether  this  was  right  may  be  doubted,  as  the  ques- 
tion of  the  extent  of  the  theft  was  left  undecided,  and 
such  a  verdict  might  be  returned  unanimously,  though 
the  case  as  to  each  article  libelled  should  be  held 
proved  only  by  separate  minorities  of  the  jury. 

Where  the  jury  are  called  upon  to  return  a  formal  o?2^SS?**^' 
verdict  of  acquittal  in  consequence  of  a  charge  being 
abandoned  by  the  prosecutor,  or  of  a  direction  from 
the    Court,    the    proper    verdict    is    one    of    "not 
-guilty"  (2). 

If  the  lury  hold  the  accused  insane  at  the  time  of  verdict  of 

.  ...         insanity. 

the  offence,  they  acquit  on  the  ground  of  insanity. 
Further,  if  at  any  stage  of  the  trial  they  arrive  at  the 
conclusion  that  he  is  then  insane,  a  finding  to  that 
effect  is  recorded  (3). 

On  acquittal,  the  Court  at  once  assoilzie  the  accused,  skhtkkcb. 
and  dismiss  him  from  the  bar ;  unless  cause  be  shown 
for  detention  and  committal  upon  a  different  charge  (4). 
But  absolvitor  will  not  be  pronounced  if  the  accused  ^^^^'^^^''Jr^ 
is  not  present,  except  in  special  circumstances  (5). 
In  one  case,  where  the  accused  was  taken  ill,  the 
Court  of  consent  of  the  prosecutor,  dispensed  with  his 
attendance  (6).    Where  the  acquittal  is  on  the  eround  Procedure  where 

V    /  ^                                      ®                InMnity  found. 

1  Brodie  ▼.  Johnston,  H.C.,  Nov.  10th,  and  11th,  1863 ;  4  Iir.  801  and 
24th  1845 ;  2  Broun  559.  85  S.  J.  470. 

2  Thos.  Gallowa  J  and  Pet.  Gal-  4  Hume  ii.  464,  and  case  of  Mao- 
loway,  H.C.,  June  27th  1886;   1  istoah  there. 

Swin.  232  and  BeU's  Notee  297.—  5  Hume  iL  471.— Alison  il.  658. 
Aroh.  Phaup,  H.C.,  Not.  9th  1846;  Alison  states  that  the  prosecutor 
Ark.  176. — This  course  was  not  fol-  must  be  present,  or  absolvitor  can- 
lowed  in  some  cases :  see  Felix  not  be  pronounced.  This  seems 
Jordan  or  Jardine,  H.C.,  Nov.  7th  too  broad  a  statement.  There 
1826 ;  Syme  13. — Chas.  M'Mahon  could  scarcely  be  a  better  ground 
and  MaxgaretM'Mahon,  H.C,  Dec.  for  absolvitor  than  the  failure  of 
10th  1827  ;  Syme  281.  —  John  the  prosecutor  to  appear  and  show 
Craig,  H.C.,  Got.  SOth  and  81st  cause  against  it. 
1867  ;  5  Irv.  528.  6  Alex.  Humphreys  or  Alex- 
8  Act  20  and  21  Vict.  c.  71  §  87.  ander,  H.C.,  April  29th  to  May  Ist 
Alex.  Mihie,  H.O.,  Feb.  9th,  1839 ;  2  Swin.  856  and  Bell V  Notes 
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Prosecutor 
moTlDg  for 
sentence. 


RestrlcUon  of 
UbeL 

Plea  In  bar  of 
jodgiDent. 


Delay  only  if 
plea  at  once 
stated. 


Plea  in  bar  not 
admissible  as  to 
libel  or  eridence. 


Objection  to 
power  of  Comt. 


of  insanity,  the  accused  is  ordered  to  be  detained  in 
custody  till  the  royal  pleasure  be  known  (1). 

When  the  verdict  con\dcts,  the  prosecutor  moves 
the  Court  to  pronounce  sentence.  If  he  do  not  ap- 
pear, or  decline  so  to  move,  no  sentence  can  be  pro- 
nounced (2).  Further,  the  Lord  Advocate  or  his  de- 
putes may  at  any  period  of  the  trial  of  a  capital  case, 
and  even  after  verdict,  restrict  the  pains  of  law  to  an 
arbitrary  punishment  (3). 

The  accused  is  entitled  to  be  heard,  if  he  has  any 
ground  to  oppose  judgment,  and  therefore  no  sentence, 
except  one  of  outlawry,  can  be  pronounced  in  his  ab- 
sence (4).  Again,  if  at  the  time  when  sentence  is 
moved  for  he  be  not  in  his  senses,  from  whatever 
cause,  the  diet  must  be  adjourned  (5).  .  If  the  Court 
do  not  see  cause  for  delay,  they  will  not  adjourn  to 
allow  the  accused  to  prepare  reasons  in  arrest  of  judg- 
ment, unless  they  are  then  and  there  stated  (6).  No 
plea  in  bar  of  judgment,  grounded  on  objections  to  the 
libel  (7)  or  evidence  (8)  will  receive  attention.  And  it 
is  not  a  good  objection  to  aver  that  during  the  trial  a 
juryman  was  out  of  the  custody  of  the  officers  of  Court. 
Such  an  objection  must  be  stated  before  the  jury  are 
allowed  to  return  their  verdict  (9).  Objections  must 
either  relate  to  the  insufficiency  of  the  verdict,  the 


1  Acts  20  and  21  Viot.  o.  71,  and 
84  and  85  Vict.  o.  56. 

2  Hume  ii.  470,  471.— Alison  ii. 
658. — Maripn  Nicolson  or  Mailer, 
Mar.  2d  1829  ;  BeU's  Notes  300.— 
Alex.  Smith,  Ayr,  April  11th  1842; 
Bell's  Notes  800. 

8   Hume  ii  184.— Where  both 
common  and  statute  laws  are  libelled 
on  the  restriction  may  be  limited  to 
the  common  law. — See  Hume  ii. 
168  and   cases  of   Anderson  and 
others :  and  Ferguson  there. 

4Humeii.  470,471.— Alison  ii.653. 


5  Hume  ii.  471,  and  cases  of 
M'Callin,  and  Gray  there.— Alison 
ii.  658. 

6  Hume  ii.  468,  case  of  Naime  and 
OgUvy  there. — ^Alison  ii.  651. 

7  Will.  Allan,  H.C.,  Feb.  4th 
1872 ;  2  Oouper  402. 

8  Hume  ii.  467,  and  case  of  Tawse 
in  note  1  referring  to  p.  802,  note  1. 
— Alison  ii.  651. 

9  Pet.  Luke,  Dundee,  Sept.  18th 
1866 ;  5  Irv.  298  and  89  S.  J.  2  and 
2  S.  L.  B.  278. 
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powers  of  the  Court,   or  the  state   of  the  accused.  s«»t«wck. 

Almost  the  only  question  raised  as  to  the  power  of  the 

Court  has  been  the  case  of  a  trial  on  Circuit  taking 

place  in  a  different  month  from  that  mentioned  in  the 

libel ;  and  the   objection  in  artest  of  judgment  was 

repelled  (1).     Where  a  female  alleges  pregnancy  as  a  Case  of  pregnaot 

ground  for  delay  in  pronouncing  a  capital  sentence,  a 

remit  is  made  to  skilled  persons,  and  if  pregnancy 

exists,  the  diet  is  continued  from  time  to  time,  till 

after  delivery  (2). 

The  sentence  must  be  consistent  with  the  charge  sentence  con- 
and  the  laws  on  which  it  is  founded.  If  the  libel  charge  and  law 
pray  for  imprisonment,  a  sentence  to  pay  a  fine  is  in- 
valid (3),  and  vice  versa  (4)  ;  or  if  the  libel  be  founded 
on  a  statute  which  appoints  a  particular  punishment, 
failure  to  inflict  that  exact  punishment  renders  a  sen- 
tence nugatory  (5).  The  same  holds  if  penalties 
authorised  as  alternatives  are  imposed  cumulatively  (C). 
Where  the  sentence  imports  deprivation   of  liberty.  Period  of  con- 

*  *  .        flnement  definite. 

there  must  be  a  fixed  period.  Even  a  sentence  of  im- 
prisonment "not  exceeding"  a  certain  period  is  in- 
vaUd  (7). 

The  sentence  is  announced  by  the  presiding  judge,  paaaingsentenoe. 
and  minuted  and  signed  by  the  Clerk  of  the  Court  in 
the  record ;  but  in  capital  cases  the  old  form  of  sen- 
tence, which  is  signed  by  all  the  judges  present,  is 


1  Jas.  M^Kay  and  John  Broadly, 
Glasgow,  Oct.  2nd  1861 ;  4  Irv.  97 
and  84  S.  J.  1. — A  similar  objec- 
tion had  been  repelled  in  ques- 
tions of  citation. — See  Mary  M^Far- 
lane  or  Taylor,  Glasgow,  May  Ist 
1848 ;  1  Broun  550.->John  M'Neill, 
Glasgow,  May  Ist  1844 ;  2  Broun 
149. 

2  Hume  ii.  471,  cases  of  Naiine : 
and  Langlands  there,  and  cases 
of  Geddes :  and  Cunningham  in 
note  1. 

8  Hood  V.  Young,  H.C.,  June  10th 


1858;  1  Irv.  286  and  25  S.  J.  446 
and  2  Stuart  458. 

4  Orr  9.  Macallum,  H.C,  June 
25th  1855  ;  2  Irv.  183  and  27  S.  J. 
500. 

9  Ferguson  v.  Thow,  H.C,  June 
SOth  1862;  4  Irv.  196  and  84  S.  J. 
687.  —  Grardner  v.  Dymock,  H.C, 
Jan.  9th  1865  ;  5  Irv.  18  and  87  & 
J.  189. 

6  Methven  v.  Glass,  H.C,  Dec. 
aOth  1848 ;  J.  Shaw  146. 

7  Grant  v.  Grant,  H.C,  Deo.  8d 
1855 ;  2  Irv.  227  and  28  S.  J.  49. 
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TRIAL. 


Ssimitcx. 


Date  from 
which  sentence 
operates. 


Time  of  execu- 
tion of  capital 
sentence. 


Alteration  of  day 
of  execution. 


Sentence  cannot 
be  altered  In 
sabetanoe. 


Adjoummenta. 


adhered  to,  and  is  read  out  from  the  Record  by  the 
presiding  judge  (1).  Ordinary  sentences  run  from 
the  date  of  judgment;  but  where  the  accused  is 
ab*eady  undergoing  punishment  for  another  offence,  it 
is  competent  to  appoint  the  new  sentence  to  take  effect 
on  the  expiry  of  the  first  period  (2).  A  capital  sen- 
tence must  fix  a  date  not  less  than  fifteen  days  or 
more  than  twenty-one  days  after  judgment,  if  south  of 
the  Forth ;  and  not  less  than  twenty  days  or  more 
than  twenty-seven  days,  if  north  of  the  Forth  (3). 
If  per  incuriaTn,  a  day  within  the  proper  period  has 
been  fixed,  or  if  the  day  fixed  be  set  apart  for  a  pub- 
lic fast,  or  the  like,  the  High  Court  can  ordain  the 
execution  to  take  place  on  a  different  day  (4).  A 
blundered  sentence  which  has  been  in  no  way  issued 
or  acted  on,  may  be  superseded  by  a  correct  one  (5). 
But  on  the  other  hand,  no  alteration  or  amendment  of 
a  sentence  as  to  its  substance  and  effect,  can  be  made 
by  any  Court,  after  the  sentence  has  been  pro- 
nounced (6). 

All  adjournments  of  Court  must  be  made  by  a  pro- 
per entry  in  the  Record,  by  which  the  Jury  are  ordered 
into  proper  custody,  and  all  concerned  ordered  to 
attend  at  a  time  fixed  by  the  interlocutor  (7). 

NOTB. — It  U  not  possible  to  notice  at  length  the  peculiarities  of  treason 
trials  and  trials  of  Peers.  In  reference  to  the  former,  see  Hume  L  536 
et  teq.  pauim.  For  a  specimen  of  the  latter,  see  the  case  of  Viscount 
Arbuthnott,  Arklej's  Appendix. 


1  Act  of  Adjournal,  Aug.  1st  1849. 
—See  Hume  ii.  472. 

2  John  Graham,  H.C.,  Not.  21st 
1842 ;  1  Broun  445. 

8  11  Geo.  IV.  and  1  Will.  IV. 

0.87. 

4  Hume  ii.  478,  and  cases  of  Hay: 
and  Jack  there. — ^Alison  ii.  656. 

9  Forbes  v.  Duncan,  H.C.,  Not. 
20th  1865 ;  5  Irv.  213  and  38  S.  J., 
47  and  1  S.  L.  R.  36. 

6  Hume  ii.  476,  and  case  of  the 
Magistrates  of  Edinburgh   there 


and  oases  of  Tweedale  :  and  Mac- 
nish  and  Drysdale  in  note  1. — ^ii 
477,  and  case  of  Fife  there.— Ali- 
son ii.  660,  661.— But  see  Stewart 
V.  Boyd,  H.C.,  Dec.  Idth  1855 ;  2 
Inr.  327  and  28  S.  J.  104.— Clark- 
son  V.  Muir,  H.  C,  July  19th  1871 ; 
2  Couper  125  and  43  S.  J.  589  and 
8  S.  L.  R.  681. 

7  M*Gkuth  and  others  v.  Bathgate 
H.C.,  May  14th  and  15th  1869 ;  1 
Couper  260  and  41  S.  J.  442  and  6 
S.  L.  B.  494. 
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SUMMARY  PROCEDURE. 

It  is  not  possible  to  treat  at  length  of  Summary  Fro-  sumABY  pao- 
cedure,  a  subject  which  affords  materials  for  a  separate  bx  ruixT 
Treatise.     The  intention  of  the  present  chapter  is  to 
aid  the  legal  practitioner  by  giving  a  synopsis  of  the 
matters  in  reference  to  summary  procedure  which  are 
to  be  found  in  the  Reports. 


CSDUBB  HOT  TO 
BX  rULLT 
TBBATBD  OF. 


Oases  not  serious  enough  for  trial  by  jury  and  too  cbimwal  lbt- 

,  ^  •/    •/        «^  TXB8  OH  NX 

serious  to  be  dealt  with  as  police  offences  may  be  tried  »^"  nroua*. 
on  Criminal  Letters  before  the  Sheriff,  the  md/ucioB  of 
citation  being  not  less  than  six  days  (1).     But  this 
mode  of  trial  is  practically  obsolete. 

All  other  summary  prosecutions  are  conducted  byP»o««cu"OHBT 

"'      ■*•  ,  •'   OOXPLAIHT. 

complaint  (2).     Except  where  otherwise  specially  pro- 
vided,  a   conviction  not  proceeding  upon  a  recnilar  conviction  not 

on  fummlalnt 

complaint  is  illegal   (3).     The  complaint  must  averiuegaL 
that  which  is  truly  a  cognizable  offence.     If  it  refer  to  S  te^yji^^** 
a  wrong  section  of  a  statute  (4),  or  otherwise  fail  to®"*°^ 
set  forth  what  truly  constitutes  an  offence  (5),  or  the 
time  or  place  of  the  alleged  act,  a  conviction  following 
on  it  i?ill  be  set  aside  (6).     Further,  if  it  do  not  con- 
tain a  sufficient  statement  of  particulars  as  enjoined 
by  the  statute  under  which  it  is  brought  (7)  or  desig- 

1  Act  of  Adjournal,  March  17th  47  and  1  S.  L.  R.  86.— See  also  Wil- 
1827.— See  AUson  ii.  89.  son  v.  Dykes,  H.C.,  Feb.  2d  1872  ; 

2  The  statutes  under  which  such  2  Couper  188  and  44  S.  J.  251  and 
complaints  are  generally  brought  9  S.  L.  R.  271. 

are  9  Geo.  IV.  o.  29,  and  27  and  28  6  Will.  M'Vey,  H.C.,  Feb.  17th 

Yioir.  c. H^j;?  1844;   2   Broun    102.— Bums   v. 

8  Law  V.  Steel,  H.C.,  July  21st  Moxey,  H.C.,  Feb.  21st  1850;  J. 
1846;  Ark.  109.— Welsh  v.  Mac-  Shaw  880.— Galbraith  r.  Muirhead, 
pherson,  Inverness,  April  19th  H.C,  Nov.  17th  18M ;  2  Irv.  620 
1860  ;  J.  Shaw  846.  and  29  S.  J.  16.— Buist  v,  Lmton, 

4  Hopton  V.  Wicks,  E.G.,  March  H.C.,  Nov.  20th  1866 ;  88  S.  J.  47 

6th  1868 ;  8  Irv.  61  and  80  S.  J.  and  1  S.  L.  R.  85. 

616.  7  Thomson  v.   Wardlaw,   H.n., 

9  Buist  V.  Linton,  B.C.,  Nov.  Jan.  2dd  1866 ;  6  Irv.  46  and  87 
20th  1866;  6  Lrv.  210  and  88  a  J.  S.J.209. 

2  L 
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PBOflBcnnov  bt  nate  the  prosecutor  incorrectly  (1)  the  same  result  will 

OOMFLAIKT.  *  , 

Extr^"e  Mcu-  foUow.  But  great  accuracy  of  detail  is  not  required, 
r^Mjot  n-  Thus,  that  the  person  who  signed  a  complaint  at  the 
instance  of  the  procurator-fiscal  was  not  named  as  pro- 
curator-fiscal in  the  complaint,  was  held  not  fatal  (2). 
Again,  in  a  prosecution  for  desertion  of  service  it  was 
held  not  a  good  objection  that  the  complaint  was 
signed  by  a  procurator  for  the  complainer  (3).  Again, 
a  complaint  addressed  to  His  Majesty's  Justices  of 

Peace  of  the  County  of  was  not  held  invalid 

because,  when  presented.  Queen  Victoria  had  succeeded 
to  the  throne,  and  because  the  name  of  the  county 
had  not  been  filled  up  (4).  Further,  a  much  more 
general  reference  to  a  statute  founded  on  is  permissible 
than  would  be  sanctioned  in  a  regular  indictment  (5) 
and  in  some  cases  rather  vague  statements  of  the 
locvs  (6)  and  untechnically  worded  statements  of  the 
Tnodtbs  (7)  have  not  been  held  fatal.  It  has  also  been 
held  that  a  conviction  following  on  petition  praying 
for  penalties  not  prescribed  by  the  statute  under  which 
it  is  brought,  is  not  invalid,  if  the  petition  did  pray 
for  the  statutory  penalties,  and  these  only  were  in- 
flicted  (8).       And   complaints  under   the   Summary 


1  Lockhart  v.  MoUsod,  Glasgow, 
April  23d  1868  ;  40  S.  J.  393. 

2  M'Vie  and  Linch  v.  Dykes, 
B.C.,  May  28th  1856 ;  2  Irr.  429 
and  28  S.  J.  416.-- See  also  Forrest 
V,  Macfarlane,  H.C.,  July  2l8t 
1852  ;  1  Irv.  75. 

8  Robertson  v.  Barrowman,  H.C., 
Dec.  5th  1853  ;  1  Iry.  324  and  26  S. 
J.  147. — See  also  Raper  or  Reaper 
V,  Duflf,  B.C.,  Feb.  6th  1860;  3  Irv, 
529  and  32  S.  J.  478  (a  day  poach- 
ing case). 

4  M*Eenzie  v.  Jeffrey,  B.C.,  June 
11th  1S38  ;  2  Swin.  152  and  Bell's 
Notes  128. 

5  Byrnes  and  others  v.  Dick,  and 
Lawton  and  others  v.  Lawson,  B.C., 
Feb.  23d  1853 ;  1  Irv.  145. 

6  Whitton  or  Stormonth  v.  Drum- 


mond,  B.C.,  March  12th  1838 ;  2 
Swin.  62  and  Bell's  Notes  152.— 
Ruasel  v.  Lang,  B.C.,  June  Ist 
1844  ;  2  Broun  211.— See  also  Bam- 
ilton  V.  Girvan,  B.C.,  June  15, 1867 ; 
5  Irr.  439  and  39  S.  J.  510  and'4 
S.  L.  R.  104. 

7  M'Cartney  v.  Guthrie,  B.C., 
Jan.  16th  1838 ;  2  Swin.  28  and 
Bell's  Notes  192.— See  also  Bisset 
tr.  Mackay^  B.C.,  March  3d  1855 ; 
2  Irv,  68  and  27  S.  J.  244 ;  Johnston 
V.  Robson,  H.C.,  May  25th  1868  ;  1 
Couper  41  and  40  S.  J.  512  and  5 
S.  L.  R.  537.— De  Belmont  v.  Lang, 
Ghisgow,  Sept.  28th  1871 ;  2  Couper 
95  (See  p.  102). 

8  Chisholm  and  others  v.  Black 
and  Morrison,  B.  C,  June  1 2th  1871 ; 
2  Couper  49  and  43  S.  J.  445. 
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Procedure  Act  may  be  amended,  in  matters  not  chang- 
ing the  character  of  the  offence  (1). 

Where  the  complaint  is  not  directed  against  a  per- 
^  in  cstody,  tt,e'orfb„y  p,o«.du«  i.  ^.,J^i 
is  granted  to  cite  the  party  to  appear,  or  to  apprehend 
him,  as  the  case  may  require.  The  want  of  such  a 
warrant  may  be  fatal  to  all  subsequent  proceedings  (2) ; 
and  this  is  particularly  the  case  where  a  law-abiding 
person  is  arrested  not  jlagrante  delicto ^  but  subsequent 
to  the  offence  (3).  But  it  is  not  necessary  to  serve 
the  complaint  or  any  list  of  witnesses  upon  the  ac- 
cused (4),  unless  this  be  enjoined  by  special  statute. 
And  where  a  copy  is  given  at  citation,  the  omission 
of  an  unimportant  part  of  the  complaint  in  the  copy 
will  not  necessarily  be  fatal  (5).  If  the  warrant  is 
merely  to  "  convene  "  the  accused,  it  is  not  competent 
to  apprehend  him  (6)  ;  and  if  it  be  to  bring  the  ac- 
cused into  Court  "  for  examination,"  it  is  not  compe- 
tent when  he "  is  brought  up,  at  once  to  try  him  (7). 
Further,  if  a  Statute  appoints  the  serving  of  the  com- 
plaint, it  is  not  competent  to  issue  a  warrant  for 
apprehension,  unless  the  summons  has  been  disobeyed, 
or  there  is  reason  to  anticipate  that  the  accused  will 


PsOnOUTXOV  BT 
OOKFLAIITT. 


Wurant  pro- 
ceeding on  com- 
plaint- 


Want  of  warrant 
maylMfataL 


Complaint  not 
aerred. 


Terms  of  warrant 
may  preclode 
Inatant  trial 


Warrant  to  ap- 
prehend where 
■ervice  ttatotory. 


1  Act  27  and  28  Vict.,  c.  58,  §  5.— 
Jackson  and  Fulton  v.  Jones,  H.C., 
June  1st  1867  ;  5  Irv.  409  and  89 
S:  J.  450  and  4  S.  L.  R.  70;  Morris 
and  Boyd  v.  the  Earl  of  Glasgow, 
H.C.,  Deo.  24th  1867 ;  5  Irv.  529 
and  40  S.  J.  108  and  5  S.  L.  B.  186. 

2  Bobertson  v.  Maokaj,  H.C., 
July  21st  1846;  Ark.  114. --Jame- 
son «.  Pilmer,  H.C.,  June  2d  1849  ; 
J.  Shaw  288. — Hunter  v.  Johnston 
and  Robson,  H.C.,  June  80th  1854 ; 
1  Irv.  519. — Stevenson  v.  Watson, 
H.Cm  Feb.  7th  1857 ;  2  Irv.  592  and 
29  S.  J.  184. — See  also  Cogan  or 
Devany  v.  Anderson,  H.C.,  Deo. 
16th  1854;  1  Irv.  588. 


8  Bain  v.  0*Neil,  H.G.,  Dec.  14th 
1854;  1  Irv.  588 and 27 B.  J.  77. 

4  Ayton  v.  Haig,  H.C.,  March 
12th  1886 ;  1  Bwin.  78  and  BeU^a 
Notes  168. — Mackean  v.  Wilson, 
H.C.,  Dec  9th  1848  ;  J.  Shaw  182. 
— Scott  or  Chapman  v,  Golville, 
HCn  Dec.  14th  1850 ;  J.  Shaw  466. 
— Bisset  9.  Mackay,  H.a,  March  Sd 
1855 ;  2  Irv.  68  and  27  S.  J.  244. 

5  Chahners  v,  Webster,  H.C, 
Nov.  27th  1871 ;  2  Couper  164. 

6  Crawford  «.  Wilson  and  Jame- 
sons, H.C. ,  Nov.  19th  1888 ;  2  Swin. 
200  and  Bell's  Notes  125. 

7  Clark  «.  Stevenson,  H.C.,  Nov. 
19th  1853 ;  1  Irv.  809  and  26  &  J. 
48. 
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iRBMseinoHBr 

COMKLAXn. 


WftDt  of  oath. 


Incomplete 

WUTMlt. 


Oppi'wiiftn. 

WitDon  plAoed 
At  bar  B&d  tried. 

duurge,  tried  on 
enotlier. 

Want  of  proper 
Intinuitlon. 


abscond  (1).  Where  the  oath  of  a  credible  witness  is 
a  statutory  preliminaiy  of  the  summons  or  warranty 
the  want  of  such  oath,  dulj  connected  with  the  pro- 
ceedings (2),  and  covering  the  charge  to  be  made  (3), 
will  be  fiGttaL  Again,  where  the  statute  required  the 
oath  to  be  emitted  by  the  complainer,  proceedings 
following  on  an  oath  by  another  person  were  set 
aside  (4).  And  where  a  warrant  did  not  include  a 
power  to  cite  witnesses  in  terms  of  a  statute,  the  con- 
viction, though  proceeding  on  a  plea  of  "  guilty  "  was 
quashed  (5). 

If  summary  power  is  oppressively  exercised,  the 
Supreme  Court  will  set  aside  the  proceedings.  Where 
*a, person  who  had  been  cited  as  a  witness,  was,  on  his 
.ap{>earing,  placed  at  the  bar,  tried,  and  convicted,  the 
:cohviplio&v  was  quashed  (6).  And  the  same  result 
•foUow^^wherer  a  person  cited  on  one  charge,  was 
'tried  'xtn'wa  diffeirent  charge  (7).  Again,  where  a 
•woman 'waEf  told /verbally  that  she  was  to  be  tried  for 
reas«ft,^and  «no  further  intimation  was  made  to  her  for 
Me  Mays,  when 'an  officer*  came  to  her  house  and  told 
Jier  she  was  w^ted  lett  the  poKce  office,  the  Court  held 
that  there  had'  beeii  no  j)rbper<4ntimation,  and  sus- 


1  Smith  9t  Fofb^  afi44jaw,«HLG., 
July  23d.l843 ;  AA.;6Q8.  ;  .  •     i 

2  Smiljh  9.  F^rbeiPa^d  J^aw,  4«pra. 
— Simpson  v.  ^hraof ordiu^dJ^,  0.Gt, 
Dec.  2^  13SL;  Ji  ffluiw  5eS{bDii244. 
J.  141and  1  Stuart  ^.^lytbe  aitl 
Taylor  v.  'Roieon,  H.C^UPQ  10th 
1858;  1  Irv.  28fi;tt|id  g5,S.i  Jv'MjS 
and  2  Stuart  453.-TQD^nvDejlmd 
othoTBv.  Blair, H.0.,Asi^|^*W]2; 
8  Iry.  886  and.Sl  B.#J^j^62«rf-liac. 
kenzie  v.  Maberly,  ^.Q.,LT)fQv.^2l4t 
1859 ;  8  Inr.  459  and  $2  8.  J.  6.— 
Trainer  v.  Jofanston,  H.CfJBMw  5tb 
1868;  4  Inr;  264  and  85  ^  J.  161. 
— ^Logan  V,  Coupland,  H.C.,>Deo. 
14th  1868 ;  4  Ir7,  453  and.  86  S.  J. 
186. 


*  8  MMxit  and'Bbyd  v.  the  Earl  of 
Glasgow,. H-C.,**  Deo.  24th  1867;  5 

«Iry.  529  aiul:40iS.sJ..108  and  5 

.8.  L.«'B^486.t  .1      V  ? 

.  4  MfNeiU  in  Coltness  Iron  Coy., 
H.a,a>e».  ^Qtba842i  1  Broun  454. 

.•  ^6  ^IpoKbum  .««  Johnson  and  Bob- 

,«m,rH«C.,   June  ^  8d  1854 ;  1  Irr. 

.4^.|nd26S.J.  456. 

;  I  6  lElltchie  «.  Pilmer,  H.€.,«Dee. 

fa0th^848  )•  J.  Shaw  142. :  .<  5^    . 

i  .nCrtdgv,  Bteel,  H.QLr,  Jh&  90th 

.]i84&;.'tf.,8haw  148.-M)rr;«.  MalsaS- 

!lii0^.Ok,  iv^e  26thn8057  2^M> 

>l>89i^pm£«  J;  500.-r^adke|M^. 

.Maberly,*H.C.^^  Nov^j^ft  ISM^f )3 
Irr.  459and82S.JJfi.  j-  ,  .  «.  .; 
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pended  the  oonvietibnj. (*1).t    "Refusal  of  reasonable p»o»»c^o»"" 

delay  to  prepare  a  defence,  ie^a^good  grou!nd  for  setting  Ref naai  of  rea-"" 

aside  a  conviotionf  (&)•  »  And  / where  the,  prdceedings"®"^**^'- 

are  otherwise  hasty  and  irregidariycomm^ieed/ failure 

to  give  time  for'  a  proper  defence  may  be  ground  for 

setting  aside  a  conviction,  although  delay  .'iw^as  not 

asked  by  the  accused   (3).      This  is  spedially:  true 

where  the  acciis^d^is  a  child,  and  still  more  so  if:  the 

child  is  lawbiding,  and  is.  tried  in  the  absence^  of  ita 

parent  (4).     But'eicept  in  such  cases,  a  conviclionJn««2j2^««» 

will  not  be  set  aside  on  the  ground  of  time  not  being  «^Bked. 

allowed  to  prepare  a  defence,  where'  na  request  for 

delay  was  made  at  the  trial  (5).     And  the  demand 

must  be  recorded  if  it  is  to  be  founded  on  (6). 

In  summary  procedure  the  ordinary  rules  of  evi-  Evn>»»cB- 
dence  apply,   and  substantial    deviation   firom  them,  appuc«bie. 
such  as  incompetent  evidence  being  received  on  behalf 
of  the  prosecution  (7)>  or  competent  evidence  for  the 
defence  refused  (8),  will  nullify,  the  proceedings. 


1  Cogan  or  Derany  v,  Anderson, 
H.C.,  Deo.  16th  1854 ;  llrv.  588. 

2  Orr  9.  Maoallum,  H.C.,  June 
25th  1855  ;  2  Inr.  183  and  27  S.  J. 
500. — Mahon  or  M'Mahon  «•  Mor- 
ton, H.C.,  Feb.  6th  1856 ;  2  Irr. 
888  and  28  S.  J.  197.— O'Brien  and 
others  «.  Linton,  H.C.,  Feb.  2l8t 
1857 ;  2  Inr.  603  and  29  &  J.  24L 

8  Crawford  v,  Blair,  H.C.  Not. 
17th  1856;  2  Inr.  511  and  29 S.  J. 
12. — ^Williamson  or  Graham  v.  Lin- 
ton, H.C.,  Nov.  24th  1856 ;  2  Inr. 
558  and  29  S.  J.  25.— See  also  Blyth 
and  Tait  or  Blyth  «.  M'Bain,  H.C, 
Feb.  20th  1852 ;  J.  Shaw  554  and 
24  8.  J.  265. 

4  Meekison  v.  BCaokay,  H.C.,  Feb. 
15th  1849;  J.  Shaw  159.— Gray  v, 
M'Gill,  H.C.,  Feb.  27th  1858 ;  8  Irv. 
29  and  80  S.  J.  511. — Jameson  and 
others  v,  Maokay,  H.C.,  Not.  24th 
1862 ;  4  Irr.  246  and  85  S.  J.  54. 

9  Mackean  v.  Wilson,  H.G.,  Deo. 
9th  1848 ;  J.  Shaw  182.— Bennet  v. 


flinchy,  H.C.,  Feb.  6th  1860 ;  8  Irr. 
541  and  82  9.  J.  476.— Maclean  v. 
Macfarlane,  H.C.,  Mar.  9th  1863; 
4  Irr.  351  and  35  S.  J.  319.— lione 
V.  Buohan,  H.a,  June  9th  1867 ;  5 
iTT.  423  and  39  S.  J.  477  and  4 
S.  L.  R.  83.— The  Jurist  and  Re- 
porter giTO  the  name  as  Lowe. — 
Wright  V,  Dewar,  H.C.,  Not.  27th 
1873  and  March  9th  1874 ;  2  Couper 
504  and  1  Bettie  1  and  11  a  L.  R. 
112  and  385. 

6  Johnston  v,  Robson,  H.C.,  May 
25th  1868;  1  Couper  41  and  40  S.  J. 
512  (Lord  Cowan's  opinion). 

7  Cochrane  and  others  v.  Blair, 
H.C.,  April  4th  1859 ;  8  Irr.  896 
and  81  S.  J.  452. 

8  Leadbetter  v.  The  Gamkirk 
Coal  Coy.  and  Miller,  H.C.,  Deo. 
6th  1841 ;  2  Swin.  620  and  Beirs 
Notes  807.- Bell  and  Shaw  v.  Hous- 
ton, H.C.,  Jan.  22d  1842 ;  1  Broun 
49. 
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csdubb  at 

TRIAL. 

Preaonce  of  ao- 
enaed  eaaentiol 


The  rules  as  to  tholeing  an  assize  apply  to  summary 
procedure.  When  a  case  went  to  trials  and  the 
justices  being  equally  divided  gave  no  judgment,  a 
conviction  on  a  subsequent  complaint  was  quashed  (1). 
A  few  observations  on  procedure  may  be  useful. 
The  ordinary  rule  that  the  proceedings  must  be  in 
presence  of  the  accused,  applies  to  summary  procedure, 

withby su^.  but  many  special  statutes  authorise  a  trial  in  absence, 
where  the  accused  fails  to  appear.  But  a  conviction 
in  absence  will  not  be  sustained  if  the  citation  served 
on  the  accused  called  him  to  appear  on  a  different 
day  from  that  of  the  trial,  although  tlie  separate  cita- 
tion Y(BS  superfluous,  and  though  it  referred  to  an  ac- 
companying copy  of  the  deliverance  of  the  magistrate 
on  the  complaint  in  which  the  true  date  was  stated, 
and  service  of  a  copy  of  which  was  the  proper  cita- 
tion (2).  But  the  mere  service  of  an  unnecessary 
citation  along  with  the  summons  in  such  a  case,  will 
not  nullify  the  service  if  it  be  not  misleading  (3). 

S^8*wJit*        ^®  same  magistrate  who  signs  the  warrant  need 

objtSf  ^^AcT"  ^^*  *^  ^^  ^^^^  (*^'     "^^  objections  to  competency 
recorded.  and  rolevancy,  and  all  requests  for  delay,  &c.,  must  be 

recorded,  and  the  deliverances  thereon  signed  by  the 

magistrates  (5).     But  where  the  objection  was  recorded 

and  signed,  and  the  deliverance  on  it  was  expressly 

implied  in  the  subsequent  proceedings,  the  fact  that 

therewas  no  special  signed  deliverance  was  not  held 


1  Doward  v.  Maokay,  H.C.,  July 
29eh  1870 ;  1  Couper  892  and  42 
S.  J.  805  and  7  S.  L.  R.  265. 

2  WaddeU  v,  Romanes,  H.C., 
March  4th  1857;  2  Irv.  611  and  29 
8.  J.  291. 

8  HarcoTirt  and  Priestly  v.  Low, 
H.G.,  Jan.  14ih  1861 ;  4  Inr.  1  and 
88  S.  J.  181. 

4  Leadbetter  v,  Hie  Gamkirk 
Coal  Coy.  and  Miller,  H.C.,  Deo.  6th 


1841 ;  2  Swin.  620  and  Bell's  Notes 
126. — ^Tough  V.  Jopp,  Aberdeen, 
April  28th  1868 ;  4  Inr.  866  and 
85  S.  J.  472. 

9  Giles  9.  Baxter,  H.C.,  March 
15th  1849 ;  J.  Shaw,  208.— Christie 
V,  Adamson,  Perth,  Oct.  Ist  1858; 
1  Inr.  298.— M'Vie  and  Lynch  «. 
Dykes,  H.C.,  May  28th  1856 ;  2Ir7. 
429  and  28  S.  J.  416. 
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fatal  (1).     The  proof  must  be  reduced  to  writing,  ^^'l^^^^l^^ 
less  this  be  dispensed  with  or  forbidden  by  statute.  '"^ 


Even  the  consent  of  the  accused  does  not  prevent  the  SiSs'SlpSsed 
operation  of  this  rule  (2).  And  where  a  prosecution  ^"^^y*^°**- 
takes  place  under  the  Summary  Procedure  Act,  under 
which  no  record  of  the  evidence  is  necessary,  a  record 
must  be  kept  in  those  cases  as  to  which  by  other 
statutes  a  right  of  appeal  is  given,  if  the  Court  be 
moved  by  either  of  the  parties  to  keep  such  record  (3). 
And  such  motion  is  essential  to  make  it  competent  to 
refer  to  any  notes  taken  by  the  magistrates,  if  the  case 
is  appealed  (4). 

The  powers  of  the  prosecutor  as  to  restriction  of^J^J^^t' 
punishment  in  summary  cases  are  not  clearly  defined  (5). 
Where  the  Court  before  whom  a  charge  is  brought 
cannot  pronounce  the  full  statutory  sentence,  it  would 
appear  that   to  found  a  jurisdiction,   the  prosecutor 
must  restrict  his  demand  for  punishment  upon  the  £Etce 
of  the  libel  (6).     But  in  no  case  can  the  prosecutor  Rertrfction  mut 
make  a  restriction  which  not  merely  limits  punishment,  chanwter  of 
but  truly  changes  the  character  of  his  case  (7), 

An  important  erasure  in  a  conviction  will  nullify  etmoto. 
it  (8),  but  not  mere  interlineations  or  the  like  (9).  conTtction  made 

^  1     •         J     i»       out  after  acco»ed 

Convictions  should  not  be  written  out  and  signed  after  remored. 


1  Stewart  «.  Boyd,  H.C.,  Dee. 
18th  1855 ;  2  IiT.  827  and  28  S.  J. 
104 

2  Penman  v.  Watt,  H.C,  Not. 
24th  and  25th  1845 ;  2  Broun  586. 
— PhilipB  and  Ford  9.  CrooB,  B.C., 
Deo.  20th  1848 ;  J.  Shaw  189.- 
Christie  9.  Adamaon,  Perth,  Oct. 
1st  1853;  Ilnr.  298. 

8  Halliday  9.  {Batbfifate,  H.C, 
June  Ist  1867 ;  5  Irr.  882  and  89 
S.  J.  446  and  4  S.  L.  Bu  65,  over- 
ruling  the  ease  of  Oldham  v,  Bath' 
gate,  Jedburgh  Spring  Circuit  1875; 
5  Irv.  887,  note. 

4  Johnston  v.  Bobeon,  H.C.,  May 


25th  1868;  1  Couper  41  and  40  S.  J. 
512  and  5  S.  L.  R.  587. 

9  Sharp  or  M'Ewan  v.  Procurator 
Fiscal  of  Perth,  H.C.,  March  22d 
1826 ;  Shaw  152. 

6  Hume  ii.  60,  case  of  Bussell  In 
note  a. 

7  Young  V,  Scott,  H.C,  July  4th 
1864;  4  Irv.  541. 

8  Rodger  v.  Magistrates  of  Pit- 
tenweem,  H.C,  Not.  22d  1847; 
Ark.  398.-— Oarkson  v.  Muir,  H.C., 
July  19th  1871 ;  2  Couper  125  and 
48  S.  J.  589  and  8  S.  L.  R.  68t. 

9  Lochrie  v.  Molison,  H.C,  June 
21st  1854 ;  1  Irv.  506  and  26  S.  J. 
617. 
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MDu!i«?/*^    the  accused  has  been  removed  from  Court  (I),  though 

"'^ this  is  done  in  practice.      A  conviction  signed  in 

absence  of  the  parties  three  days  after  the  date  it  bore 
was  quashed  (2).  But  where  a  short  interlocutor  was 
signed  in  presence  of  the  accused,  and  a  complete  and 
formal  conviction  afterwards  drawn  up,  the  Court 
sustained  the  conviction  (3).  Also  where  a  conviction 
had  been  blundered,  but  a  correct  one  was  substituted 
for  it,  and  the  blundered  one  was  never  issued,  the 
procedure  was  declared  to  be  regular  (4).  But  an 
ill^fal  sentence  having  been  pronounced,  and  the 
illegal  part  deleted  after  extract,  the  whole  conviction 
spediiauioo  la   was  Quashod  (5).     Where  a  statute  requires  that  the 

COIlTlCtlOII.  .        .  . 

conrietion  on     couvictiou  shall  '' Specify  the  o£fence,"  a  conviction 
peaorproo.     ^y^)j  g^jjg  to  do  SO  Sufficiently  will  be  set  aside  (6). 

The  names  of  the  Justices  need  not  be  inserted  in  the 
conviction  under  the  Summary  Procedure  Act  (7). 
The  proceedings  in  a  summary  conviction  must  show 
whether  it  was  pronounced  on  a  plea  of  "  guilty  "  or 
2?nt"^'2n!^  on  proof  led  (8).  A  Sheriff  acting  on  a  complaint 
pSiwta  luegti.  ^^^®r  Bae's  Act  (9),  cannot  sentence  to  imprison- 
ment for  two  periods  of  sixty  days,  one  on  failure  to 
pay  a  fine,  and  the  other  on  failure  to  find  security  (1 0), 
nor  sentence  the  accused  to  the  statutory  imprison- 
ment, in  default  of  payment  of  expenses  (1 1). 

18m   Gffay   «.    Maflgill,    H.C.,  T  Cairuthenandothenv.  Jones, 

Feb.  27th  1868 ;  8  Irv.  29  and  80  H.G.,  Jane  1st  1867 ;  6  Ir?.  898fuid 

8.  J.  Ml.  89S.  J.  448aiid  4  S.  L.  R.  68  and 

a  M'AUister  9.  Cowan,  H.O.,  Mny  70. 

S4th  and  Jnly  16th  1869  ;  1  Oouper  S  Soott  9.  Sinolair,  H.C.,  I>ec. 

802  and  41  S.  J.  004.  19thl867;  2  Iry.  746  and  80  S.  J. 

S  Hume  «.  Meok,  RO,  July  18th  198.— See  also   Gray   «.    MacgiU, 

1846;  ArkSS.  fl.C.,  Feb. 27th  1868 ; 8 Irr.  29 and 

4  Forbes  «.  Dunoan,  H.C.,  Nor.  80  8.  J.  611. 

20th  1866;  6  Inr.  218  and  88  a  J.  •  Aoi  9  Geo.  rV.  e.  6». 

47  and  1  8.  U  R.  86.  10  Fairbaim  v.  Diummond,  H.O., 

5  M'Donagh  v.  Boss,  H.C.»  May  Maroh  12th  1886;  1  Swin.  86  and 
.  24th  and  29th  1869 ;  1  Ooaper  299.  BeU's  Notes  162. 

6  M'Innerey  v.  Simpson,  Deo.  6th  11  Gilchrist  v.  Ptocaxators  Fiaoal 
1841 ;  2  Swin.  690  and  Bell's  Notes  of  Perthshire,  H.C.,  July  16th 
128.— Duff  V.  Simpson,  H.a,  Deo.  1848 ;  1  Broun  670  and  BeU*s  Notes 
6th  1841 ;  2  Swin.  616  and  BeU's  162. 

Notes  128. 
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Unless  otherwise  provided  by  Statute,  two  Justices  J'J^**^/***- 

are  necessary  to  constitute  a  Justice  of  Peace  Court,  ^"^'^ 

and  both  should  sign  the  deliverances  and  convic- "^^  ^*  ^"^ 
tions  (1),  although  in  matters  of  general  procedure, 
when  there  is  a  plurality  of  Justices,  one  may  sign  as 
Preses,  adding  P.  after  his  name  (2).  And  one  Jus- 
tice may  sign  interlocutors  of  adjournment  under  the 
Summary  I^ocedure  Act,  in  cases  where  the  trial  must 
be  before  two  Justices  (3).  If  a  deliverance  is  signed 
by  a  quorum,  it  is  not  a  good  objection  that  another 
person  signed  who  was  not  qualified  (4). 

A  conviction  will  be  inept  if  any  of  the  magistrates 
who  pronounced  it  were  not  present  at  the  proof  (5). 

Sheriffs  acting  summarily  may  follow  any  special  J^JJJJ'^^y^ 
form  of  procedure  provided  by  Statute  (6);  but  where  JJJ^J^J^^^*'^ 
a  Statute  confers  a  summary  jurisdiction  upon  the '*»"»• 
Sheriff  and  other  magistrates,  the  Sheriff  need  not 
follow  the  forms  prescribed,  but  may  adhere  to  the 
forms  of  his  own  Court  (7). 


1  Giles  V.  Baxter,  H.C.,  March 
15th  1849  ;  J.  Shaw  203  (this  point 
is  not  in  the  rubrio.)— Lock  and 
Doolen  v.  Steel,  H.C.,  Feb.  6th 
1850  ;  J.  Shaw  807.— Williamson  v. 
Thompson,  H.C.,  Not.  29th  1858  ; 
8  Inr.  295  and  31  S.  J.  84.— BirreD 
V.  Jones,  H.O.,  Feb.  27th  1860 ;  8 
Inr.  556. 

2  Rankin  and  others  v.  Alex- 
ander, H.a,  Feb.  15th  1886;  1 
Swin.  44.— Birrell  «.  Jones,  H.C., 
Feb.  27th  1860;  8  Ir7.  556.  (See 
opinions  of  the  judges.) 

3  Camithers  and  others  v.  Jones, 
H.O^  June  1st  1867 ;  5  Inr.  398  and 
89  S.  J.  448  and  4  S.  L.  B.  68  and 
70. 

4  M'Creadie  «.  Murray,  H.C., 
Haroh  22d  1862 ;  4  Inr.  176  and  34 


S.  J.  4^,  This  might  not  hold  if 
the  oonvieHon  were  signed  by  a  per- 
son not.  qualified. 

6  Russell  V.  Lang,  H.C,  June  Ist 
1844;  2  Broun  211.— Wilson  v. 
Momson,  H.C,  June  15th  1844; 
2  Broun  281. — These  decisions  ap- 
pear to  conflict  with  the  previous 
case  of  Mackenzie  v.  Je£Frey,  H.C., 
June  11th  1838  ;  2  Swin.  152. 

6  Knox  V.  Ramsay,  H.C.,  July 
7th  1837  ;  1  Swin.  517  and  BeU's 
Notes  120.  —  Neil  v.  Procurator 
•Fiscal  of  Stirlingshire,  H.C,  May 
19th  1884 ;  Bell's  Notes  151. 

7  Shields  v.  Dykes,  H.C,  Feb.  2d 
1854;  1  Lry. 359 and 26 B.  J.  212.— 
Clapperton  v.  Rodger,  H.C,  Dec. 
3d  1855 ;  2  Inr.  292  and  28  S.  J. 
51. 
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Time. 

Court  of  Jns- 
ticUry. 


Crown. 


RemoTal  of  sick 
convict  from 
prison. 


PKOCEDURE  AFTER  TRIAL- 
REVIEW,  PARDON,  &c. 

Where  a  sentence  of  death  or  corporal  pain  is  not 
executed  at  the  time  fixed,  and  there  is  no  formal  sist, 
it  cannot  be  afterwards  enforced  (1).  The  Court  of 
Justiciary  may  grant  a  respite,  and  fix  a  later  day  for 
execution  where  they  see  fit,  either  because  of  circum- 
stances emerging,  such  as  the  escape  of  the  convict,  or 
forcible  prevention  of  the  execution,  or  for  the  purpose 
of  giving  time  for  an  answer  to  an  appeal  or  petition 
for  mercy  or  the  like  (2).  The  Sovereign  may  order 
a  respite  for  a  fixed  period,  or  until  notification  of  the 
Royal  pleasure  (S).  The  High  Court  issue  the  neces- 
sary orders  for  carrying  out  the  Royal  respite.  A 
respite  does  not  entitle  the  convict  to  liberation  on 
bail  (4). 

The  death  of  the  prosecutor  before  the  sentence  is 
put  in  execution  does  not  prevent  its  being  carried 
out  (5). 

Where  a  convict  is  in  bad  health,  the  High  Court 
may  order  his  removal  to  a  more  healthy  prison  (6), 
or  to  any  other  place,  in  such  custody  or  under  such 
caution  as  they  may  think  proper,  under  certification 


1  Hume  ii.  475,  476,  and  oasee  of 
Flemiiig,  Graham,  and  Diokaon 
there. — Alison  ii  659. 

2  Hume  ii.  478,  474,  and  oases  of 
Rodger :  Langlands :  Robertson : 
and  Tenant  there,  and  cases  of 
Rigelson  :  Stewart :  and  Lawrie  in 
note  1.— Alison  ii.  657,  658.— Chas. 
Bfaolaren  and  others,  H.G.,  Feb. 
10th  1828  ;  Shaw  95. 

8  Hume  ii.  501.— Alison  ii.  679. 


4  Hume  ii.  501.— Alison  ii.  679. 

6  Morton  v.  Johnston  and 
others,  H.C.,  March  Uth  1867 ;  5 
Irv,  856  and  89  S.  J.  298  and  8 
S.  L.  R.  294. 

6  John  Bobb,  H.C.,  Not.  9th 
1881 ;  Bell's  Notes  301.-  Bee  also 
Menie  or  Marion  Gilbert,  Aberdeen, 
April  15th  1842 ;  1  Broun  258,  note, 
p.  250  and  BelPs  Notes  801. 
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in  the  latter  case  of  returning  to  prison  on  recovery  to^"^™- 
complete  the  period  of  sentence  (I). 

Where  a  convict  is  found  at  large  without  lawful  cok^^foiwd 
excuse  before  expiry  of  sentence,  the  High  Court  may,  convict  at  urg*. 
on  the  petition  of  the  prosecutor,  and  on  proof  of  the 
prisoner's  identity,  if  disputed,  ordain  his  removal  to 
undergo  the  remaining  portion  of  his  sentence  (2). 

There  are  three  modes  of  review  of  proceedings  in  advocation 
inferior  Courts  (3),  Advocation,  Suspension,  and 
Appeal.  The  first  is  properly  applicable  to  cases 
where  review  is  sought,  either  by  the  prosecutor  or  the 
accused,  of  a  decision  pronounced  in  the  preliminary 
part  of  a  prosecution  (4).  Thus,  where  the  petty 
Judge  improperly  dismisses  a  complaint  as  irrele- 
vant (5),  or  declines  to  pronounce  judgment  (6),  or 
dismisses  a  complaint  but  does  not  award  expenses  (7), 
advocation  is  competent.  But  advocation  of  an  interlocu- 
tor in  a  Sheriff  Court  case  finding  the  libel  relevant  is 
not  competent  (8).  And  advocation  of  a  judgment  of 
Quarter  Sessions  sustaining  the  competency  of  an  appeal 
is  also  incompetent  until  they  have  actually  overstepped 


1  Hume  ii  478,  and  case  of  Fisher 
there,  and  cases  of  Fraser :  Macfar- 
lane :  and  Bramwell  in  note6.2  and  * 
—Alison  ii.  668. — John  Gorrie  and 
others,  Perth,  April  18th  1886 ;  1 
Svin.  176.  ~  J  as.  Thompson  or 
Smart,  Jan.  10th  and  Feb.  4th. 
1883 ;  Bell's  Notes  168. 

2  Hume  ii.  145,  cases  of  Turn- 
bull  :  and  Tenant  in  note  2,  and 
case  of  Forest  in  note  a.— Jas. 
M'Neil  or  Mathieson,  H.C.,  March 
12th  1836 ;  1  Swin.  88  and  Bell's 
Notes  168.— Hugh  M'Meiken,  H.C., 
Feb.  6th  1887 ;  1  Swin.  428  and 
Bell's  Notes  167.— WilL  Hutton, 
H.C.,  June  18th  1887  ;  Bell's  Notes 
166.— John  Hunter,  H.C.,  Feb.  3d 
1840;  Bell's  Notes,  168.^John 
Blair,  H.C.,  July  28th  1845;  2 
Broun  463. — Alison's  statement  is 
rather  misleading,   as   indicating 


that  such  a  question  should  always 
be  tried  by  jury  (i  560,  561).  A 
jury  is  unnecessary  where  it  is  not 
propose  to  inflict  any  new  punish- 
ment. 

8  No  rnnaw  of  the  procedure  of 
the  High,  or  Circuit  Courts  is  com- 
petent—Hume ii.  504  to  508 jNunm. 
—Alison  ii  677>  678. 

4  Hume  ii.  509,  et  mj.,  passim. — 
Alison  ii.  26,  27. 

6  Kinnoull  (Earl  of)  v.  Tod,  H.C., 
Dec.  15th  1859 ;  3  Irr.  501.  (This 
point  is  not  in  the  rubric.) 

6  Smith  V.  Kinnoch,  H.C.,  Feb. 
7th  1848 ;  Ark.  427. 

7  IVentice  and  Newbigging  v. 
Bathgate,  H.C.,  June  19th  1848;  1 
Broun  561  and  Bell's  Notes  140. 

8  Jamieson  v.  Lothian,  H.C., 
Dec.  8d  1855 ;  2  Irr.  278  and  28 
8.  J.  49. 
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▲V1>  (IUBPSR8I0V. 

Ad^ocfttlon  in 
proCuilty 


Sospenilon  only 
competaot 
a«»iiut  existing 
wamnt  or  oon- 
Tiction. 


AdT.  and  toip. 
where  proceas 
not  crtmlnaL 


Fork  or  rao- 

CBDUKB  IV  AD- 
YOOATIOK  AHD 
BI78PSH8IOV. 


Presence  of 
parties  not 
reqolslte. 

Interim  libera- 
tion. 


their  jurisdiction  (1).  Although  advocations  of  prose- 
cutions for  profanity  are  excluded  by  a  Statute,  the 
exclusion  does  not  apply  to  prosecutions  at  common 
law  (2).  Suspension  is  the  procedure  by  which  an 
illegal  warrant  or  a  bad  conviction  may  be  got  rid  of. 
The  warrant  or  conviction  must  be  truly  in  existence, 
otherwise  there  is  nothing  to  suspend.  Thus,  where  a 
sentence  of  fine  was  announced,  and  the  fine  paid, 
but  no  sentence  signed,  suspension  was  held  incom- 
petent (3).  Advocation  and  suspension  are  not  com- 
petent where  the  proceedings  were  not  of  a  criminal 
nature  (4).  But  this  limitation  does  not  apply  to 
cases  of  a  civil  nature,  over  which  the  Court  of  Jus- 
ticiary has  original  jurisdiction  by  Statute  (5).  The 
Court  of  Exchequer  has  sole  jurisdiction  as  a  Supreme 
Court  to  review  Customs  cases  (6). 

The  procedure  in  advocation  and  suspension  con- 
sists in  presenting  a  bUl  to  the  High  Court,  which  may 
be  passed  bya  single  Judge  (7),  but  the  ordinary  qitorum 
is  requisite  to  dispose  finally  of  the  reasons  of  advoca- 
tion or  suspension,  either  by  sustaining  or  reusing 
them  (8).  In  both  forms  the  personal  presence  of 
parties  is  not  requisite  (9).     Interim  liberation  on 

Addison  v.  SteyenBon,  H.C.,  Joly 
22d  1848  ;  Ark.  505  (Breach  of  oer- 
tifloate). — ^Park  and  others  p.  Stidr, 


1  list  V.  Pirie,  Deo.  24th  1867 ;  6 
Inr.  559  and  40  8.  J.  109  and  5  8. 
L.  R.  140. 

2  Act  1096  0.  81.— Prentice  and 
Newbigging  v.  Bathgate,  H.C., 
June  19th  1848 ;  1  Broun  561  and 
BeU's  Notes  140  and  806. 

3  Jupp  «L  Dunbar,  H.C,  Maroh 
9th  1868;  4  Inr.  855  and  85  8.  J. 
820. 

4  Dunlop  V.  Hart,  H.C.,  June 
20th  1885;  IS  Shaw's  Session  Cases 
1178  (anonymous  printing) — Mao- 
donald  v.  Gray,  H.C,  Feb.  17th 
1844 ;  2  Broun  107  (iUegal  sale  of 
spirits). — Somerrille  v.  Hemmans, 
H.C,  June  1st  1844  ;  2  Broun  220 
(ESmigration  regulations). —  Camp- 
bell V.  Stratheam,  H.C.,  Not.  22d 
1847 ;  Ark.  886  (Turnpike  Act).— 


HC,  Jan.  12th  1852 ;  J.  Shaw  582 
and  24  S.  J.  142  and  1  Stuart  239 
(Solway  Fishery  Act). 

6  Giles  r.  Baxter,  H.C.,  BCaroh 
15th  1849 ;  J.  Shaw  208. 

6  Alexander  v.  Lindsay,  H.C, 
Not.  18th  1868 ;  5  Inr.  491  and  40 
S.J.  21  and  5  8.  L.  R;  24. 

7  Hume  ii.,  512,  and  oases  of 
Brownhill:  and  Campbell  and 
others  there. — iL  514,  and  cases  of 
Cunningham :  Lindsay :  and 
M*Graugh  there.— Alison  ii.  27. 

8  Humeii.  512,  and  oases  of  Steed- 
man  there. — ^Alison  ii.  27. 

9  Hume  ii  511— ii.  515.— Alison 
iL27. 
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caution   may   be  cnranted   by  the  judge  who    passes -^^^oc^tio*" 

•^  O  .,.  '  \  8C8r«H8ION. 

the  bill,  but  this  power  is  discretionary  (1).  

Appeal  is,  in  some  cases  to  the  Quarter  Sessions,  appkai. 
and  in  others  to  the  next  Circuit  Court  (2),  not  being  or  sapreme 
a  winter  Circuit  at  Glasgow  (3).  In  an  appeal  to 
Quarter  Sessions  under  the  Day  Poaching  Act,  the 
appellant  must  notify  his  appeal,  and  ''  the  cause  and 
matter  thereof,"  to  the  opposite  party  three  days 
after  conviction,  and  seven  clear  days  before  the 
Quarter  Sessions,  and  must  either  find  caution  to  ap- 
pear at  the  Quarter  Sessions,  and  to  pay  costs,  or 
remain  in  custody  (4).  Failure  to  give  notice  of  the 
'*  cause  and  matter  of  the  appeal,"  is  a  ground  for 
dismissing  the  appeal  (5).  And  it  is  not  sufficient  to 
send  a  copy  of  the  appeal  to  the  respondent  before  it 
is  lodged  with  the  Clerk  of  Court  (6).  Further,  if 
an  appeal  be  taken  erroneously  on  an  alleged  conviction 
on  a  complaint  which  was  abandoned,  the  appellant 
will  not  be  allowed  to  amend  the  appeal,  so  as  to 
make  it  apply  to  the  conviction  on  another  com- 
plaint (7).  Where  appeal  is  to  the  Circuit,  the  party  Notice  of  appe^. 
may  announce  his  intention  in  open  Court  when  judg- 
ment is  given,  provided  he  lodge  reasons  of  appeal 
with  the  Clerk  of  the  inferior  Court,  and  serve  the 
opposite  party,  or  his  procurator,  with  a  copy,  within 
ten  days  of  the  judgment,  and  at  least  fifteen  days  be- 
fore the  Circuit  (8).      But  a  mere  verbal  appeal  and 


1  Hume  ii.  515.— AJiion  li  81. 
See  also  Pirrie  9.  List,  H.C.,  June 
Sth  1867;  5  Irr.  438. 

a  Act  20  Geo.  ii.  o.  48  §  84.— 
Hume  iL  516.~Ali80]i  ii.  82,  88. 

8  BavicLMm  v.  Gray,  Glasgow, 
Jan.  6th  1844 ;  2  Broun  9.  In  some 
eases  appeal  is  competent  to  the 
High  Court  for  plaoes  whioh  are 
not  within  any  Circuit.  See  25  and 
26  Vict.  o.  85  §  88. 

4Aot  2  and  8  WiU.  lY.,  o.  68 
§14. 


6  Robertson  v.  Adamson,  H.C., 
June  18th  1860 ;  8  Inr.  607  and  82 
a  J.  542. 

6  Christie  v.  Gould  k  Black, 
Aberdeen,  April  28th  1874  ;  2  Cou- 
per  560. 

7  Murphy  v.  ICaloolm,  Jedbuiigfa, 
April  5th  1872 ;  2  Couper  216  and 
44  S.J.  877  and  9  S.L.K.  447. 

8  See  as  to  suffident  serrice  of 
appeal.  Smith  v.  Procurator-Fiscal 
of  Paisley,  March  24th  1880 ;  2  &J. 
400. — See  as  to  sufficient  bond  of 
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minute  by  the  Clerk  of  Court  that  caution  has  been 
found  is  not.  enough ;  a  minute  of  appeal  must  be 

Mbractreait*^  lodged  (1).  An  appeal  served  on  the  sixteenth  day 
before  the  Circuit,  including  the  day  of  service,  and 
the  day  when  the  Circuit  opened,  has  been  sustained  (2). 
An  appeal  served  within  the  sixteen  days  of  the  Cir- 
cuit is  a  valid  appeal  to  be  brought  up  at  the  Circuit 
following  that  one  (3).  An  appeal  is  invalid  unless 
a  bond  of  caution  be  lodged  with  it  (4).  I£  any  ques- 
tion be  raised  as  to  whether  caution  was  duly  found, 
the  appellant  will  be  permitted  to  prove  the  &uct, 
though  there  be  no  certificate  in  process  of  caution 
having  been  found  (5).  Where  a  prosecutor  appeals,  it 
is  competent  for  him  to  apply  for  a  warrant  to  detain 
the  accused,  until  he  find  caution  to  abide  the  ultimate 
judgment  (6).  Where  a  statute  permits  an  appeal 
from  Petty  Sessions,  either  to  the  Quarter  Sessions  or 
to  the  Supreme  Court,  it  is  not  competent  to  appeal 
to  Quarter  Sessions,  and  to  bring  the  decision  of  the 
Quarter  Sessions  by  appeal  to  the  Supreme  Court  (7). 
If  a  statute  gives  an  appeal  to  Quarter  Sessions,  and 
makes  no  mention  of  the  Court  of  Justiciary,  appeal 

cer^oauonof  to  the  Circuit  Court  is  incompetent  (8).  Appeals 
may  be  certified  by  the  Judges  on  Circuit  for  the 
opinion  of  the  whole  Court  (9).    Where  an  appeal  has 


AlternatlTe 
appeal  to  Qtuuter 
SMSions  or 
Supreme  Conit. 


appeala. 


oaation,  Christie  v.  Jolmston,  Jed- 
burgh, Sept.  14th  1854;  1  Iir. 
560.— See  as  to  time  when  bond 
must  be  lodged,  Skinner  v.  Robert- 
Bon,  Perth,  May  2d  1844 ;  2  Broun 
185. 

1  Anderson  k  Others  v.  Jande- 
son,  H.C.,  Got  28th  1872 ;  2  Couper 
859  and  45  S.  J.  22  and  10  S.L.B. 
24. 

2  M'Ritohie  r.  Thompeon,  Perth, 
April  80th  1847  ;  Ark  270. 

8  Newlands  v.  Stewart,  Glasgow 
May  8d  1866 ;  6  IiT.  245. 


4  Davie  or  Eeane  v.  Lang,  Glas- 
gow, May  8d  1866 ;  5  Inr.  248  and 
2  S.L.R.  58. 

6  Marshall  «.  Turner,  Glasgow, 
April  26th  1849  ;  J.  Shaw  222. 

6  Hume  iL  516,  and  case  of  Cor- 
sar  there. — ^Alison  ii.  84. 

7  Purdie  v.  Mitohell,  Glasgow, 
Got.  6th,  1868;  4  Irv.  447  and  86 

0.  V.  S. 

8  Anderson  v.  Nicolson,  Perth, 
April  22d  1872 ;  2  Couper  225  and 
44  a  J.  879  and  9  8.  L.  B.  450. 

9  Aot  20  Geo.  IL ,  c.  48  §  87. 
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been  certified,  no  objection  to  the  competency  can  be  ^'^■^' 


stated  which  was  not  stated  to  the  Circuit  Court  (1).  ^^i'^J^ 
It  is  not  a  good  ground  for  dismissing  an  appeal  ^^c«Sm 
in  Quarter  Sessions,  without  entering  upon  the  merits, 
that  the  appellant  has  not  entered  into  recognizances, 
or  been  committed  to  prison,  although  the  statute  em- 
powers the  Petty  Sessions  to  commit,  if  recognizances 
are  not  entered  into  (2). 

Where  an  appeal  is  competent  either  to  the  Circuit  JJj2dTOt«*' 
Court  or  to  Quarter  Sessions,  and  all  other  review  ex-  Sroenion!' 
eluded,  a  suspension  will,  in  the  ordinary  case,  be  incom- 
petent (3).    But  any  one  who  has  been  oppressively  or 
illegally  convicted,  may  apply  to  the  High  Court  for 
redress  by  suspension  (4).    And  this  holds  although  the 
party  has  given  notice  of  appeal  (6),  and  even  after  he 
has  found  caution  (6).    But  if  he  has  allowed  a  Circuit  ?ntpfrty*uow- 
to  pass  without  any  appeal,  the  Court  will  not  hear  him 
in  a  suspension,  unless  he  shew  ground  for  excusing 
the  delay  (7)  ;  more  especially  if  the  grounds  on  which 


1  Whatman  v.  Ogilvie,  H.C., 
June  8d  1854 ;  1  Inr.  483  and  26 
8.  J.  457. 

2  Pattenon  v,  Malcolm,  H.  C, 
June  8th  1867 ;  5  Irr.  415  and  89 
8.  J.  476  and  4  L.S.B.  82. 

8  Vert  9.  BichardBon,  H.  C, 
Feb.  20th  1869 ;  1  Couper  199  and 
41  S.  J.  292  and  6  S.L.R.  869.— 
Be  Belmont  v.  Long,  H.  C,  June 
28th  1871 ;  2'Couper  95  and  48 
&  J.  522  and  8  &  L.  B.  600.— ClaA 
».  Bathgate,  H.C.,  Feb.  8th  1872 ; 
2  Couper  195  and  44  8.  J.  257 
and  9  S.  L.  B.  278. 

4  Malonie  v.  Jeffrey,  H.  C,  Jan. 
22d  1840  ;  2  Swin.  485  and  BeU's 
Notes  128.— Philips  and  Ford  v. 
OrosB,  H.  C,  Dec.  20th  1848:  J. 
Shaw  189  (this  point  is  not  noticed 
in  the  rubric). — Bain  v.  O'NeQ 
H.  0.,  Dec.  14th  1854 ;  1  Irr.  583 
and  27  8.  J.  77  (this  point  is  not 
mentioned  in  the  rubric).  —Gray  9. 
BfOill,  ac,  Feb.  27th  1858;  8 


Iry.  29  and  80  8.  J.  511.-Coyle  9. 
M'Kenna,  H.  C,  Not.  21st  1859 : 
3  Irv.  452  and  82  8.  J.  4.— See  also 
Oilee  V.  Baxter,  H.  C,  March  15th 
1849;  J.  Shaw  208.— M'Allister 
V,  Cowan,  H.  C,  May  24th  and  July 
16th  1869;  1  Couper  802  and  41 

8.  J.  604.— Clarkson  r.  Muir.  H.C., 
July  19th  1871 ;  2  Couper  125  and 
48  8.  J.  589  and  8  S.L.R.  681. 

5  Kennedy  v.  Young,  H.  C, 
March  18th  1837 ;  1  Swin.  474  and 
Beirs  Notes  306. 

6  Drew  v,  Wark,  H.O.  June  8d, 
1822 ;  Shaw  69  (a  case  of  adroca- 
tion).— M'Gr^gor  V.  Latour,  H.C., 
Not.  18th  1854  ;  1  Irv.  579.— Gray 

9.  Mackensie,  H.C.,  Feb.  24th.l862  ; 
3  Iry.  166  and  34  8.  J.  298.— Dor- 
ward  9.  Mackay,  H.C.,  Jan.  29th 
1870 ;  1  Couper  392  and  42  8.  J. 
305  and  7  S.L.B.  265. 

7  Knight  and  Others  9.  Burnet, 
H.C.,  Dec.  3d  1855  ;  2  Inr.  285  and 
28SJ.  50. 
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suspension  is  sought  were  such  as  were  most  appro- 
priate for  an  appeal  (I). 

Some  statutes  exclude  review  by  any  superior 
Court  But  notwithstanding  this^  the  Court  will 
entertain  a  suspension  based  upon  averment  that  the 
inferior  Judge  went  beyond  the  statute,  and  exceeded 
his  jurisdiction  (2),  or  upon  the  fact  that  a  general 
conviction  was  pronounced  on  an  alternative  charge  (3X 

The  question  how  far  review  is  barred  by  acquies- 
cence, is  one  of  circumstances.  Review  is  not  ex- 
Qnertionordiv  cludod  bocause  the  accused  has  pleaded  guilty  (4),  or 
paid  the  fine  or  suffered  part  or  the  whole  of  the  sen- 
tence (5).  Where  th^e  has  been  great  delay  in  rais- 
ing a  suspension,  the  Court  will,  according  to  their 
opinion  on  the  particular  case,  hold  the  suspension  to 
be  competent  or  incompetent  (6).  A  party  may  be 
held  barred  firom  objecting  to  a  vitiation  in  an  inter- 
locutor adjourning  the  diet,  if  he  appear  at  the  new 
diet,  and  go  to  trial  without  stating  the  objection  (7). 

The  question  whether  proceedings  can  be  reviewed 


AOQUlBflCmcl 
AB  A  BAXTO 
KSVXBW. 


OBJXCTtOW  NOT 

8TAT1KD  nr  ly- 

VBRIOB  OOUHT. 


1  M*Phail  V.  Gampben,  H.  C. 
March  18th  1861 ;  4  Iir.  18  and  88 
8.  J.  888.  See  also  Walker  «. 
Lang,  H.C.,  Not.  2Gth  1867;  6 
Irv.  506  and  40  S.  J.  88  and  6 
S.L.R.  54.— Duffy  «.  Lang,  H.a, 
Maroh  5th  1869;  1  Ooaper  288. 

2  The  Caledonian  Railway  Co.  v. 
Fleming,  H.  C,  Feb.  20th  1869 ; 
1  Couperl98. 

8  Neilson  v,  Stirling,  H.C.,  Get. 
Slat  1870 ;  1  Couper  476  and  48 
&  J.  ISO  and  8  8.  L.  R.  157. 

4  Wilson  r.  Dykes,  H.C.,  Feb. 
2d  1872 ;  2  Couper  183  and  44 
8.  J.  251  and  9  S.L.R.  271.  (Thii 
point  is  not  mentioned  in  the 
rubric). 

6  Hume  iL  515.-~A1iBon  ii.  81.-^ 
Gilliee  v.  Jeffrey,  H.C.,  J>ec<  4th 
1889 ;  2  8win.  454  and  BeU's  Nqtes 
80&-Ru88ell  V.  Golquhoun,  H.C., 
Not.  25th  1845 ;  2  Broun  572.- 


Christie  v.  Adamson,  Perth,  Oct. 
Ist  1858 ;  1  Irv.  298.«-Murray  v. 
Jones,  H.C.,  June  17th  1872;  2 
Couper  284  and  44  8.  J.  458  and  9 
&L.R.  582. 

6  Skinner  «.  Adamson,  H.C., 
March  12th  1842 ;  1  Broun  67  and 
Bell's  Notes  808  (held  incompetent). 
— Smith  V.  Forbes  and  Low,  H.C., 
July  22d  1848 ;  Ark.  508  (held  com- 
potent) — Jameson  «.  Pilmer,  H.C., 
June  2d  1849 ;  J.  Shaw  288  (held 
competent — ^this  point  is  not  men- 
tioned in  the  rulvic). — French  and 
others  o.  Smith,  H.C.,  June  25th 
1855 ;  2  Try.  198  and  27  8.  J.  499 
(held  competent).  — Maolure  «. 
Douglas,  H.C.,  January  Slst  1872 ; 
2  Couper  177  and.  44  8.  J.  238  and 
9  8.L.R.  270. 

7  Bmith  v.  Graham,  H.C.,  July 
16th  1878 ;  2  Couper  479  and  45 
a  J.  568. 
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where  the  objection  might  have  been  but  was  not  OBJwmow  »*>» 

.        ,        .    *     .         ^  •  #•      .  STATED  nr 

taken  m  the  infenor  Court,  is  one  of  circumstances,  infkeiobcoqkt. 
Where  the  objection  rests  upon  some  fundamental 
nullity,  such  as  non-specification  of  the  locv^,  the  ob- 
jection has  been  entertained,  though  stated  for  the 
first  time,  in  the  Court  of  Review  (1).  But  matters 
of  procedure  which  ought  to  be  stated  and  recorded,  or 
^made  part  of  the  process  in  the  inferior  Court,  such  as 
questions  as  to  citation  (2),  designation  of  the  accused, 
(3)  reception  and  rejection  of  evidence  and  the  like,  are 
not  competent  unless  not  only  stated  but  recorded  in 
the  inferior  Court  (4),  except  where  it  is  alleged  that 
the  Court  refused  to  record  them,  or  to  allow  an  article 
to  be  lodged  in  the  process. 

A  party  complaining  of  proceedings  may  not  go  beyond  rbaboks  lodor© 
the  grounds  stated  by  him  in  the  reasons  lodged  (5).    pleaded. 

Review  on  the  merits  is  excluded  as  resrards  many  r«vi«w  ok 

MERITS. 

statutory  ofifences,  and  cases  tried  before  a  Sheriff  with  Excluded  in 
a  jury  (6).     Thus,  where  it  was  pleaded  in  a  case  ofS^^,S5ln'^ 
fraud,  that  the  jury  had  possibly  convicted  on  misre-SM?*"*^"^ 
presentations  which  were  not  criminal,  as  there  were 
many  statements  alleged  to  have  been  made  which, 
taken  alone,  were  not  criminal,  the  Court  refused  to 
receive  any  such  plea  (7).     Nor  will  the  Court  listen  Not  competent  t« 
to  the  plea  that  the  Sheriff  gave  erroneous  directions  tionbT^aheriff. 


1  Yeaman  v.  Tod,  H.C.,  July  11th 
1836  ;  1  SwixL  247  and  BeU's  Notes 
128.— See  also  Rodger  v.  Gibson, 
H.C.,  March  12th  1842;  1  Broun 
78  and  Bell's  Notes  809  (Lord 
Justice-Clerk  Hope's  opinion). — 
Beattie  v.  Procurator  Fiscal  of  Dum- 
fries, H.C.,  Dea  10th  1842;  1 
Broun  468  and  Bell's  Notes  808. 

2  Thorbum  v.  Morrison,  Jed- 
burgh, April  14th  1858 ;  1  Inr.  206. 

8  Steven  and  others  v.  Morrison 
H.C.,  Deo.  5th  1858  ;  1  Inr.  812. 
4  Nimmo  v.  Procurator-Fiscal  of 


Hamilton,  H.C.,  Not.  16th  1829; 
2  S.  J.  81. — ^Beattie  v.  Procurator, 
Fiscal  of  Dumfries,  H.C.,  Dec.  10th 
1842;  1  Broun  468  and  Bell's  Notes 
810. — See  also  Wilson  v.  Hannay, 
H.C.,  July  18th  1846  ;  Ark  88. 

6  Matthews  and  Rodden  v.  Lin- 
ton, H.C.,  Feb.  27th  1860 ;  8  Irv. 
570.— M*Lean  v.  Macfarlane,  H.C., 
March  9th  1868 ;  4  Irv.  851  and  85 
B.  J.  819. 

6  Hume  ii.  514.— Alison  ii.  28. 

7  Letters  v.  Black  and  Morrison, 
H.C.,  May  80th  1848 ;  Ark.  497. 
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Rsvixir  oir 

MBRIT9. 


Statute  forbid- 
ding record  of 
evidence  ez- 
dades  reriewon 
merltiL 


COHVICTIOK  HOT 
TO  BK  SET  ASIDB 
FOK  INVORX- 
ALITT. 

This  does  not 
exclude  review 
of  defect  In 
sabstAnce. 


in  law  to  the  jury  (I).  Further,  where  a  statute 
appoints  no  record  to  be  kept  of  the  evidence,  this 
excludes  review  (2).  In  one  case,  although  review  on 
the  merits  was  excluded,  the  Court  quashed  a  convic- 
tion, where  the  complaint  founded  on  a  verbal  arrange- 
ment between  a  manager  and  a  collier,  whereas  there 
was  produced  at  the  trial  a  written  agreement  between 
the  collier  and  the  proprietors,  subsequent  in  date  to 
the  verbal  agreement  (3).  In  another  case,  where  a 
person  was  convicted  of  having  light  weights,  upon 
the  evidence  of  an  inspector,  the  Court  held  that  they 
could  entertain  the  question  whether  the  person  hold- 
ing the  office  of  inspector  was  not  legally  disqualified 
from  doing  so,  and  that  if  he  was  disqualified,  this 
constituted  a  nullity  in  the  whole  proceedings  (4). 
And  the  Court  do  not  hold  themselves  barred  from 
considering  facts  which  a  respondent  is  willing  to 
admit,  in  considering  whether  in  the  light  of  these 
facts,  a  complaint  apparently  relevant,  should  be  held 
irrelevant  in  the  circumstances  (5). 

Maj3y  statutes  declare  that  convictions  shall  not  be 
quashed  for  want  of  form.  But  the  Court  will  not- 
withstanding quash  a  conviction  upon  errors  in  the 
procedure  which  are  truly  matters  of  substance,  such 
as  absence  of  all  specification  of  locus  (6),  or  failure  to 
have  a  conviction  signed  by  both  the  magistrates  who 
decided  the  case  (7),  or  ordering  the  whole  of  a  fine 


1  Alison  ii.  679,  680,  and  oaae  of 
BfEelvin  there.— Qaams  v.  Hart 
and  Qemmel,  H.C.,  June  4th  1866; 
5  Irv.  251  and  38  S.J.  409  and  2 
S.I1.R.  68. 

2  Macphail  v,  Neilson,  H.C.,  Not. 
20th  1887  ;  1  Swin.  583  (see  note  p. 
586)  and  Bell's  Notes  310. 

3  Blyth  V,  Jamieson  and  others, 
H.C.,  Jan.  16th  1847 ;  Ark  225. 

4  Robertson  v.  Hart,  H.C.,  Deo. 


24th  1842  ;  1  Broun  468  and  BeU'a 
Notes  309. 

6  Sharp  v.  Mitchell,  H.O.,  May 
23d  1872 ;  2  Couper  273  and  44  3. 
J.  415  and  9  S.  L.  R.  46a 

6  Yeaman  v.  Tod,  H.C.,  July  11th 
1836 ;  1  Swin.  247  and  BeU's  Notes 
123. 

7  Williamson  9.  Thompson,  H.C., 
Not.  29th  1858;  3  Inr.  295  and  31 
&  J.  84. 
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to  be  paid  to  a  certain  person  when  by  statute  only  coj^nc^ow  "o^ 

*  ,  *  •'  •'    TO  BB  8BT  A8IDB 

half  of  it  could  be  so  paid  (1).  »o«  ih»okm- 

It  is  a  question  of  importance  whether  the  pro-  kbvibw  ow 

secutor  can  seek  review  of  a  formal  acquittal,  not  merely  ^^"""^ 
to  the  effect  of  having  the  judgment  set  aside,  but  to 
enable  him  again  to  prosecute  upon  the  same  spedea 
facti.  The  question  cannot  be  said  to  have  been 
definitely  settled.  It  has,  however,  been  decided 
under  the  Salmon  Fisheries  Act,  that  the  prosecutor 
may  appeal  where  there  has  been  an  error  in  admit- 
tiug  evidence  or  the  like,  although  there  has  been  an 
acquittal  (2).  But  it  does  not  follow  that  if  the  pro- 
secutor were  to  attempt  to  try  the  same  persons  on  the 
same  charge,  the  plea  of  "  tholed  an  assize  "  would  not 
be  valid. 

The  Court  will  always  deal  with  the  case  as  it  pre-  cowt  dbal 

,.!/.  1  ."i.  ..«.  ~_  WITH  CA8B  AS  IT 

sented  itself  at  the  tnal  m  the  inferior  court.     Where  pbm»tbd 

.  1         1     .  1  1  ITSBLF  W  OOUBT 

a  complaint  was  mcorrectly  laid  upon  statutory  bye-  »««>▼. 
laws  which  were  inept,  the  respondent  was  not  per- 
mitted to  plead  that  the  act  was  an  offence  at  common 
law  (3).  Where  an  objection  to  the  relevancy  of  one 
of  two  charges  had  been  taken  in  the  inferior  Court, 
but  this  charge  was  passed  from  before  the  jury  retired, 
it  was  held  that  a  conviction  on  the  remaining  charge 
could  not  be  affected  by  any  irrelevancy  in  the  charge 
withdrawn  (4).  Lastly,  in  a  day  poaching  case,  a  boy 
when  required  by  a  gamekeeper  to  give  his  name, 
gave  the  name  of  a  younger  brother,  who  was  only 
two  years  old.  A  citation  was  then  served  containing 
the  name  of  the  younger.  The  elder  child  did  not 
appear,  but  appearance  was  made  for  the  infant 
brother,  and  the  facts  explained  and  proved.  There- 
upon a  conviction  was  pronounced.     The  Court  set 

1  Gait   9.  Ritohie,  B.C.,  July      and  S6  S.  J.  714. 

16th  1878;  2  Couper  470  and  10  8  Veitch  and  others «.  Reid,  H.C., 

S.  L.  R.  652.  June  2d  1849  ;  J.  Shaw  285. 

2  Blair  v.  Mitchell  and  Mallooh,  4  Auld  v.  Lothian,  H.C^  Feb.  7th 
H.Cn  July  9th  1864;  4  Irr.  545  1848;  Ark 430. 
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GouBTDSAL      aside  the  conviction,   holding  that  judgment  should 
nssmrrsD        not   have   been   taken   in   the   circumstances,   as  it 

""^^- amounted  to  a  conviction  of  the  infant,  which  was 

illegal  (1). 

^iST**^  **'  '^^  Supreme  Court  in  reviewing  a  conviction,  are 

not  limited  to  quashing  or  sustaining  the  conviction. 

SS*to2tS*^*  They  may,  where  expedient,  remit  the  case  back  with 

judge.  instructions  (2).     Thus,  where  the  ground   on  which 

review  is  sought  involves  a  question  of  fact,  the  Court, 

instead  of  allowing    a  proof  before  themselves,  may 

remit  to  the  inferior  Court  to  take  the  proof,  and  if 

the  averment  is  proved,  to  quash  the  conviction  (3), 

or  may  order  the  proof  to  be  reported  (4).     Again, 

where  the  prosecutor  appeals  in  respect  that  the  full 

statutory  penalty  has  not  been  inflicted,  the  Court 

Sn^pimiKr   ™^*y  direct  the  justices   to  award  it  (5).     They  may 

ment  qJ^q   remit    a   portion    of  the   punishment   inflicted. 

ReTiewiMj^  Further,  where  there  is  an  error  in  the  conviction,  the 

paxilal. 

Court  will  not  necessarily  quash  the  proceedings,  if  the 
portion  of  the  judgment  which  is  bad  is  separable 
from  the  conviction.  Where  the  justices  in  Quarter 
Sessions  had  added  to  a  conviction  under  the  Day  Tres- 
pass Act  an  award  of  the  prosecutor's  expenses,  and  in 
default  of  payment  a  sentence  of  imprisonment,  this 
part  of  the  judgment  was  suspended,  but  the  convic- 
tion of  the  ofience  was  allowed  to  stand  (6).  But  if 
the  sentence  be  incapable  of  separation,  the  whole  will 
be  quashed,  if  part  be  bad  (7). 


1  Middlemiss  v.  D'Eresby,  H.C., 
March  16th  1852  ;  J.  Shaw  557  and 
1  Stuart  642. 

2  Hume  ii.  512.— Alison  ii.  27. 
Baird  v.  Rose,  Ayr,  Sept  27th  1865; 
5  Irv.  200  and  38  S.  J.  8. 

8  Robertson  v.  Hart,  H.C.,  Dec 
24th  1842  ;  1  Broun  468. 

4  Wotherapoon  v.  Lang,  H.C., 
Got.  8th  1867  and  April  28d  1868 ; 
1  Gouper  88  and  40  S.  J.  8  and  5  3. 
L. R.  536.— Wrightr.  Dewar, H.C., 


Nov.  27th  1873  and  Maitsh  9th 
1874  :  2  Couper  504  and  1  Rettie  1 
and  11  S.  L.  R.  112. 

6  Whatman  v.  Ogflyie,  H.C., 
June  3d  1854 ;  1  Inr.  483  and  26 
S.  J.  457. 

6  Snaddon  tf.  Spence,  H.C.,  June 
SOth  1862;  4  Irv.  200  and  34  S.  J. 
588. 

7  Ross  V.  Stirlmg,  H.C.,  Cot. 
22nd  1869  ;  1  Couper  336  and  42 
S.  J.  24  and  7  S.  L.  K  13. 
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• 
The  Court  act  upon  their  own  discretion  in  award-  ^xnsna, 

ing  or  refusing  expenses  to  the  successful  party. 
Expenses  must  be  moved  for  when  judgment  is  pro- 
nounced (1).  If  an  Act  provides  that  the  prosecutor 
shall  be  entitled  to  expenses  on  conviction,  they  may 
be  awarded  against  him  if  the  prosecution  fails,  and 
expenses  may  be  given  (2)  against  an  unsuccessful 
respondent,  under  an  Act  which  provides  only  that  if 
the  appellant  fails,  he  should  be  found  liable  in  ex- 
penses (3). 

A  person  convicted  in  the  Supreme  Court,  or  whoPABDoir. 
cannot  obtain  a  reversal  of  the  judgment  of  an  inferior  c^^^^gj^ 
Court  from  the  Supreme  Court  has  no  remedy  except 
in  an  appeal  to  the  Royal  mercy,  the  privilege  of  par- 
doning crimes  resting  with  the  Sovereign  (i) ;  or  in  a 
reversal  of  the  sentence  by  statutory  enactment  (5). 
A  pardon  may  be  absolute  or  conditional  (6).     TheMt^condi- 
most    ordinary    case    of  pardon    is   that  of   convicts 
sentenced  to  death,  who,  in  consequence  of  the  recom- 
mendation of  the  jury  or  other  causes,  are  pardoned, 
on  condition  that  they  are  kept  in  penal  servitude  for 
life.     A  pardon  is  transmitted  from  the  Secretary  ofp»rtonappued 

f>,  .  "^  by  Supreme 

State,  and  is  applied  by  the  Supreme  Court,  who  grant  comt. 
the  necessary  orders  to  the  magistrates  who  have  the 
convict  in  custody.  For  this,  the  presence  of  the 
accused  is  not  necessary,  and  the  signature  of  one 
judge  to  the  deliverance  is  sufficient  (7).  Where  the 
pardon  is  conditional,  the  deliverance  of  the  Court 
grants  the  warrants  for  enforcing  the  conditions  (8). 

1  Macphail   v,    Neikon,    B.C.,  6  Hume  ii.  504.— Alison  ii.  677. 
Nov.  20th  1887 ;  1  Swin.  588  and  6  Hume   ii.   500,  and  oases   of 
587  note.  Ogilvie :  Martin :  and  Macghie  there, 

2  Walker  v,  Bathgate,  H.C.,  and  oases  of  Thomson  and  Porter- 
June  4th  1878;  2  Couper  460  and  field:  Inglis:  Young:  and  Stock  in 
45  S.  J.  508  and  10  S.  L.  B.  441.  notes  2  and  3.— Alison  ii  678,  679. 

8    Christie   v,   Adamson,  Perth  7  Hume  ii.  499, 500,  and  oaae  of 

Oct.  Ist  1858  ;  1  Irr.  298.  Pott  there. 

4  Hume  iL  495.  —Alison  iL  677.  8  Hume  iL  500.— Alison  ii.  679. 
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830 
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Pat.  (3) ;— Modus,  833,  834,  480 
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„    Jmo.  ;— Peijnry,  209  —Punishment,  210 
Mat.  ;— Witness,  chUd,  471 
Will.  ;— Theft,  28 
n    and  M'CuRRACii; — Culpable  homicide,  187. 
-Modus,  848 
and  Watbon  ;— Modus,  827 
M'QuBXN  and ;— Theft,  37,  28.— Housebreak- 
ing, 78 

Baix  or  Bbll  and   Falcobbb; — Art  and  part, 
bigamy,  4. — Modus,  ditto,  418 
M*Kat  or,— and  others; — Objection  to  wit- 
ness, 448 

„    «.  O'Nbil  ;— Warrant,  681^-ReTiew,  648 
Baixd,  Rob.  ; — Locus,  810 

Jko.  Bbaid  or; — Bigamy,  196. — Libel,  de- 
signation, 284.— Time,  801.— Locu^  848 
Mabt,— or  Dowxix ;— Proof  of  statement  of 
accused,  494 
„    Ross ; — Review,  648 
Bald,  Pat.  ;— Public  prosecutor,  379 
Balfoub,  Dav.  ;— 1701,  O-  6 ;  369 
„    Jas.,- «nd  others; — Hamesucken,  164 
„    Jko., — and  others; — Modus,  theft,  869 
Ballawtykx,  Jko.  ;— Banishment^  3L — Marriage, 

196.— Modus,  ditto,  416 
Bavkb,  Fbbrib  and ;— Theft,  aggrayation,  61 

„    Wilsok  and ;— Jurisdiction,  347 
Baxbatybb,  Albx.  ;— Fraud,  92,  97. 
„    Bbll  and ;— Breach  of  duty,  191 
„    Maiks  and,— v.  M*Lullicb  and  Fbasbb;— 
Modus,  841.— Modus,  night  poaching;  41L 
—Verdict,  638 
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Babbibb  and  others ;— Art  and  part,  8L— Modus, 

culp.  horn.,  401 
Babclat,  Jko.  ; — Court  iuTestigating  sanity,  461 
Rob.  ;— Falsehood  by  writ,  86 
and  CoLQOHOOB  or  Tkmplb  ;— Housebreak- 
ing, 84,  86 
M-Ikku  r.,— and  Cublb  ;— Verdict,  621 
Paul,  and  others,  r.,— and  Ccblx  ;— Praw- 
cutor,  witness,  476 
Bakqbxt  (Lord) ;— Witness  lists,  464 
Babkbt  and  Bbowx  ;— Assault,  af^ravated,  160— 

„    and  others ; — Separation,  trials,  466 
Babxhtt,  Rbid  and ;- Theft,  26,  86. — Robbery,  66 
„    Rosbkbbbo     and,— or      Rosbxbbbo. — (See 
Xo$enbtrff.) 
Babb,  Jko.  (1) ;— Perjury.  31 L— False  oath,  311. 
—Modus,  ditto,  428,480 
„    Jxo.  (2);— Witness,   heard  others  precog- 

nosced,  479 
„    Will.  ;— Theft,  32,  40 
„    Axx,— or  Patebsok  ; — Witness,  spouse,  478 
n    and  others; — ^Mischief,  aggrayation,  118 
„    M'Kelvib  v.  ; — Concourse  of  Crown,  277 
Babbowvak,  Robbrtsok  e. ; — Complaint,  680 
Babbt,  a.  and  D. ;— Mobbing,  181 
„    MiLHE  and; — Modus,  881 
„    MiLKB  V. ;— SteUlonate,  163 
Babtholom KW  and  others ; — Neglect  of  duty,  193 
Babtt,  M'Ewak  e. ;— Threats,  176 
Bathoate,  Will.  ;— Culp.  hom.,  188 
Clabk  v.  ; — Review,  648 
Hallidat  v.  ; — Summary,  686 
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„    Magabth,    e. ;— Separation,    triak,    466.— 

Sentence,  628 
n    Oldhak  V, ; — Summary,  686 
Walekb,  v.  ;— Expenses,  649 
Pbskticb,  and  Nbwbiooiko  e.,— Profanity, 
204.— Review,  689.— Advocation,  640 
Bauchop,  Tbos.  ;— Modus,   perjury,   434.— Proof, 

accused's  •tatement^  494 
Baxtbb,  Gilxs  v.  ;— Summary,  684,  687.— Review, 
640 
„    and  others ; — Commitment,  264 
„    LoKGMUis  V.  ;—Ret  jwUcata,  461 
Bbatoh,  Cath.,— or  Bbthuhb  ;  — Statements  by 
accused,  496 
„    Axx   DxwBx   or;  —  Attempt   to    murder, 

statutory,  146 
n    and  M'DoKALi) ;— Fraud,  91 
BxATBOK,  Alisok  ; — lucest,  199 

Jko.  ;— Assault,   aggravated,   169.— Beating 

and  cursing  Parents,  163 
Macphebsok  ;— Verdict,  624 
Bbattik,  Ebrkrzsr;— Modus,  889,  869,  481 
„    CoupLAKD  and ;— Separation,  trials,  46& — 

Hearsay,  Insane,  600 
„    9.   Pboc.   Fiscal   of    Duvvbibs  ;— Assault, 
aggravated,  161.— Libel,  aggravation,  486i. 
—Verdict,  623.— Review,  646 
„    9.  Maxwbll's  Trustees ;— Indorsation,  266 
Bbavxb,  Wil.;— Public  prosecutor,   379.— Libel, 

major,  387 
Beckbt,  Jaket  ;— Theft,  31,  38 
Bbx,   Cbaw   and.— «r    Craw; — Cruelty,    173. — 

Ubel,  time,  299.— Modu^  406 
BxoOt  Abch.  ;— Violating  gravea,^76.— Private  pro- 
secution, 377 
„    Elspbth;— Libel,  designation,  388 
Begos,  Elie.,— or  Tonkbr  ;— Theft;  30.— Modua,  869 
Beglbt,  Tbos.  ;— Libel,  minor,  294 
Bbobib,  and  others ;— Witne8^  479 
BxLCH,  AxD. ;— Private  prosecution,  376 
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Bell,  Dat.  ;— Jurisdiction,  347.— Hodtu,  821 
J  AS.  (1) ;— Deceased's  deposition,  fil2 
Jas.  (2) ;— Housebreaking,  78 
Jno.  ;— Libel,  time,  800 
Sak.  ;— Uttering,  86 
J.  and  E.;—1701,  O.  6:  272 
and  Bankattkb  ;— Breach  of  duty,  191 
and  MoBTiMKB ; — Uttering,  88 
Baim   or — and  Falcokkb; — ^Art  and  part, 

bigamy,  4.— Modus,  ditto,  418 
and  others ; — Hab.  and  rep.,  48. — Declara- 
tion, 2A9. — Libel,  productions,  i»6 
9.  Black  and  Mobbisox; — Search  warrant, 

280 
and  Shaw  v.   Houston  ;— Witness,   co-ac- 
cused, 476. — Summary,  A88 
Bellie,  Thos.  ;— Mischief,  117 
Bklmobtt,  Db, — V.  Lamg  ; — Modus,  indecent  prac- 
tices,  421. — Summary  complaint,  680. — 
Review,  548 
Belscbbs  and  others; — Falsehood  by  writ,  85 
BsinrET,  RoBKBTsoN  and  Robxbtsov  or;— State- 
ments of  accused,  496 
„    V.  HiNCHT ; — Summary,  688 
Benton,  Jean  Dickson,  or ; — Hab.  and  rep.,  49 
Bebbenhabd,  Mahlbb   and ;— Declaration,  267, 

268.— Statements  of  accused,  496 
Bbbbt,  Stobib  and ;— Libel,  designation,  288 
Bbthunb,  Catb.  Beaton,  or; — Statements  of  ac- 
cused, 496 
NicoLsoN  and ;— Locus,  809 
Websteb  v.  ;— Preparation  for  trial,  280 
Bbvsbidoe,  Rob.  ; — Jury  Inspecting  forgeries,  486 

— Witness,  engrarer,  606 
BiNNiE  and  Obbock  ,'— Nightpoachlng,  189 
Binning,  Rob.  ;— Forgery,  84 
BmD,  Ja8.;— Libel,  minor,  296.— Modus,  night- 
poaching,  411 
BiBBEL  V.  Jones  ; — Summary,  687 
Bishop,  Pbt.;— Jury,  irregularities,  470 
„    and  Bbown; — Young  witness,  482 
Bisset,  Caithness  and ; — Jurisdiction,  246 
„    Whitblaw  and ; — Deforcement,  212 
„    V.  M'Kat;— Complaint,  680. — Summary,  681 
Black,  Dan.  ;— Modus,  819, 480.— Proof,  collateral, 
604 
n    TH08. ;— Br.  of  trust,  aggraration,  70 
«    Will.  ;— Profanity,  204 

and  Scott, — or  Black;— Theft,  89.^Reset, 

61 
McDonald  and;— List  of  witnesses,  442 
Bell  v^^and  Mokbiboh  ;— Search  warrant, 

280 
Cbisholic     v.— and    Mobbison  ,— Mussels, 
theft,  20. — Summary  complaint,  680 
^    Chbistib  v.  Oould  and ;— Review,  641 
„    Lbttbbb  v. — and  Mobbison  ; — Review,  646 
„    Maxwell  v.— and  Mobbison ;— Locus,  802, 
808,804 
Blacsib,  Dalolbish  or  Blackib  and— «.  Gaib  ; — 

Theft,  89.— Modus,  theft,  860 
Blackwood,  Jno.; — Witness,  presence  in  court, 
479 
Wal.;— Attempt  to  murder,  statutory,  146 
Albxandeb  and,  —  or  Mabtin  ;— Libel, 
malice,  482 
„    V.  Finnie;-  Concourse  of  Crown,  277 
Blaxb,  Alex.;— Incest,  199 

Geo.  ;— Statutory  attempt  to  murder,  libel, 

146.— Witness*  character,  492 
Jab.  ;— Robbery  and  stouthiief,  66^— Modus, 
theft,  Ac.,  860 
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Blaib.  Jno.  ;— Convict  found  at  large,  689 

Wal.  ;— Witness,  488.— Injured  party's  char- 
acter, 491,  492 
Hendebson  and ;— Modus;,  818,  828 
Innbs  and ;— Theft,  26 
Dan.,— and  others;- Mobbing,  180. — Modus, 

408 
Will.,— and  others;— Verdict,  620 
9.  Mitchell  and  Malloch  ;— Accused  sworn, 

686.— Review,  647 
Andebson  «. ; — Coin,  IIL — Modus,  884 
Ckawvobd  v.  ;— Arrest,  266.— Summary,  688 
Lewis  v.; — Jurisdiction,   sea,   246,   261. — 

Statements  of  accused,  494,  497 
CocHBANE  and  others  v.;— Summary,  682, 
688 

Blkwbattbb,  Spxncb  and ;— Libel,  time,  299 
Blinkhobn,  ISA. ;— Witness,  son,  478 
Blyth  v.  Jamiksoii  and  others;- Review,  646 
Blyth  and  Tait,  or  Bltth  r.  M'Bain  ;— Summary, 

688 
Bltthb  and  Tatlob  v.  Bobson  ;— Warrant,  268.— 

Summary,  682 
Boa,  Jno.  Bow  or; — Locus,  806 
Bo  AX,  Jno.  ;— Housebrealilng,  29 
BoDAN,  Jas.  ; — Locus,  804 
Bogle  and  others ;— Witness,  objection,  442 
BoNELLA,  Ja8.  ;— Uttering,  87,  89 
BoNNAB  V.  SixmoN  and  others;— Witness  relying 

oath,  481 
Bonthobn,  Rob.  ;— Insanity,  12.— Weakness,  16 
BoBLAND,  Alex.;— Fraud,  92 
BOBBOWMAN,  Pet.  .-^Assault,  aggravated,  167 
BoBTHWicK,  Will.  ;— Caution,  prosecution,  278 
„    V,   LoBD   Advocate;  —  Written   evidence, 
collateral,  608 
Bono,  Mabo.  ;— Libel,  time,  800 
Bow,  JNa, — or  Boa  ; — Locus,  806 
BowKBSi,  Pet.  ;— Intoxication,  18 
Bowman,    Chbtnb    and;— Private    prosecution, 

276,  277 
BOTD,  Alex.;- Modus,  866 
M    Jab.  ;— Culp.  hom.,  186, 140 
Jno., — and  others ; — ^Verdict,  621 
Will.,— and  others  (1) ;— Housebreaking,  86 
Will.,— and    others    (2);— Instigation    to 

crime,  8 
9.  Earl  of  Glasgow  ,*— Amending  complaint. 
681. -Oath  of  credulity,  682 
„    Stewabt  e.;— Sentence,  628.— Summary,  686 
BoTLB,  Jno.;— Theft,  27 
„    Gallochbb  or,— and  others ; — False  accusa- 
tion,   179.— Perjury,    209.— Conspiracy, 
240 
Bradbubt,  Will.  E.;— Fraud,  92.— Jurisdiction. 

248.— Locus,  812.— Modus,  fraud,  877. 
Bradley,  Cath.  CBoasoBovEor; — ^Theft,  18.— Br 
of  trust,  66 
Ceawvobd  and ;— Verdict,  620 
Glennan  and ;— Tholed  assise,  468 
Braix),  Will.  ; — Weak  mind,  16 
„    Jwa,— or  Baikd;— Bigamy,  197.— Libel,  de- 
signation, 284.— Time,  801.— Locus,  810 
and   Braid  or  Mobbison  ;— Locus,  811.— 
Modus,  860,  861.— Medical  witness,  480 
Brajcwbll,  Aaron  ;— Unstamped  receipt,  614.— 

Convict  sick,  689 
Bravaohan,  and  Robbbtson  or  Bravaohan;— 

Libel,  minor,  297 
Branan  ;— Declarations,  610 

and  others;— Falsehood  by  writ,  86w— Modus, 
874 
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BBAiniAV,  Jab.  Fboav  or;— Robbery  and  ■tooth- 

rlcf,  M.— 1701,  o.  6 ;  268 
Beibh  and  whits  ;— Hab.  and  rep.,  49, 5a— Hea, 

guilty.  4«7 
Brbchix,  DDKGur   and;— Modna,  840.— Separa- 
tion, charges,  465 
Brkckkmbkidob,  Tho&  ; — Homicide,  130,  ISS 
Bksmkbb,  Huesat  and  Gasxichabl  or; — Coin, 

108 
BasmfAx,  Fliisis  and  M*Dovald  or;— Homicide, 

121 
Bbuqbaxb  ;— False  accoaatlon,  179 
„    HouBToif  and;- Damage*,  wrongoos  proae- 
cation,  278 
Bboadlt,  M'Kat  and ;— Arrest  of  Jndgment^  587 
Brock,  Lindsay  and ; — Art  and  part,  9 
Brodib,  Gaa ; — Commitment,  264 
„    IsABBLLA ;— Homicide,  13L— <;a]p.  ditto,  184. 

— Deceased's  deposition,  512 
„    SinTH   and;— Housebreaking,  81.— Witness 

List,  441.— Pleas  in  bar,  468 
w    and  others ;— Robbery  and  stoothrief ,  86 
„    t.  JoHMBTON ;— Verdict,  625 
Brooqak,  Mich.  ; — Libel,  major,  288 
Brooks,  Rob.  Hardista  or  Chas.  ;— Theft,  41. — 
Locus,  809 
„    and  Thomas  ;— Modoa,  827, 829, 880, 844, 851, 
870 
Brovr,  Aombs;— Libel,  designation,  288. 
Ann.  (1) ; — Art  and  part,  9 
And.  (2) ;— Insanity,  11 
And.  (3) ;— Declaration,  259 
Cath.  ;— False  accusation,   179.— Damages, 

wrongous  prosecution,  278 
D.;— Locus,  805 
Dav.  (1) ;— Perjury,  210 
Dav.  (2);— Assault,  aggravated,  157,  160- 

Lewd  practices,  201. — Aggrayated,  202. 
Eliz.  (1);— Con.  of  Pregnancy,  151. — ^Mo- 
dus, 851 
Ei.iz.(2);— Coin,  110 
Gbo.;— Theft,    44.— Br.    of    Tmst,     69.— 

Court  impugning  libel,  464 
Jas.  ; — Murder,  128 
Janbt  ;— Coin,  108 
Jno.  (1) ;— Locus,  810 
Jno.  (2) ;— Falsehood  by  writ,  86 
Lach.  ;— Assault,  aggmyated,  158 
Mal.  ;— Murder,  128, 124 
Maro.  ;— Coin,  110 

Rob.  ;— Forgery,    84.— Modus,    874.— State- 
ments of  accused,  494 
Will,  a) ;— Fire-raising,  112 
Will.  (2) ;— Libel,  designation,  284 
Will.  (8); — Injured  party's  character,  454, 

491.— Witness,  Intei-ested,  477 
Will.  (4) ;-  Forgery,  88 
Will.  (5) ;— Bigamy,  196 
J.  &  0. ;— Proof,  insanity  of  relatlyes,  488 
Mysib  or  Marion— or  Graham  ;— Assault, 
aggrayated,  156. — Objection  to  witness, 
442 
Maro.,- or    O'Hara  ;— Libel,    convictions, 

489 
Maro.,  Camprbll  or;— Proof,   su£Bciency, 

516 
and  Chalmbrb  ;— Beating,  &c,  parents,  168 
and   Grant; — Re-ezamination  on  declara- 
tion, 263 
„    and  HBNDBRaoN; — Hameencken,  165.— Wit- 
ness under  fear,  498 
w    and  Krllt  ;— Housebreaking,  78 
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Brown,  and  Lawsoit  ;— Stollionate,  182 
„    and  M^Lbish  ;— Witness,  co-accused,  476 
„    and  M'Nar  ;— Counterfeiting  stamps,  91 — 
Jurisdiction,  346.— Locus,  810 
and  Wilson  ;— Art  and  part  10.—  Homicide, 
128.  124.— Witness,  spouse   of    Injured 
party,  478 
Barnrt  and ;— Assault,  aggravated,  160 
Bishop  and ;— Tonng  witness,  483 
Clark  and ;— P.  O.,  25.— Productions.  506 
Craio  and; — Robbery  and  stouthrief,  58. — 

Modus,  housebreaking,  871 
Edmonston  and;— Theft,  25 
Patbrson  and ;— Citation,  450 
Millbr  and, — or  Millbr;— Possession   of 
forgery,  100.— Pleas  in  bar,  468.— Recall 
of  outlawry,  464 
— —  and  others;- Piracy,  59 
Gbo., — and  others ; — Citation,  447 
Hbn.,— and  others;- Modas,  mobbing,  408, 

410 
Will.,  -and  others ^ — ^Time  and  place,  812. 

—Prevarication,  482 
V.  Pboc.-Fisc  of  DuxFRiBfi ;— Theft,  18 
and  Phillips  V.  Huntbr  ;— Private  prooeca- 
tion,  276 

„    WiNOATB  V. ;-  Private  prosecution,  276 
Brownhill  ;— Review,  540 
Brdcb,  Harrt  ;— Jurisdiction,  244 
Rob.  ;— Culp.  hom.,  184 
Will.;— Libel,  time,  299 
Jno.,— or  Wood  ;— Statements  of  aoenaed, 

495 
Jban  Camprbll  or;— Pleas  in  1)ar,  461 
and  Arrot;— Art  and  part,  9 
Ed.,— and  others ; — Locus,  808 
„    Jasl. — and  others; — Culp.  hom..  182 
Bryan,  Gordon  or,— and   others  ;—Firerai8ing, 

118.— Prison-breaking,  218 
Brycb,  Gbo.  ;— Insanity,  12.— Statementa  of  ac- 
cused, 494,  495 
„    Jas.  ;— Person  as  production,  501 
Thos.  ;— Art  and  part,  11 
Jas.,— or  Wight  ;— Libel,  designation,  984 
Thomson  and; — Robbery  and  stouthrief— 
aggravation,  57,  58.— Modus.  839 
Brtmnbr,    Kinnbar    and. — v.    Whitb  ;— Night- 
poaching,  191 
Bbtson,  Hog  and; — Jurisdiction,  246 
„    and  others ;— Theft,  robbery  and  stouthrief, 
aggravation,  48,  58 
Bucclbuch     (Dukb     op),     Graham     v. — and 

Crkrar  ;— Private  prosecution,  276 
Bdchan,  Albx.  ; — Young  witness,  482 
„    Chas.  ;— Modus,  888.— Modus,  culp.  hom.,400 
Jno.;  -Assault,  aggravated,  156. — ^Witneas, 

child,  471,  character  of,  492 
and  HoBBACK;— Stellionate,  162 
and  M^Intyrr; — ^Libel,  major,  287 
Donaldson  v.  ;— Modus,  reset,  868 
„    LovR  V. ;— Summary,  588 
Buchanan,  Day.  (1) ;— Culp.  hom.,  184 
„    Dav.  (2) ;— Exposing  child,  172 
Jno.  (1);- -Locus,  808 
Jno.  (2);— Proof,  sufficiency,  515 
Wau  ;— Fireralsing,  112, 113— Threats,  176. 

— Separation,  charges,  465 
Will.  ;— Hab.  and  rep.,  49 
and  LiLBURN ; — Verdict,  528 
and  others ; — Mobbing,  182 
M'Lbod  v.— and  Rosb  ;— Airest  on  warrant, 
254 
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Ba<dclC7— Oatbla 


BucKUT,  Osa;~Hoii8e1ireaking,  Ht^grvntiati,  76 
BuiBT  V.  LiMTON ;— Br.  of  Peace,  188.— Complaint, 

629 
BxjsTiNX,  CouHOUN  and ;— Assault,  proYocatlon, 

164,— Pretence  of  prosecntor,  467 
BuBKS  and  H^Douqal  ;— Mnrderf  128.— Separa- 
tion, charges,  466 
BuBK,  and  others ;  Statutory  attempt  to  mnrder, 

lihel,  146.— DueUing,  188 
Btjbsit; — Deforcement,  216 
„    Bob.  ; — ^Assault,  prorocatlon,  166 
„    and  others ;— Statements  of  accnsed,  496 
„    Kniobt  and  others  «. ; — Review,  648 
Buskktt,  and  Ross ;— Witness  list,  443 

„    Etch  and  Golf  v.  ; — Attempt  to  steal,  78 
Bitbks  and  others;— Night-poaching,  190 
„    9.  MoxKT;— Complaint,  629 
„    9.  Hast  and  Yoimo ;— Reset,  aggraration, 
88.— Character,  491 
BuBKSiDB  .and  Saitobbson  or  Bnavsms; — Lthel, 
designation,   288.— Declaration,   produc- 
tions, 609 
BrBB ;— Jurisdiction,  248 
Bdbtnat,  Jas.  ; — ^Rape,  167 
BuBTOir,  NicoL ;— Mischief,  117 
M    and  others;— Treason,  228 
BcTB  and  THOMSoir,— or  Burs  «.  Hobb;— Pro- 
fanity, 204 
BuTLBB,  Will  ;— Jurisdiction,  948 
Btbitbs  and  others  «.  Dick;— l&eriff,  26L— Com- 
plaint, 680 


Caik  and  Qvik;— Declaration,  262,  268 
Caibhs,  Ash  and;— Thefb,  28,  29 
„    LowBiB  and ; — Statements  of  accused,  496 
„    Jas.— and  others ;— Assault,  168.— Mobbing, 
182, 184.— Locus,  812.— Modus,  826,  829.— 
Modus,  mobbing,  409 
„    Mabt,— and  others;— Witness,  son,  478 
CAiTRirBss  and  Bissbt;— Jurisdiction,  246 
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„    Thos.  ;— Pleas  in  bar,  461 
CALXDOHikN  Railway  v.  Flbhibo  ;— Beriew,  644. 
Camebok; — Declaration,  261 
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Dab,  ;— Lord  Advocate,  279.— Advocste  Det- 

pute,  467 
Dob.  {—Contempt,  466 
J. ,— Homicide,  122 
Jas.  (1) ;— Assault,  provocation,  164 
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Smith  and ;— Insanity,  ll.—Statements  of 

accused,  496.— Witness  not  in  lists,  618 
Chab., — and  others; — Review,  640 
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„    Hugh, — and    others ; —Cnlp.    honL,    188. — 
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„    Ann,— or  McDonald  ;— Witness,  chUd,  471 
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Covnxl,    Huttoh   or    Cromabtt    and;— Ubel, 
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„    Macaustkb  v.; — Somnuuyf   086. — ^Reriew, 
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J.  A  W. ;-  Exposing  child,  172 
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„    Henderson  and :— Lockfiist,  86 
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V.  Steel  ;— Summary,  582 
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521 

Craighead,  Geo.  ;— Fraud,  90.— Marriage,  195 
„    Hendrt  and ; — Statements  of  accused,  495 
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582 
Craw  ;— Deforcement,  215 
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„    V.  Blair;— Arrest,  255.— Summary,  588 
„   9.  Wilson  and  Jaxebons;— Deforcement, 
212.— Arrest.  254 
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Crockett,  Crab.  ;— Citation,  447 
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CuRRiB,  Jab.  ;— Refusal  to  plead,  466 
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Dalrymplr  and  Joiner;- Murder,  indirect,  125 
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245 
„    Wallace,  and ;— Time  and  place,  812 
Damaree  and  Purchasr  ;— Treason,  228 
Darling,  Jos. ;— Declaration,  258 
„    Will.;— Locus,  808 
„    Janet  Anderson  or;— Verdict,  519 
Darraohb;— Riot  Act,  186 
Davii>80n,  Geo.  ;— Fabrication,  78 
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„    Sam.; — Amending  libel,  465 
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FisnxR,  Jab.  ; — Conrict,  sicic,  587 
Fitch  IB,  Wilu  ; — Assault,  agfpravated,  158 
Frrnis,  and  others; — Libel,  designation,  286 
Fittox  and  others ;— Housebreaking,  85.— Modus, 

ditto,  872 
Fitzhxebert,  Mart  ;— Assault,  aggrarated,  158 
FizzARD,  Thos.  or  Alex.  Smith  or— or  Tizzard  ; 

Pleas  in  bar,  461 
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FOLTOW,  Jwo. :— Ball,  266 
„    KoB. ;— Rape,  169.— Declaration,  358,  363 
,,    V.  JoKKS ; — ^Amending  complaint,  681 
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399 
Law  and ;— Ubel,  time,  399 
Albxandbb  and  Blackwood    or;— Ubd, 

malice,  433 
and  others;— Housebreaking,  84 
9.  Milrot; — Modus,  883 
Mason.  Jno.  ;— Modus,  forgery,  876 

„    Will.  ;— Homicide,  121.,— Culp.  ditto,  188 
Masteeton,  Will.  — Bigamy,  198 
Matbsson,  Jas  ;— Ubel,  productions,  443.— Wit- 
ness lists,  488 
Mathib,  Thos.  ;— Falsehood  by  writ,  86.— Prose- 
cution by  mandatory,  467 
Matbibson,  Ewen  ;— Declaration,  361 
„    Jas.  ;— Culp.  hom.,  186 
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Mathirsov,  PBT.;<-Theftf  aggniTatlon,  69 
„    Eliz.  Cambron  or;— Libel,  aggravation,  484 
M    Ja8.  M'Nkil  or;»GonTlct  at  large,  688 
Matson,  Alkx.  ; — Modna,  murder,  896 
Matbsw,  Griz.  :— Theft,  34 
Mattubws  «.  Olasoov  Ieon  Co.  ;— Gonveymiice 
of  prltonera,  268 
„    and  RODDKN  «.  Likton  ;— Br.  of  Peace,  187. 
— UeTiew,  646 
Maxytbll,  Hugh:- -Gulp,  hom.,  183 
,,    Rob.  ;— Perjury,  209.— Punishment,  210 
„    NicoLSON  and ;— Locus,  810 
„    Scott  and ; — Conspiracy,  240 
,,    and  others ; — Art  and  part,  9 
„    r.  Black  and  Morrison  ;— Locos,  802,  808, 
804 
Hazwbll's  Tmstces,  Bkattib  v.  ;— Indorsation, 

256 
Hatatos,  JoHA^rais  Maholatos,  or  Jbait  Has- 

RATO  or . — Pleas  In  bar,  461 
Mbadowgkoft,  Vair  and;— Housebreaking,  82, 

86.— Modu«:  872 
Mbbk,  Humb  v.  ; — Summary,  686 
Hkkkisoh  r.  M'Kat; — Summary,  688 
Mblorum,  Thos.  ;— Witness,  innane,  478 
„    and    Rbid;— Uttering,    87.— Fraud,    91,— 
Modus,  877 
Mblvillk  and  others ; — Robbery  and  stonthrief, 

64,66 
Mrkiabt,  Albx.  Quhx  or;— Citation  serrice  copy, 

446 
Mbnzizs;- Tholed  assize,  468 
„    Alex.;— Forgery,    82.— Libel,    designation, 

288 
„    Jmo.;— Theft,  32 
„    Will.;— Itesponsibillty,  11 
Mkssok,  Will.; — Culp.  hom.,  186. — Modus,  899 
Mbthtbv,  TuoB.,— or  Wa.llacb;— Ubel,  major, 
286 
„    V.  Glass; — Sentence,  627 
MicttABL,  Sam.;— Theft,  23.— Fraud.  90.— Juris- 
diction, 248.— Court  impugning  libel,  464 
MiCHXB,  Day.;- Locus,  806.— Modus,  attempt  to 
murder,  402 
„    ROB. ;— Theft,  42.— Modus,  theft,  864 
MiGKBL,  Will.;— Lockfast,  76 
MiDDLBMiss  V.  D*£resby; — Rerlew,  648 
Middlbton,  Jas.;- Responsibility,  11 
Mill,  Eliz.;— Plagium,  26 
„    Dbnholk  and; — Modus,  reset,  3^4 
„    and  others ; — Assault,  aggrarated,  161. — ^De- 
forcement, 214 
Millar,  Albx.:— Witness'  prlTtleges,  488.— Proof 
of  malice,  489.— Hearsay  of  deceased,  499 
,,    Elliot;— Fraud,  92. — False  accusation,  179. 
— Witness,  spouse,  472.— Declaration  of 
falsely  accused,  612 
„    Jahbt;— Child,  witness,  478 
„    JNO.  (1);— Theft,  26 

„    Jho.  (2) ; — ^Proof ,  statements  of  accused,  496 
„    Rob.  ; — Fraud,  90. — Jurisdiction,  246 
„    J  AS.,— or  Scott;— 1701,  o.  6 ;  272 
MiLLKR; — Witness  above  14,  whether  must  be 
sworn,  482 
„    Day.;- Mischief,  117.— Modus,  819 
„    Jab.  (1) ; — Statements  of  accused,  494 
„    Jab.  (3) ;— Threats,  176.— Libel,  mi^or,  387. 

—Modus,  881 
„    Rob.  ;— Lockfast,  86 
„    Mart, — or  Oatrs; — ^Plagium,  26 
„    and  HoDOK ;— Violating  graves,  76 
„    and  M^Dobald  ;— Housebreaking,  39 
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MiLLBR  and  Browv  or  Millxr  ; — Possession  of  for- 
gery, 100.— Pleas  in  bar,  468.— Recall  of 
outlawry,  464 
„    MuRDisov  and ; — ^Verdict,  622 
„    Lbadbbttbr  v.  Garmkirk  Coal  Cot.  and; 
— Summary,  688,  684 
Mills,  Maro.  ;— Modus,  theft  864 

„    and  Stuart; — Housebreaking,  80 
MiLW.  Jas.;— Theft,  34 

MiLMB,  Alrx.  ;— Insanity,  11,  18.— Medical  Wit- 
ness,  480. — Statements  of  accused,  496.— 
Dedaration,  611.— Verdict,  insanity,  624 
Gbo.  ;— Production,  601.— Declaration,  611 
and  Barrt;— Stellionate,  163.— Modus,  881 
Smith   and ;  — Assault,   asrgravated,   160.— 

Written  evidence,  collateral  facta,  6tf8 
9.  Simpson; — Verdict,  631 
Milrot  and  others ; — Statements  of  accused,  496 

„    Martin  v.  ;— Modus,  883 
Mitohrll,  Albx.  ;- Drugging,  178 

Hannah; — Witnesses  precognosced  together, 

478 
HnoH; — Culp.  hom.,   186.— Modus,    818. — 

Witness,  spouse,  473 
Jas.  (1);— Homicide,  13) 
Jab.  (2);— Bestiality,  300.— Libel,  Ume,  399 
Jas.  (8) ;— Theft,  42 
Jab.  (4) ;— Locus,  809 
Thos.; — Art  and  part,  10 
Will;— Uttering,  86 
Jbss,— or  Carr  ;— Aggravation,  14 
and  Donald  ; — Libel,  major,  291 
and  Sharp  ; — Objection  to  witness,  442 
Larq  and;— Theft,  20. — Robbery  and  stonth- 
rief, 66. — Person  as  production,  601 
Shrriff  and ;— Witnen,  insane,  473 
V.  Camps  rll; — Locus,  808. — ^Modus,  830. — 

Amending  libel,  466 
9.  Scott  and  M'Kat; — Prosecutor,  276 
PcRDiB  V. ;— Appeal,  642 
Sharp  v.  ; — Review,  646 
Blair  v., — and  Malloch; — Accused  sworn, 

476.— Review,  647 
JoNRS  and  M'EwAN  v.; — ^Nightpoaching, 
189 
MizzLBBROOK,   M'GiLL  or,— and   M'Donald; — 

Reset,  61.— Objection  to  witness,  442 
MocHRiB  and  others ; — Prevarication,  482 
Moffat,  Wright  and;— Libel,  major,  292 
MoiR,  R.  and  J. ;— Art  and  part,  8.— Fraud,  101.— 
Modus,  819.— Modus,  bankruptcy  fraud, 
880 
MOLIBON,  LocHRiB  v;  -Summary,  586 
„    Lockhart  v.  ;— Complaint,  680 
Moltson,  Jas;- 1701,  O.  6  ;  271 
MoNAOHAN,  Fbl.;— Perjury,  209.— Witness,  Judge, 

476.— Witness  ushig  notes,  488 
Monro,  Gbo.  (1) ;— Mischief,  117 

Gro.  (2) ;— Modus,  P.  0.  offence,  870 
Wal.;— Theft,  26 
Will.  ;— Locus,  806 
^^    anduthers;— Mobbing,  181 
„    And.,— and   others ;— Assault,   provocation, 

164 
„    Gbo.,— and  others ;  —Mischief,  117 
Rob.,— and  others;— Bail,  266 
Morrison  v.  ; — Forfeiture  of  ball-bond,  468^ 
—Proof  led  before  Assize,  486 
Montaovr,  Maro.;— Modus,  theft,  868 
MoNTRiTB,  Jas.  ;— Housebreaking,  attempt,  74.— 
Breaking,  with  intent,  74 
„   and  Wrxobt;— Presence  of  prosecutor,  467 
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MovTOomET,  Obo.  ;'Perjiir]r,  906,  S09 
„    Jjio.;— WltoeM.  dnmb,  474,  482.— Witnecs, 
presence  in  Court,  479.— Betl  evidence, 
516 
„    Will.  ;— AMMit,  ^LggnmUd,  IM 
„    Rab  and ;— Libel,  major,  292 
MooKKT,  Jno.  (1) ;— Theft,  41 
,    Jho.  (2);-€oin,  ilO 
„    Sarah,— or  Gsi kuov  ;— Coin,  106 
Moon,  £lik.  ;— Libel,  time.  299 
MooBB,  Ahkb  Wilsob  or;— Utteiinic,  86 

„    andothen; — RespontlblHtx,  U 
MoBAB  and  othen;— SUtementeof  accased,  497, 

496.— Heanay,  Injurod  party,  497 
MoBB,  Jab.  ;— Modna,  821 
„    BoTB  and  TuoBflOB,— or  Butb  «.;— Pto- 

Iknity,  204 
„    Lci>ovicK;—Llbel,  time,  299 
„    and  JarrBBr,  or  Cowpbb  ;— Modna,  Mguny, 
417 
MoBiflON,  Wal.;— Anaidt,  164.— Affgrarated,  158 

„    Tqbmkb  and; — Separation  of  chari^es,  465 
MOBBBB,    RiTOHiB    and ;— ModoB,    824.— Proof, 

gnilty  knowledKe,  490 
MoBBiB  and  BoTD  «.  Eabl  of  Olaboow;— Snm- 

niary,581,  582 
MOBBIBOV,  Day.  ;— Frand,  101 
„    Edwabd;- Modus,  884 
„    Jab.  ;— Fraod,  92 
„    Rob.  ;— Libel,  malice,  488 
„    and  CuBBAB  or  Smith  ;— Ubel,  aggraration, 

484 
„    CoNBOB  and ;— Modus,  884,  840 
„    YoDNa  and ;— Execution  of  citation,  450 
Bbaid  and  Braid  or; — Locus,  81L— Modna, 

891,  892.— Medical  witness,  4») 
V.  MoNBO  ,• — Forfeiture  of  Bail-bond,  456.— 
Proof  led  before  Assise,  486 
„    Scott  v.  ;— Verdict,  528 
,,     riiOBBUBB  V.;— Review,  545 
, ,    Wi lsob  0. ;— Summary,  587 
„    Stbvbb  and  others  v. ; — ^Libel,  designation, 

288.— Review,  546 
„    Bbll  v.  Black  and;— Search  warrant,  260 
„    Chisholx  v.  Black  and ;— Mussels  theft,  20. 

— Complaint,  580 
„    Lbttbbs  v.  Black  and ;—  Review,  646 
„    Maxwell  v.  Black  and; — ^Locna,  80S,  808, 
804 
MOBTIMBB,  Bbll  and ;— Uttering,  88 
MoBTOw  (Barl  of) ;— Jurisdiction,  242 

Mahoh  or  M*Mahom  v.; — Summary,  688 
V.  JoHNtTOK  and  others;— Execution  of  sen- 
tence, 586 
Mosobop,  Jno.  ;— Falsehood  by  writ,  66 
MoDBBAT  and  others , '^-Separation  of  trials,  466 
Mould,  Is  a  Stabk  or; — Remi,  61 
MowAT,  Jno.  ;— Public  prosecutor,  979 
MOXBT,  BUBBS  V. ;— Complaint,  529 
„    Tblvbb  v.  ; — Ubel,  aggravation,  485 
„    S1.B10H  and  Rdssbll  r. ;— Br.  of  peace,  187 
MuoKABBiB  V.  Wilson;- Witness,  jodge,  475 
MucKSTXArvicK,  MabtHobb  or; — Ubel,  major, 

292 
MniB; — Accession,  7 
„    Arch.;- Irregularmarrlage,  196 
Day.  (1) ;— Witness  lists,  441 
I)AV.  (2) ;— Ubel,  h^thetical,  489 
Elizabetb  ; — Perjury,  216 
Jbo.; — Modus,  887, — Modus,  forgery,  876 
NiooLooH ;-  Mischief  1 17 
I'HOB. ;— Witness  refusing  oath,  461 
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MviBfWiLL. ;— Lodging  prodnetloBs,  468— Ground 
for  adjournment,  459 
„    Mabo.,— or  Lbith  .— Citotlon  service  copy, 

445 
„    Thos.,— or  MoKB ;— Leading  in  'cross,  464 
„    and  Cant  ;— Fraudulent  flre-raising,  114 
n    and  others; — Time  and  place,  312 
„    Clabkson  9.; — Amending  sentence,  626.— 
Summary,  635.— Suspension,  648 
MoiBHBAo,  Qalbbaith  V.;— Bf.  of  peace,  168. — 

Complaint,  529 
MOLHOLLAKD,  Jos.  Allabot;— Labelling  articles, 

281 
MvLLBX,   M'Ibkbb  and;— Separation   of  trials, 
466 
„    V.  KiDSTON;— Verdict,  621 
MuNB,  Chas.  ; — Abortion,  152 
MuBBo,  DAT.; — Mischief,  aggravation,  118 
„    Wi  LL. ;— Ver Jlct ,  621 
„    and  Oi  LLOK ;  —Housebreaking,  88 
„    and  M'Fablanr;— Fraud,  91 
„    and  others;— Theft,  19 
McBDisoB  and  Millbb;— Verdict,  628 
McBi>ocH,    Jbo.;— Mischief,    117.— Modus,    320, 
830.— Modus,  obstructing  railway,  896 
„    Mabo.; — Con.  of  pregnancy,  161 
n    Abdbbw  «.;— Commitment  for  ftirther  ex« 
amination,  268 
MUBB,  Thos.,- or  Muib  ;— Witness*  lists,  464.— 
Leading  in  cross,  464 
„    9.  SuABrx   and  others;— Commitment   for 
trial,  2C4 
MnBisoB  and  others;— Wobblng,  182 
MuBPHT,  Pat.  ; — ^Stonthrief,  aicgravation,  68 
„    Williamson  and ;— Modus,  889 
„    and  others; — Amending  libel,  466 
V.  Malcolm  ; — Appeal,  641 
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Mlbbat,  Alex.  (1);— Destroying  deed,  94 
K    Alex.  (2) ;— Medical  witness,  48.) 
„    Cheist.  ; — ^Verdict,  520 
„    Geo.; — Culp.  hom.,  186. — Modus,  899 
„    Jno.  (1); — Assault,  provocation,  154 
„    Jno.  (2) ;— Ubel,  designation,  284 
„    Jno.  (8) ;— Witness,  insane,  474.— Heamy, 

res  ffeslm,  498 
„    MuNQO ;— Hamesucken,  164 
„    Tuoa. ;— Locus,  809 
„    Eliz.  M'Walteb  or;— Fraud,  aggravBtioii, 

99 
„    and  Scott  ; — ^Destroying  deed,  94 
„    and  Tait  ;— Theft,  42,  48.— Modns,  theft, 

867 
f,    and    Cakmichael    or   Bkbmbeb  :  —  Coin, 
108 
Thompson  or,— and  Bbtce  or  Wilson; — 
Robbery  and  stouthrief,  aggravation,  67, 
68.— Modus,  389 
M'KiNTosK  and; — Housebreaking,  88 
Watbon  and ;— Contempt  of  court  by  pub- 
lication, 456 
Scthbeland  and  Gibson  or;— Coin,  108 
„    V.  Jones  ; — Acquiescence,  644 
MoBBAT  M'Cbkdib  v.;— WEmnt  to  arrest,  964 — 

Summary,  587 
MnscHET  and  others;— Conspiracy,  240 
Mtleb,  Jas.  ;— Falsehood  by  writ,  79.— Uttering, 
69 
„    M.  and  D. ;— Separation  of  trials,  466 
Mtndham,  Rich. ;— Lord  Advocate,  276 

Naibn,  Rag  an  or  Atkin  9.  PBoa-FZaoiL  of  ;-v 
Frodaetion%  6v7 
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NAiBm,  Kath.;— Jury,  IrregnlaTitiei,  470.— Con- 
Tict,  prefputnt,  627 
n    and   OoiLviB; — Contempt  by  publication, 
450.— Arrest  of  Jadgment,  626 
Napibe  and  Geotto  ;— Verdict,  628 

„    and  others; — Lockfast.  37 
Nbal,  Jno.;— Oalp.  horn.,  138 
Neil,  Jmo.;— F'orjrery.Sl.— Modns,  887 
„    and  Whitelaw;— Locus,  80« 
„    V,  Peoc-Fiscal  of  Stibuno;— Warrant  to 
arrest,  253.— Sheriff,  samnuuy,  687 
Nbill,  Rob.  O.  ;— Libel,  major,  287 
Nbillu,  Jho.,— or  Neilldb;— Convict  at  large, 

219— Ubel,  major,  290.— Modus,  428 
Nbillvs,  Jno.  Nbillis  or;— Convict  at  large,  219. 

Libel,  mnjor,  290.— Modu«,  428 
Nbilsok,  Nbil  lioBBRTSOM  or ;— InduciiB,  449 
and  others; — Murder,  124 
V.  Stibling; — Suspension,  644 
M'Phail  v.  ;— Review,  646.— Expensea,  649 
NBWBiaaiNo,  Pkbmticb   and,— 1».  B4Thgatb; — 
Profanity,  204.— Review,  689,— Advoca- 
tion, 640 
Nbwlands,  Jas.;— Medical  witness,  480 

„    •.  Stewart; — Appeal,  642 
Nbwmak,  Will.;— Libel,  major,  289.— Ubel,  mi 

nor,  294.— Modu^  862 
Newton,  Will.;— Assault,  aggravated,  168 
NiooL,  Jab.;— Jurisdiction,  reset,  244 

„    Janet;— Verdict,  620 
MicoLSON,  AND. ; — ^Marriage,  196 

Rob.;— Theft,  42.— Libel,  major,  291 
Mabion,— or    Mailbb;— Moving    for   sen- 
tence, 625 
and  Bethunb  ^— Locus,  809 
and  Maxwell;- Locus,  810 
and  Shbabbb;— Assault,   aggravated,  160, 

161 
Mobbing,  184.— Modus,  409 
Sinclair  and; — Locus,  806 
and    others ;— Murder,    127.  —  Conspiracy, 

240 
Andbbbon  v.  ;— Appeal,  642 
Nikiio  and  Fobstth  ;— Contempt,  granting  false 
certificatif,  466— Counter  evidence  to  cer- 
tificate, 467 
„    Kenhbdt  and ; — Oppression,  174 
„    v.Pboc-Fiscal  of  Hamilton; — Review,  646 
Nisbbt,  Jno.; — ^Locua,  808 

„    Mabo.  ; — Fubrication,  78 
NiVBN,  Gabon  be; — Ground  for  adjournment^  469 

„    Jab.; — Firing  into  crowd,  2 
NoBLB,  Rob.;- Modus,  886 

„    Rob.;— Fraud,  lol 
NuBTH,  Gbbat,  of  Scotland  Rv.,  Cbaiq  v.; — 

Verdict,  621 
KoBYAL,  Will.  ;— Falsehood  by  writ,  85 

Oatbb,  Mabt  Millbb  or;— Plagium,  25 
O'Bbibn  and  others,  v.  Linton; — Summary,  5^8 
O'DoNNELL  and  Maooibb;— Testing  credibility, 

498 
OoiLYiB,  AONB8 ;— libel,  designation,  284 
<,    T.  A  A. ;— StolUonate,  162 

Naibnb    and; — Contempt  by  publication, 
466.— Arrest  of  judgment,  625 
Whatman  «.; — ^Appeal,  548.-~Remit  to  in- 
ferior Court,  548 
OaiLTT,  Jab.;- Pardon,  649 
„    J«o. ;— Assault,  aggravated,  155, 166 
„   and  others,  M^Labbn  and  Fifb  «.; — Com- 
mitment for  further  examination,  268 
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O'Hara,  Mabo.  Bbown  or;— Libel,  convictions,  489 
Oldham  v.  Batugatb  ;— Summary,  685 
Oliphant,  Dav.  ;— Bestiality,  attempt,  200.— Li- 
bel, time,  299 
Olivbb,  Pet.  ;— Statements  by  dead  person,  600 
„    Will.;— P.O.,  25,  48 
,,    Donald  and, — Fireraising.  112 
Oman,  Jno.  ;— Incest,  199.— Modus,  418 
O'Nbil,  Chas.  ;— Modus,  840 
„    CoBN. ;— Theft,  28.— Housebreaking,  82, 86 
„    Fban.  ; — Commitment,  264 
Jno.;— Libel,  designation,  285 
J.  A  A.;— Murder,  provocation,  129 
and  GoLLAN  ^— Witness,  weak  mind,  474 
and  M'Nbil;— Verdict,  520 
^    M'Nbil  and ;— Uttering,  86.— Locns,  810 
„    Bain  v.  ;— Warrant,  681.— Review,  643 
O'Rbillt,  Jno.;— Fraud,  101.— Modus,  848.— Mo- 
dus, bankniptcy.  fraud,  879, 381 
Obmand,  Abch  ; — Objection  to  witness,  412 
Obmond  and  Wylib;— Culp.  hom.,  186, 187.— De- 
ceased's precognition,  512 
Obb,  Jno.  ;— Neglect  of  duty,  192 
and  others ; — Mobbhig,  188 
V.  M'Callum  ; — Open  Court,  465. — Sentence, 
627  ^-Summary,  682,  688 
„    Kbb  v.  ;— and  Fulton  ;— Ball,  265 
Obeock,  Elizabeth; — Con.  of  pregnancy,  147 

„    BiNNiB  and ;— Night  poaching,  189 
Oswald,  Gsa; — Jurisdiction,  248.  —  Damages, 

wrongous  prosecution,  278 
Otto,  And.  ;— Prison-breaking,  218 
0VBH8,  And.  ;— Art  and  part,  4.— Forgery,  88 

Paisley,  Smith  e.  Pboc-Fiscal  of ;— Appeal,  541 
Palmbb,  Will., — M'Ewan  or; — Clandestine  injury 

to  woman,  170.— Modus,  ditto,  405 
Pabk,  Chbi8tian,< — Con.  of  pregnancy,  148 

„    and  others  v.  Staib  ; — Review,  640 
Pabkbb,  Hawton  and;— Justifiable  hom.,  141. — 
Separation  of  trials,  466 
Johnston  or,— and  Kbllt  or  Scott  ; — Lo- 
cus, 305 

Pabkbs,  Yates  and ;— Rape,  169.— Person  as  pro- 
duction, 601 
Pablan,  p.  a  W.  ;— Libel,  aggravation,  48S 
Patbbson,  And.  ;— Peijury,  209 

Chbistian;— Homicide,  12L—Tholed  assize, 

462 
Day.  ;— Clulp.  hom. ,  186 
Jane;— Theft.  26 
Jno.  ;— Housebreaking,  81 
Mabo.  ;— Incest,  199 
Rob.  ;— Fireraising,  112 
Tbos.  (1) ;— Theft,  42^Modu8,  theft,  864 
Thos.  (2) ;— Blasphemy,  208 
Will.  ;— Murder,  126.— Declaration,  261 
AoNEd  Chbibtib  or ; — Stetemente  of  accused, 

494 
Ann  Babb  or;— Witness,  spouse,  478 
AONRS  Laino  or : — Insanity  of  relatlveii,  488 
and  AucH  inclose: — Desertion  of  diet,  470 
and  Bbown  ;— Execution  of  citation,  460 
and  Glasgow;- Theft,  28 
and  Mabb;— Theft.  41 
and  RrroHiE;— Robbery  and  stoothrief,  56 
V.  Malcolm  ;— Appeal,  543 
Paton,  Jab.  ;— Fraud,  98, 97.— Relevancy,  464 
„    and  M'Nab;— Culp.  hom.,  186,  187 
„    and  others ;— Mobbing,  181.— Verdict,  528 
Pattibon  and  others ;— Violating  graves,  76 
Pahuck,  Jno.  and  others;— Prev.  coo.,  515, 616 
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Faitl  tod  olfien  v.  Bkwcixr  lad  Ctblb  ; 
Mcutor  as  witaeM.  479 
,.    Cajixkox  v.  : — Rcfenrace  to  Mtti,  479 
Pbacock.  Alxx.  :— Verdict,  S30 
„    UcxTftB   ftnd:— DeroreeDBOkt.   91C  — Ob- 
■traetinff  ofllcan,  217,— Modat)  Defoice- 
mcBt«427 
PsAVTSB.  Prr. ;— Pl«tti  in  ter,  iCl 
Pbaksb,  Tho«.  ; — Theft,  4* 
PmABflox,  Thoa.  ; — Loctis,  301 

„    R0BEKT90S  and ; — Falsehood  bf  writ  8S 
PsoDiH.  Prr. ;— Libel,  m^r,  *«.— Venlirt,  5)3 

PSBBLBS  And  WmTBHBAS; — PICAB  lO  hW,  4<3 

Pbkdkb,  Bbs.;— Witness*  priTilerea,  48S 
Pbsbax  r.  Watt  : — Sannnaxr.  W5 
Pbxktcook,  Kxioht  and : — D«ciaratioii,  MS 
Pbittlaxo,  Rbid  and :— Libel,  major,  391 
Prbbt,  Pbat  or.— and  others  ^-Theft,  iS 
PbbTB,  GiLCBBlST  V.  FBOC-FlSCALOf; — tS^iniMijf, 

,    M'Fablan B  r. PBOC.-FWALof:— Verdict, 523 
M    SOAKT  or  M'EirAs  r.  PBOC.-FucAi.of;— Re- 
striction, 5.%S 
Pbtbb,  Day.  ;— Murder,  {wOTOcntion,  198 

.,    and  Surm  ^— Plea,  467 
Pbtbbsob  and  Dilccca  :— Homicide,  ISS.— D»- 

ceased's  deposition.  Ali 
Pbtttobbvt,  Jho.  ; — Peijury,  210 
Pbacp,  Abch.;- Rackleas  flreniaiiic  116.— Ver- 
dict, 524 
Pniur.  Ai>.; — Ca1i>.  horn.,  1S4 
„    J  AH  BT ;— 1701,  C.  e  5  27J 

Bob.  ;  —  Assanft,  aefrravated,  157.  —  Lewd 

Snirticev  201— Ditto,  ajcgraTated,  202.— 
[odua.  3S5,  S49.— Modoa,  lewd  practices, 
420 
Pbilips.  Th09.  :— Modus,  832,  346 
„    and  Simpson  ;— Theft,  27 
M    and  FoBD  9.  Cboss; — Snmmar7,  636. — Rt- 
view,  543 
Phillips,  Bbown  and,— v.  Hinrrut;—PrlTate  pro- 
secution, 276 
Philp,  Jahet  : — Modus,  326 

„      «.  MAOIitTBATBS  Of  EAfrfBB  AlCSTBirrBKB ; — 

Commitment  for  trial,  264 
PiLMBB,  Jamiksob,  «.;— Warrant)  681.— Beriew, 
644 
,,    Ritcrib  v.  : — Sammarj,  632 
PiKKEBTON  and  others; — Libel,  major,  287 
FiBiB,  Sam.  ;— Responsibility,  11 

and  others;— Witness,  child,  471 
List  v., — Advocation,  54€i— Interim  libera- 
tion, 541 
„    Jopp  V. ; — One  witness,  616 

PlTTBXWEBM,     RODOBBS    9.    MaOUTBATBS    Of ; — 

Summary,  535 
pLxirDBBLEiTH,  Mabo. — OT  Dbwab  ;— Dedantloo, 

260.— Ubel,  ditto,  436 
PoLi!r,  Dkyrtb  and ; — Housebreaking,  83 
Pollock,  Albx.  ; — Fireralsing,  112 
„    Will.  ;— Proof ,  hearsay,  497 
PoKTOw,  Cbaig  v.  ;  Theft,  41.— Br.  of  tmst,  69 

„    Houston  «. ; — Citation  447 
PoBTBOCS; — Deforcement,  216 
„    Jko.  ;— Search  warrant,  280;  463.— EngraTer, 
606 
Pbt.;— Threats,  177.— False  accusation,  178 
Bob.;— Injured  party's  character^  491,  493. 
—Witness'  character,  499 
PoBTBSViBLD,  Thomfsov  and,— PaidOD,  condi- 
tional, 649 
Pott,  Jho.  ;^Pardon,  649 


»» 


n 


POTTBB,  Jbo.  :— ITtteriBg.  87.— Modna,  ditto.  376 
•    Bob.:— Theft,  39.— Modna.  tbefl,  369.— Ubel, 

aeeosMl  abseondinc  431 
M    or  AccaivcLoaa  and  Ix«U8;— Art  and  part, 
Mgamy,  4.— Modna,  ditto.  417 
PoTm«rB,  Jbo.  ^— Bestiality,  attempt,  300 
Potts,  WiLaov:— Piracy,  69 

„    EuSABKTB  Kbmmbdt  ot; — Dedarstioo,  610 
Pbat,  or  Pbbbt,  and  others  ."^—Tiieft,  38 
Pbbbticb  and  Nbwbio«ixo  v.  Bathcatb  ; — Pro- 
fanity, 204.— Beriew,   639.— Adroeation, 
640 
PBBSTOir  (Lord) ;- Treason,  233 

„    and  AsBTOB ; — ^Treason,  221 
Puna,  DAT. :— Homicide,  122.— Joatiflable  ditto, 
142 
„    WiLu ;— Modus.  349 
Pbicb  and  others ;— Art  and  part,  9 
PmiBTrLT,  HABCocBTand — v.  Low; — Citation,  634 
Pbuolb.  Jbo.  ;— Housebreaking,  II 
„    Mabo.  : — Tholed  assise.  463 
„    and  Scott; — Hab.  and  nsp.,  6L — ^Lodging 
rroductiona,  453 
PmioB  and  MLAoaLAir; — Art  and  part,  8 
PniTCnAKn,  En w. ;— Modus.  315.— Sej^ration  of 
charcca,   465.— Medical   witness,   480.— 
MotiTC,  489 
Pkubtt,  Docohbbtt  and ;— Jorlsdiction,  thsft, 

944.— Locna.  309 
Ptllbb,  Ibyibb  and; — 330 
PcvTOM,  Alisoh; — Art   and  part,  3. — Con.  of 
Pregnancy,  150,  151, 162.— Libel,  minor, 
398.— Modus,  con.  of   preg.,  402.— Wit- 
ness, pnpil  son,  473. — Productions,  503. — 
Extracts,  607.— Kirk  Session  extract,  611 
PuBGBAtB,  Damabbb  Bud ;— Ticvsou,  323 

„    «.  MiTCBBLL; — Appeal,  542 
PcBYBs,  Jas.  :— Bigamy,  197.— Modns,  ditto,  418 
„    Tmo&  ; — Proof  of  couYictions,  5ii7 
«    and  M'Ihtosb ; — Bobbery  and  stonthrief,  3A, 
37,  55,  57 
Ptb,   JAKK;-Theft,    39.— Modus,    theft,    866.— 

Statements  of  accused,  497 
PlBiB,  Jab.;— Profanity,  304 

QuARBs,  V.  Habt  and  Gbmmbll  ;— Ooilty  know- 
ledge, 518.— Beview,  546 
Qvillicban,  Pat.;— Modus,  bigamy,  418 
Quiv  and  M'Cabl;— Citation,  serrice  copy,  446 
M    and  Macdokald; — Responsibility,  11 
„    Caih  and;— Declaration,  362,  268 

Bab,  Jbo.  ;- Libel,  time,  399.— Locus,  t09.— Modoa, 
334.- Modus,  br.  of  trust,  3b6.— Modus, 
supplementary  facts,  43L--Court  impugn- 
ing libel,  464 
n   Job.  ;— Murder,  128.— Proof  of  malice,  490 
„    Catb.,— or  Allah; — Libel,  couYictions,  439 
„    and  LiTTLB ;— Fraud,  90.- Conspiracy,  840 
n    and  Macxib  ; — Libel,  couYlction,  439 
„    and  MoNTOOMBBT ; — Libel,  m^jor,  393 
„    and  Rbid  ;— Libel,  malice,  433 
Baoab  or  Atkrh  v.  Pkoo.  Fiscal  of  Nairn;— 

Productions,  607 
lUrr,  Will.  ;— Libel,  minor,  397 
Ramaob,  Jahbt; — Attempt  to  murder,  144 
Bamsat,  Jakbt;— Evidence,  sofBciency,   616.— 
Verdict,  520 
„    Jbah  ;— Homicide,  121 
„    and  Rot;— Uttering,  86 
„    Ltall  and;— Culp.  horn.,  186,  137.— State- 
menta  of  co-acciued,  497 
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Ramsat,  Wadoh  and;— Certificates,  ff04 
„    DoNGAN  v.; — Declaration,  9$3. — Aiccnaed  put 

on  oath,    486 
„    Khox  r. ; — Sheriff,  summary,  637 
Rankin,  Smith  uid ;— Productions,  502 
„    Raskin  and  others  «.  Alkxanokb;— Sum- 
mary, 687 
Ravkink  ;— 1701, 0. 6 ;  368 
M    and  others;— Modus,  8t6 
Rapbb  or  Hbaprr  v.  DurF :— Concourse  of  Crown, 

277.— Complaint,  630 
Ratcupb,  Jas.— or  Walkeb;- Prison-breaklnr, 

218 
Ratclifvb,  Jas.;— Statements  of  accused,  496 
Kattbat  and  others; — Destroying  deed,  94 
Ratbodld,  Jno.  ; — Locus,  810 
Rbapsb,    Rapbb    or— v.   Dufp; — Concourse    of 

Crown,  277.— Complaint,  680 
Rbdpath,    Wal.  ; — Murder,   proviicatlon,  128. — 

Witness,  spouse  of  injured  party,  478 
RBBYxe,  Jno.;— Br.  of  trust,  b«.— Fraud,  92.— 

Verdict,  628 
Rbid,  Ai.kx.  (I);— Deceased's  deposition,  612 
Albx.  (2) ;— Fraud,  90.— Libel,  time,  288 
Dav.  ;— Libel,  time,  800.— Locus,  810 
Hrnbt  ; — Spouse,  witness,  472 
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„    Jas.  ; — Hearsay  of  deceased,  499 

„    Jno.  (1) ;— Uttering,  86.— Modus,  816 

n    Jno.  (2) ;— Uttering,  86 

Rob.  ;— Modus,  861.— Dumb  witness,  482.— 

Proof,  declaration.  609 
Will.  (1) ;— Mischief,  118 
WiLU  (3) ; — Indirect  murder,  2, 126.— Insti- 
gation, 6. — Abortion,  162,   168. — Modus, 
828.— Modus,  murder,  898.— Hearsay  of 
deceased,  499 
J.  Sc  D. ; — Destrojrlng  deed,  94 
Mabt— or  Hamilton; — ^Verdict,  628  • 

Will.  Adaxs  or;— Robbery  and  stouthrief, 

64 
and  Babnbtt  ;— Theft,  26,  86,  66 
and  Obntlbs; — ^Modus,  880 
and  Pbmtland;— Libel,  major.  291 
and  SBiBKBm ;— Inrentory,  441 
Fobbbs  and;— Profanity,  204 
Mbldbdm  and;— Uttering,  87.— Fraud,  91.— 

Modus,  fraud,  877 
Rab  and ;— Libel,  malice,  432 
Jab.,— and  others ; — Injured  party's  charac- 
ter, 466,  491.— Witness*  character,  498 
Jno. — and  others ; — Modus,  819 
or  WHiTBsmB  and  othcra ; — ^Time  and  place. 
814.— Modus,  theft,  866 
„    Vbitch  and  others  r. ; — Reyiew,  647 
Rbnfbbwshirb   Banking  Co.  v.  M'Esllab;— 

PrlTate  prosecution,  276 
Rbbnib,  Mabo.  ; — Reset,  62 
„    Thos.  ; — ^Locus,  810 
„    ToBHBB  and; — Reckless  use   of  firearms, 

194. — Statements  of  accused,  496 
„    Aitkbr  9.; — Private  prosecution,  276,  276 
Rbnton  and  Fullarton; — Declaration,  261 
Rbnwick,  Will.  ;— Theft,  41 
RiUBD,  Will.  ; — Falsehood  by  writ,  79. — Forgery, 

81 
RiccABDa,  Sam.  ;— Theft,  28 
RiCB,  Ed.  ;— Witness,  dumb,  474,  489 
„    Pbt.  (1) ;— Locus,  808 
n    Pbt.  (2);— Locus,  308 
RiCBABDeoN,  W. ;— Witness,  seen  other  precogni- 
tions, 479 
Will.  (1) ;— Modus,  fi-and  in  registration,  882 
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RiCHABDSOV,  Will.  (2);— Perjury,  209 
„    and  Davidson  ;— Amending  libel,  466 
„    Wtllib  and ;— Libel,  time,  298, 800.— Time- 

and  place,  818 
„    Vbbt  v.  ; — Suspension,  648 
RiCKALT,  Joan  or  Joanna  ; — Fraud,  91 
KiDDBLL,  W.  &  J.;— Compulsion,  13.— Treason, 
224 
„    Johnston  and ; — Housebreaking,  80 
RiDLBY,  Will.;— 1701,  O.  6  ;  269,  272 
RioBLSON,  Hans  ;— Rape,  168.— Respite,  638 
RiQO,  Trottbb  and;— Theft,  21.— Mischief,  118 
RiooLSON. — (See  Rigtison.) 
RiPLT,  Will.;— Rape.  167, 169 
RiTCHiB,  Mart— or  Aloock  ;— Accused,   excuse 
for  non-appearance,  468 
n    Will.— or  Robbbtson;— Modus,  housebreak 

ing,  871 
„    and  Mokbbn;— Modus,  824.— Proof,  guilty 
knowledge,  490 
Patbkson  and;— Robbery  and  stouthriei;  66 
V.  PiLMBR ;— Summary,  632 
.,    Qalt  r. ; — Review,  647 
RoBB,  And.; — Best  cTldence,  666 
„    Jno.  ;— Convict  sick,  688 
n    Mabtin  and  ,•— Statements  of  accused,  496 
ROBKBTS,  Ross  and ;— Art  and  part,  9 
Robbbtson  (I) :— Declaration,  261 
(2) ;— Assault,  aggrsvated,  168 
Alicb  ;— Testing  credibility,  498 
„    Alex.  (1);— Culp.  hom.,  186,  187^Modus, 

848  — Special  defence,  464 
„    Albx.  (2) ;— False  accusation,  178.— Modus, 
880,  4<i7 
Robbbtson,  Abch.  ;— Rspe,  167 
„    Dav.  ;— Modus,  forgery,  876 

Elspbth;— Ubel,  designation,  288.— Locus, 

804.— Modus,  849 
Gbo.  (1) ;— Housebreaking,  80 
Gko.  (2) ;— Besttality,  200 
Jas.  ;— Declaration,  262.— Clerical  error  in, 

614.— Locus,  809 
Jno.  a) ;— Libel,  designation,  286 
Jno.  (2) ;— Tholed  assise,  462 
Jno.   (8);- Attempt  to  murder,  statutory, 

146.— Modus,  880,  838 
Jno.  (4) ;— Cruelty,  172 
Jno.  (6) ;— Witness,  heard   others   precog- 
nosoed,  479.— Jury  inspecting  forgeries, 
486 
Jno.  (6) ;— Culp.  horn.,  186.— Modus,  assault, 

supplementary  facts,  481 
Mabo.  ;— Coin,  110 
Maby;— Theft,  26 
Rich.;— Mobbing,  182 
Rob.  (1) ;— Murder,  124 
Rob.  (2) ;— Hab.  and  rep.,  4» 
Sabah  ;— Respite,  688 
Thos.  ;— Libel,  designation,  286 
Will.;— Modus,  880 

Elizabbth- or  Stbwabt  ;— Hab.  and  rep.,  60 
Nbii.— or  NbilsoN;— induciiB,  449 
Rob.— or  Wilson  ;— Libel,  designation,  288 
Matt.  RosiNStiN  or ;— Jurisdiction,  247 
D.AC.;— Mischief,  117 
Will.  RiTciiiB  or;— Modus,  housebreaking, 

371 
and  Bachblob  ;  —Abortion,  162, 168 
and  Ekmpt;— Abortion,  16*2,  168 
and  Pbabson  ; — Falsehood  by  writ,  86 
and  Robbbtson  or  BBN«BT$--8tatemtnts  of 
accused,  496 
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R0BIIRT8OW,  Rom  and;— Instigation,  4 
„    Bbahaohak  and— or  Brakaqhait; — Libel 

Minor,  397 
„    Albx.— and  otfiera  (I) ;— Jurisdiction,  348 
„    Alex.— and  otliers  (3) ;— Thoft,  31.— Modoa, 
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„    EoPHBMiA— and  others ;— Conspiracy,  340.— 
Ubel.   deaignaUon,  385.— Limitations  of 
proof,  488 
„    Jho.— and  others  (1)  ;^As8aalt,  aggrarated, 

167 
„    JNC— and  others  (3);— Mobbing,  180,  183, 
188, 184.— Obstructing  Presbytery,  317.— 
Laying  foundation,  486.— Malice,  489,— 
Witness*  precognition,  498.— Statements 
of  accused,  494 
„    V.  Adamsom  : — Appeal,  541 
„    V.  Bakrowmam;— Complaint,  530 
n    V.  DoKB  or  Atholb  ;— Delay  of  trial ,  459 
„    V.  Hart.  ;— ReTiew,  546.- Remit  to  inferior 

Court,  548 
„    •.  M'Kay  ;— Warrant,  581 
„    V.  M'Kekzib; — Laying  foundation,  486 
„    Skiknkrv.; — Appeal.  541,  543 
R0BIK8OH,    Hk».; — Obscene    worisa,   808. — ^Blas- 
phemy,308.— Modus,  887.— Modu8,obbcene 
works,  433 
„    Matt.— or  Robkkwom  ;— Jurlsdict'on,  347 
„    Carrigah  and ;— Hoasebrealdng,  88,  85 
RoRisoN  and  Carnon; — Modus,  817 
RoBSON,  Adak; — Modus,  830 
„    M'QuREif  and;— Extract   probative,  507.— 

Declaration,  510 
„    JoHKSTON  V. ;— Oomplaint,  580. — Summary, 

688,585 
„    CocKBURM  r.  J0HK8TOM  and ; — Summary,  533 
„    HuNTXR  V.  JoBH8TO!<  and ;— Warrant,  681 
,,    Bltthb  v.  Tayix>b  and ;— Warrant,  358.— 
Summary,  583 
RoDDBK,   Matthews   and— v.   Lihtok; — Br.   of 

peace,  187.— Review,  545 
RoDGKR ;— Perjury,  309 
„    Jno.  ; — Witness,  spouse,  473 
„    Rach.  ;— Respite,  588 
„    Will.  ;— Theft,    41.— Fraud,    93.  — Modus, 

theft.  855^Delay  of  trial,  469 
„    9.  Gibson  ; — Review,  645 
„    V.   Maoistratbs   or   Pittebwerm  ;— Sum- 
mary, 585 
„    Clappebton  v.  ; — Sheriff,  summary,  537 
ISoDOERB,  Geo.  ; — Citation,  448 
,,    AjrLECK  and ;— Assault,  aggravation,  180.— 
Jurisdiction,  346 
ROLLO,  Jaf.; — Libel,  minor,  393 
Romanes,  Waddbll  v.;— Summary,  584 
Ronald  and  others; — Declaration,  367 
RONALDSON,  Wau; — Libel,  malice,  488 
RosB  and  Taylob  ; — Mpdua,  housebreaking,  373 
„    Baird  v.  ; — iteview,  548 
„    M'Leob  v.  Blcuanan  and; — ^Arrest  on  war- 
rant, 364 
R08BBBRKT  (Earl  of)  ;— Jurisdiction,  843 
Rosbnbbbo  and  Babnbit  or  Robenbbbo; — Influ- 
ence  of    husband,    16. — Modus,    861. — 
Modus,  flreraising,  891.— Libel,  hypotheti- 
cal statements,  482.— Trial,  Sunday,  455. 
—Witness,    law    adviser,  481.— Motive, 
489.— Ceitiflcatea,  504.— Accused's  papers, 
518.- -Unstamped  document,  514 
R08XOND,  MAKioN,-H)r  Skboch  ;— Theft,  aggra- 
vation, 48 
Rom,  Albz.;— Citation,  447 
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R088,  And.  ;— Flrerdalng,  118 
„    Ben;— Assault,  agin^vated,  160 
„    Chas.  ;— Threats,  176,  177.— Modni,  407 
„    Day.  (I);— Witness, malice,  478 
,    Day.(3);— Uttering,  88 

Dav.  (8);— Proof   of   malice,    490.— State- 
ments to  clergyman,  496 
Don.  (1);— P.  0.,73 
Don.  (3):— Tholed   assize,  463.— Proof   In 

presence  of  asatte,  485 
Jam.  ; — Murder,  provocation.  137 
Jno.  (1) ;— Assault,  provocation,  155 
Jko.  (3) ;— Time  and  place,  811 
Mabo.; — Declaration,  evidence,  511 
Pet..— or  M'William  ;— Fabrication,  78 
and  Roberts;- Alt  and  part,  9 
and  Robertson  ;— Instlgaticm,  4 
and  Stewart  ;— Modus,  housebreaking,  S7f 
BcBNET  and ;— Witness  lists,  443 
Wilson  and;— Jurisdiction,  347 
Jno.— and  others  (I) ;— Culp.  hom.,  186, 138. 

—Time  and  place,  814 
Jno. — ^and  others  (3) ; — Desertion  pro  he.  et 
temp.f  460 

„    Thos.— and  others;— Deforcement,  315 
„    V.  Stirling;- Review,  548 
n    M'DoNAGu  V. ;  — Summaiy,  536 
RouATT,  Rob.;— Culp.  horn.,  187.— Hearvay,  499 
Row,  Jas.;— Perjury,  309 
KowBOTHAM  and  others; — Culp.  horn.,  186,  187. 

— Separation  of  tiiuls,  466 
RowRT,  Rob.  ;— Jurisdiction.  347.— Modus,  331 
Rox,  Wilson  and;  -Coin,  110.— Modus,  coin,  884 
RoxBUBGH  (Duke  of),  Hkbbebt  v. — l*rlvate  pro- 
secution, 376.— Libel,  instance,  386 
Rot,  Jno.  (I);— I'roductions,  603 
„    Jno.  (3) ; — AMRolt,  154 
„    Raiii«ay  and ; — Uttehng,  86 
Rdmbold,  Rich.; — Foreiirnei-s' jury,  469 
Rdncib.  Jno.  ;— Libel,  aggi-avation,  484 
RussKLL,  J  AS. ; — Incest,  198 

Jno.; — Jniisdictlon,  sheriff,   351. — Restrict 

tlon,  585 
Inglis  and,— or  Inglib  ; —libel,  major,  388. 

—Modus,  perjui7,  434 
and  others ; — Reset,  63 
9.  CoLQUHOUN ;— Review,  544 
V.  Lang  ; — Complaint,  580.— Summary,  537 
Slbiqh  and,— r.  Moxet  ;— Br.  of  peace,  187 
Ryacu  ;— Art  and  part,  9 

Salt,  Edwin;— Proof  of  malice,  490 

Samuel,   Jno.  ;- Violating   graves,  76.— Private 

prosecution,  377 
Sandabb,  Jno.  ;— Theft,  31 
Sandebson,  Jno.  ;— Jury,  irregularities,  519 
n    Bdbnbidb  and,  or  Burnside  ;— Libel,  desig- 
nation,   388.- Declaration,   productions, 
509 
Sands;- Deforcement,  316J 
Sawers  and  others,  Galbbaith  v.  ;— Declaration, 

859 
Scorr,  Geo.  (1);— Assault,  aggravated,  156 
„    Geo.  (3) ;— Fraud,  90 
„    Jab.  (1) ; — Declaration,  859 
„    Jab.  (3) ;— Weakness  of  mind,  16 
n    Mich.  ;— Thett,  34 
„    Nath.  ;— Shipbreaking,  86 
n    TH08.  (I) ;— Libel,  designation,  885 
„    Thos.  (8) ;— Theft,  89.— Modus,  theft,  856.— 

Modus,  P.  O.,  870 
„    Jambs  Millar  or  j— 1701,  c.  6 ;  878 
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Scott  and  Adaksoh  ;— Fabrication,  78 
and  Maxwkll  ;— donsplnicy,  240 
and  S1NCI.AIB  -.—Libel,  afrffraTntion,  486 
DoCHKRTT  and;— Art  and  pait,  47 
If URRAT  and ;— DestToylnpr  deed,  94 
Phinols  and ;— Hab.  and  rep.,  ftl.— Lodging 

productions,  458 
Black  and,— or  Black  ;— Theft,  89.— Reset, 

61 
JoHKSTOH  or  Paskkr  and   Kbllt,  or;— 

Locus,  805 
and  others;— Recalling  witness,  4M.— Proof, 
sufficiency,  617 
„    »,  MoKKi8<»H;— Verdict,  528 
„    V.  SiHCLAiB ;— Summary,  586 
„    or  Chapman  r.  Colville  ;— Summary,  681 
„    Stkvensoh  v.  ;— Accused  put  on  oath,  475 
„    YouHQ  V. ;-  Restriction,  585 
„    MiTCHKLLr.— and  M'Kat ;— Prosecutor,  276 
Sblkbidob,  Maby  Smith  or;— Best  evidence,  506 
Skbvicb  and  Sebvicb  ;— Modus,  829,  880 
Sbtos,  Jho.  ;— F.  0..  25 

„    Rob.  ;— Assault,  proTOcatlon,  154 
Sbtkock,  LiviKosTOif  and;— Libel,  major,  291 
Shand,  J  as.  ;— Theft,  41 
Shakkb.  Kob.  ; — Gulp,  hom.,  182 
Shabf,  Alex.  ;— Libf  1,  designation,  288,  286 
jiro. ;— Tholed  assize,  468 
Mabo.  ;— Modus,  846.— Do.,  theft,  855 
Mitchell  and ;— Objection  to  witness,  442 
9.  Dykes;- Vei-dlct,  528 
„    «.  Mitcmbll;- Revlevr,  546 
„    or  M'Ewas  p.  Pboc.  Fiscal  of  Perth;— Re- 
striction, 585 
Sbabpk,  Jko.;— Witness,  presence  in  Court,  479 
„    Wilu,— or  M  •  Fib  ;— Bigamy,  197 
„    and  others.— MuBB  r.— Commitment,  264 
Shaw,  Jho.  ;— Assault,  aggrarated,  160 
„    Bell   and— r.  Hous row;— Witness,    co-ac- 
cused, 476 — Summary,  588 
Shbabbb,  Mabo.  M'Millab  or ;— Homicide,  121, 
122.— Culp.  do.,  184 
Nicolson  and ;— Assault,  aggrarated,  160, 
161.— Mobbing,   184.— Modus,    mobbing, 
409 
SnBrHBBD,   J  AS.;— Uttering,    87.— Attempt  at 

fraud,  95 
Shbppkbd,  Will.;— Citation,  serrlce  copy,  493 

„    Jno.  Smith  or  Lloyd  or;  -Theft,  41 
Shbbiff,  Mabt  ;— Witnesa,  child,  471 

„    and  Mitchell  ;— Witness  insane,  478 
Shibls,  Mat.  ;— Blasphemy,  208 
Shields  v.  Dykes  ;— Sheriff  summary,  587 
SuiBLLB,  Marg. — or  Flbtcheb  ; — Culp.  hom.,  184. 
—Character  of  injured  party,  491.— Medi- 
cal report,  508 
Shillibglaw,  Mabob  and  ^-Decla^Btion.  257.— 

Citation,  service  copy,  445 
Shibbbvks,  Reid  snd ; — Inrentory,  441 
S1LLBB8,  Dax.  ;— Robbery  and  stonthrlef,  aggra- 

Tation,  57.  58 
SiMTSOH,  Abb  ;— Pleas  in  bar,  461 
Day.  ;— Deforcement,  215,  216 
Gav.  ;— Modus,  826 
„    Jas.  (1) ;— Theft,  42.— Br.  of  tmst,  67 
„    Jab.  (2);— Incest,  19&— Hearsay,  re*  gettm, 

498 
„    Jos. ;— Productions.  608 
„   Thos.  ;— Neglect  of  duty,  192 
„    and  D0D8 ;— Sodomy,  attempt,  200. — Modna, 
ditto,  419 
Philips  and ;— Theft,  97 
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SxMpsov  and  others; — Jostlflable  hom.,  141 
„    V.  Cbawfokd  and  Dill; — Summary,  582 
Chbistib  «. :— Remitting  to  assise,  468 
Duff  v.  ;— Verdict,  5*1  —Summary,  586 
M'Imbbbbbt  «. ; — Summary,  586 
MiLBB  «. ;— Verdict^  521 
BoKBAB  V. — and  others;— Witness  refhsing 
oath.  481 
SiKCLAiB ;— Defoi-cement  212 

A isx. ;— Witness,  child, 471 
Gbo.;— Incest,  199 
Mabt  ;— C<»n.  of  pregnancy.  151 
Eliza— or  Claftom  ;— Insanity,  12 
Jbo. — or  Jas.  Cbawfobd  ;— Locus,  801 
„    G.  A  J. ; — Deforcement,  215. — Airest^  255 
and  M'Ltmomt;— Housebreaking,  attempt, 

74 
and  N1COI.8OB ;— Locus,  805 
w    SooTT  and ; — Llbii ,  uggra vati  on.  486 
„    Jho, — and  others ; — Verdict,  528 
„    Will.— and  nthei-s ;— Locus,  806 
„    Scott  r.; — Summary,  5S6 
Skbldocm,  .)ko.  ;— Witness  lista,  442 
Skkltoh  ;— Locus,  807 
Skboch,  Mabiob  Rosxobd  or;— Theft,  aggraTa- 

tion.  48 
Skikbkb,  Jabe;— Con.  ofpreimancy,  147 
„    Jos. ;  —Assault,  provocation,  154 
„    V.  Adams-  *n ;— Re\  Ie«r,  544 
„    9.  RoDRBTSOB! — Appeal,  541.  542 
Slbior  and  Kuss  ll  v.  Mokkt  ;—  Br.  of  peace,  187 
Sliman,  Ad.  Slimino  or;— Pleas  In  bar,  461 
Sliming,  Ad— or Si.imab ;— Pleas  In  bar,  461 
Sloan,  Jas.  ;— Forgery,  uttering.  86 
Smart,  Jas.  ;— Theft,  28.— lockfast,  87 

„    Jas.  Thompson  or ; — Convict  sick,  689 
Smbllib,  Stkei.b  snd;-  Mudus.  319 
Smith,  Albx.  (1) ;— Hab.  and  rep  ,  49 
„    Alex.  (2) ;— Robbery  and  stouthrief,  64 
„    Al»  X.  0) ;  -  Robbery  and  stouthrief,  54 
„    Alex.  (4);— Culp.  hom.,  136.— Moving  for 

sentence,  525 
„    Day.  ;— Declaration.  260.— Interpreter,  460 
„    Don.  ;— Breach  of  duty,  191.— Modus,  ditto. 

414 
n    Gbo.  (1) ;— Breach  of  trust,  68 
H    Gbo.  (2)  ;— Threats,  176 
„    Jas.  (I);— Public  prosecutor,  279 
Jas.(2);— Fraud,  92 
Jno  (I);— l>leaalnbar,461 
Jbo.  (2);— Theft,  41 
Jbo.  (8);— Witness    heard    others   preoog- 

nosced,  479 
Jbo.  (4);— Theft.  20,  89,  41— Libel,  time, 

800.— Locus,  810.— Modu^  theft,  856 
Jbo.  (5) ;— FMlnehood  by  writ,  79,  85 
Jbo.  (6);— Stelllonate,  162 
Jbo.  (7);— Uomidde,  121.— Culpable  ditto, 
184 
„    Jbo.  (8);— Theft,  robbery,  fte.,  aggravation, 

48,58 
„    Jbo.  (9) ;— Uttering,  86,  89 
Smith,  Madblibb; — Mi»dna,  attempt  to  murder, 
401.— Medical  witness,  480.— Correspond- 
ence with  accused,  518.— Copy  letters, 
518.- Diaries,  518 
„    Pet.;— Modus,  Housebreaking,    871.— Exs- 
•     cution  of  Citation,  45  > 
Rich.  ;— Court  Impugning  libel,  464 
Bob.  (I) ;— PriM»n*bT«aklng,  attempt  21&— 

Modus,  ditto,  427 
Bob.  (2) ;— Modus,  880,  840 
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Sum,  Sav.;— Pnblle  prMeentor,  979 
„    Tho4.  :— Colp.  hom.,  136,  187 
Wal.  ;— Forgery.  81 
Will.  (1) ;— PromptinR  wftn«att  458 
WiLu  (2);— WltneM  lists,  441 
Will.  (3);— Pleas  competent  to  aecnaed's 

caatioQer,  469 
Will.  (4) ;— Re-ezmm.  on  dedaratlon,  MI.^ 

Tholed  assize,  462. — Proof,  dedaratlon, 

609 
jNO..^r  Strtbvsoh  ,* — Honaebreaklng ,  S3 
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„    M AKO.,— or  Spaldino  ; — If odas,  theft,  854 
Maet, — or  Sblkbidob  ; — Best  evidence,  8U6 
Will.,— or  Jmo.  Qohii  ; — Libel,  designation, 

28ft 
Jrc, — or  LLom  or  Shbpbbbd  ;— Theft,  41 
Ed.,— or  Jho.  Amdbbsok  or  Hbvdbbsov  ; — 

Witness,  corrupted,  478 
Tbos.  or  Albx.,— or  Fizzabd  or  Tibsabd; — 

Pleas  in  bar,  4ol 
Mabt  Kldkr  cr ;— Declaration,  96a— Tboled 

assise,  462.— Hearsay,  498 
Mart  Wilbos  or;— Locos,  809 
and  Bbodib  ; — Housebreaking,  81. — ^Yntaess 

li9t^  441.— Pleaa  in  bar,  464 
and  Campbrll  ;— Insanity,  11. — Statements 

of  accnsod,  496.— Witness  not  in  lists,  618 
and  Cmbisti  k;— Prosecutor  disclaiming,  378 
and  FoBRBSTBB ;— Theft,  28 
and  M'Nbil  ;— Neglect  of  dnty,  199,  193^ 

Reckless  use  of  (ireanna,  198 
and    Milwb  ;— Assault,   aggrarated,   160.— 

Written  evidence,  collateral  facts,  608 
„    and  Raxkir  ;— Productions,  609 
,,    and  Stkvbkscb  ;— Witness,  spouse,  479  • 
and  Taylor  ;— Art  and  part,  10. — Modus,  849 
and  Wish  ART; — Art  and  piot,  8.— Theft,  48. 

—1701,  O.  6 :  971.— Libel,  major,  288. 

—Time,  998.— Modus,  888.— Modus,  theft, 

868,  869 
HoHBTicAH  and ;— Decaration,  968 
Lamovt  and;— Assault,  aggravated,  168 
Pbtkb  and ;— Plea,  467 
„    M'Lbod  and  Dick  or ;— Theft,  91 

HoBBisoR  and  Ccrban  or;— Libel,  aggra- 
vation, 484 
and  others;— Presence  of  prosecutor,  467 
Day. — and  others; — Gulp,  horn.,  187 
Obc— and  others  (1);— Ball,  266 
Gbo— and  others  (2) ;— Robbery  and  stouth- 

rief,  68.— Modus,  849.— Modus,  mobbing, 

408,410 
Marc— and  others ;— Murder,  194, 126 
».  AKDXRftOH ;— Breach  of  trust,  64 
V.  Graham  ;— Acquiescence,  644 
V.  KisKOCH ;— Revievr,  689 
V.  Lot  Ml  AH ;— Modus,   884.— Modus,  br.    of 

trust,  866.— Relevancy,  Sheriff  Court,  464 
V,  Proc-Fiscal  of  Paisley ;— Appeal,  641 
9.  TouNO ;— Night  poaching,  191 
V.  FoRBBS  and  Low ;— Summary,  632. — Re- 
view, 644 
Fbxhch  and  others  v. ;— Declaration,  960.— 

Review,  644 
SmrTR,  Qbo.  ; — Indecent  exposure,  909 
Sraddok  9.  Spbncb  ; — Review,  648 
Srailb,  Alkx.;— Theft,  28.— Housebreaking,  81 
SKSDDOir,  Pbt.  ;— Vei-dict,  629 
Snxdbx,  Thos.  ;— Modus,  bankruptcy  fraud,  880 
SoauRviLLB,  Ahn; — Citation,  service  copy,  446 
Thos.  ; — Perjury,  209. — Prosecutor,  276 
Chapmax  or  Turhbdll  and ;— Locus,  807 
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SoMBBviLi.B  V.  HBmcAHS; — Review,  640 
„    Galloway  v.  ; — Tholed  assise,  469 
SoKMBBViLi  B,  Griz.  ;— Theft,  94.— Threats,  176.— 

Public  prosecutor,  279 
Sodtab  and  others;— Execution  of  cltaUom,  460 
SoDTBB  and  Hoo; — Attempt  to  suborn,  219.— 

Prosecutor,  276 
Spaldiro,  Mab«.  Smith  or ;— Modus,  theft,  864 
Sparrow.  Akm  ;— Insanity,  12 
HPBCK^  Col.  ;— Witnen,  malice,  478 
Spbid  v.  Wbitb  :— Mischief.  118 
Spbibs  and  others  :—Peijury,  209.— Libel,  time, 

800— Locus,  811.— Amending  libel,  4A6 
Spbrcr  and  Blbwbattbr;— Libel,  time,  999 
„    Sna]>i>oh  9  ; — Review,  648 
„    SwiHTOK  V  ; — Commitment^  direct,  964 
Spittal.  Rob.  ;— 1701, 0. 6 ;  968 
Sprot  and  others;— Reckless  use  of  flrearms,  198. 

— Conspiracy.  940 
STABLB8,  Krb  Bud;— Theft,  91 
Staib,  Pabk  and  others  r. ;— Review,  640 
Stalfubo  and  others, •^-Piracy,  59 
Stalkbb  and  Cuthbrrt  ;— Falsehood  and  frand, 
77,    98— Modus,    forgeiy,    878.— Certifl- 
catea.504 
STAirapiBU),  Gro.  ;— Dedarationa  610 

„    Phil.  , — Cursing  parents,  164 
Stark,  Isa.,— or  Mould;— Reset,  61 

„    and  others ;— Theft,  91 
Stbbdmab,  Gro.;— Review,  540 
„    Mich.  ;— Forgery,   88.— Uttering,   87.— Mo- 
dus, 846 
Stxbl,  Albx.  ;— Theft,  94 
„    Jas.  ;— Assault,  aggravated,  167 
n    Thos.;- Locus,  809 
n    and  others ; — Deforcement,  916 
n    Cbaio  v.,— Summary,  583 
n    Law  v.  ;— Complaint,  639 
„    Lock  and  Doolfr  v.  ; — Summary,  687 
Strblb  and  Smbllib  ;— Modus,  819 
Stbvhocsb  and  M*Kat:— Culp.  hom.,  187.— Mo- 
dus, 849.— Modus,  culp.  hom..  400 
Stbphbhs,   Albx.  :— Witness*   privileges,  488.— 

Hearsay  of  deceased,  499,  600 
Stbtbn,  Jas.  ;— Libel,  mnjor,  986 
„    and  others  e.  Morkisor  — Libel,  designation, 
288— R«view,  646 
Stbtxrb,  Jas.;— Laying  foundation,   486l— Pro- 
dnctiona  507 
,    Jho.  ;— Tholed  assise,  469 
Stxtbmsoh,  Jab.;— Jurisdiction,  theft,  944.— Mo- 
dus, thfft.  858 
RoR. :— Modus,  846.— Modus,  br.  of  trust  866 
Thos.— or  Hodgb  ;— Violating  graves,  76 
Jko.  Smith  or ;— Housebreaking,  89 
Smith  and;— Witness,  spouse,  479 
TArr  and ;— Statements  of  accused,  496 
snd  others;— Witness  lists,  441 
V.  Scott;— Accused  put  on  oath,  476 
r.  W ATflOM;— Summary,  581 
„    A  DDI80N  9. ;— Review,  540 
„    Clark  v.  ;— Summaiy,  581 
Stbwakt,  Murray  ;— Declarations,  510 
Stbwart,  — ; — Con.  of  pregnancy,  148 
Allan;— Laying  foundation,  486 
Ardrbw;— Mischief,  117 
Abch.  ;— Bi-each  nf  duty,  191 
1>ah.  or  Don.  ;— Jury,  469 
Dav.  ;— Theft,  48 
Di»K. : — Deforcement,  918 
Ddr.;— Modus,  818,  828 
J. ;— ObjecUon  to  witness^  449 
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Stbwaxt,  Jas.  (L)  ;— Modas,  827 
„    Jab.  (3) ;— Kespite,  588 

Jab.  (8) ;— Uousebreaking,  29 
Jab.  (4) ;— Modua,  murder,  ]i98 
Jab.  (6);— Jurisdiction,  34&— res  Judicata, 

462.— Dcclamiion,  508 
Jho.  (1) ; — Deforcement,  215 
Jko.  (2) :— Hdmesucken,  167 
Jmo.  (8) ;— Proof  of  malice,  490.— Hearsay  of 
child,  498.— Heai-say  of  deceased,  499.— 
Deposition  of  ditto,  511,  512 
Jho.  (4);— Declaration,  257 
Eliz.  Laibd  or ;— Limitations  of  proof.  488 
„    Eliz.  Robbbtson  or ; — Hab.  and  rep.,  50 
„    R  and  C. ;— Witness  lists,  442 
„    and  Ibvikb;— Verdict,  520 
n    and  Walijicx;— Incest,  198 
„    and  Walbh  ;— Modus,  847 
„    Dalt  and  . — Lk)cU(i,  8'  7 
„    KiBKPATBiCK  and ;— Culp.  hom.,  198,  140 
M'Phbb80n  and;— Culp.  houL,  187.— Modus, 

ditto,  899 
Mills  and ;— Honsebreaklnff,  80 
Koss  and ; — Modub,  housebreaking,  872 
DoH., — and   others ; — Assault,    provocation, 
155. — Libel,  designation,  285 — Ground  for 
adjunmment,  459. — ^Limitation  of  proof, 
488 
Rob.— and  others  (1);— Modns,  851 
Rob.— and  others  (2) ;— Modus,  hamesacken, 
404 
H    or  Cook  and  others ; — Assault,  aggravated, 

161.— Deforcement,  218 
„    «.  Boyd  ; — Sentence,  528.— Summary,  535 
„    V.  M*Kknzib  ;— Desertion  of  *'  the  libel,"  460 
„    V.  PBOa-l-iscAL  of  Forfar;— Assault,  158 
„    DUBBIH  and,— p.  M'Kat  ;— Riot,  187 
„    M'La  uq  h lim  v.  ;— Thefts  40 
„    Nbwlamds  0.;— Appeal,  542 
„    Robs  ». ;— Review,  548 
STiBLiNa  and  others ;— Treason.  224.— Locus,  810 
„    Wal., — and  otliers ;— Conoourae  of  Crovm, 

278.— Separation  oftrials.  466 
„    NwiL  p.  Pboc.-Fisoal  of ;— Warrant  to  arrest, 

253.— Sheriff,  summary,  587 
„    Nbilsok  v.  ; — Suspension,  544 
Stobib  and  Bbbkt  ;— Libel,  designation,  288 
Stock,  Edm.  ;— Pardon,  conditional,  549 
Stoddabt,  Ad.;— Gulp,  hom.,  '86 
^TOBIB,  Gbo.  ;— Indictment,  282 

„    Rub.  ;— Assault,  154 
Stobmohth,  Whittom  or, — •.  Dbcmiiokd  ;— Lo- 
cus, 802.— Modus,  821.— Complaint,  680 
Stbachav  ;— Falsehood  bv  writ,  85 

„    and  HuvTBB ;— Forgery,  82 
Stmaho,  Wi  LLiB  and ;— Mairiage,  195 
MRATiiBABH,  Campmkll  «. ;— Revlow,  540 
i>iBUTiiBBs,  Will.;— Culp.  hom.,  187 
„    Linusat  and ;— Falsehood  by  writ,  86.— Mo- 
dus, 848 
„    M*Kbmzib     or,— and     Stbdtiixbb  ;— libel, 
minor,  294 
Stuabt,  Jho.  ;— Libel,  minor,  295 
.,    Dah.  or  DoH.;— Theft,  26 
„    and  Low ;— Lockfast,  87.— Modus,  847 
„    and  Wbioiit  or  Stuabt;— Theft,  diiigglng, 
88,   178.— Libel,  major,  288,  289,  292.— 
Locus,   811.— Modus,    830,    84  i.— Modus, 
drugging,  406.— Libel,  aggravation,  484 
„    M'Lbibh  and ;— Responsibility,  11 
„    and  others ;— Flreraising,  112 
„    Will.,  and  others;— Libel,  time,  299 


SuBBAOB  and  others;— Separation  of  trials,  464 
SOTHBRLAHD,  Akh  ;— Theft,  aggravation,  52 
„    Jho.  (1) ;— Housebreaking,  78 
„    Jho.  (2) ;— Lockfast,  37 
„    Jho.  (8);— Culp.  hom.,  187 
„    Pkt.  ; — Libel,  minor,  295 
„    Rob.  ;— Theft,  44.— Br.  of  trust,  69 
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1701,  O.  6;  271.— LlbeU  major,  288.— 
Time,  298.— Modus,  838.— Modus,  theft, 
868,869 
Woon,  Jas.  ;— Attempt  to  murder,  statutory,  146 
„    Mabt;-Locu8,   811.— Modus,    860,  868.— 

Libel,  productions.  438 
M    Thob.;— Culp.  horn.,  188 
„    Jas  —or  Woods  ;— Uttering,  86 
n    Jno.  Brdcb  or ;— Statements  of  accused,  696 
„    and  Dow ;  —Theft,  24 
„    and  Fkhouson  ;— Libel,  designation,  284 
„    and  KiKO ; — Culp.  hom.,  184, 136 
„    and  Marshall;- 1  heft,  20.— Modus,  theft, 
869 
Woods,  Jas.  Wood  or;— Uttering,  86 
M    and  Young  or  Woods; — Modus,  886.— Mo- 
dus, murder,  896,  897.— Leading  witDesa, 
484.— I'roof  of  malice,  489— Hearsay  of 
deceased,  499.— Plans,  models,  606 
Woods  and  Fokbbstb,  Qammbllb  v.  Com.  of  ;— 

Jurisdiction,  sea,  246 
WooDWBsT,  Justifiable  horn.,  141 
WoKTLKT  and  Gbkb!(  ;— Objection  to  wibiesa,  448 
WoTHBRttPOON  V.  Lano; — Roview,  648 
Wbioht;— Art  and  part,  47 
„    £d«.  ;— Robbery  and  stonthilef,  66 
Racbbl;— I'lagium,  26 
WiLL.(l);— Housebreakiug,  86 
„    Will.  (2) ;— Murder,  provocation,  127.— Spe- 
cial  defence,    464.— Preliminary   objec- 
tions, 470.— Proof  of  malice,  490.- State- 
ments of  accused,  494 
„    and  JoHNSTONB;— Housebreaking,  39 
M    and  Mobfat; — Libel,  major,  392 
„    Fbabbb  and;— Libel,  time,  299.— Wltnees, 
engraver,  606 
Mabshall  and ;— Blasphemy,  208 


»» 


»* 


„  MoN-ixiTH  and ;— Presence  of  proseeutor, 
467 

„  Stuabt  and,— or  Stuabt  ;— Theft,  drugging, 
88,  178.— Libel,  major,  288,  289.  392.— 
—Locus,  811.— Modus,  83li,  841.— Modus, 
drugging,  400.— Libel,  aggravation,  484 

„    «.  Dkwab  ;— Snmroai  y,  638  — Keview,  648 
Wtub,  Gbo. ;— Proof,  declaration,  609,  610 

„    Jno.  ;— Assault,  aggravated,  166 

„    Will,  (l);— Jury,  468 

„    Wilu  (2);— StateroenU  of  accused,  4t4,  496 

„    Johnston  and ; — Libel,  time,  300 

n  Obmond  and;— Culp.  hom,  186,  187.— Do- 
ceased's  precognition,  612 

„    and  others; — l{obbei-y  and  stouthrief,  66 
Wtlub  and  Rigbabdson  ;— Libel,  time,  2>8, 800. 
—Time  and  place,  818 

„    and  Strang  ;— Marriage,  196 
WxNNB  and  olhei-s;— Proof,  declaration,  609 


Yatbs,  Elizabbth  ; — Contempt,  466 
„    and  Pabbbs  ;— Rape,  169. — Persoo  aa 
duction,  601 

Ybaman  v.  Tod;— Locus,  801.— Review,  546,  646 
YoBBTON  and  others ^-Modus^  816 
Young,  And.  ;— Thefts  24 
„    Day.   (1) :— Cui-sing  parents,   168L— PaMie 

prosecutor,  279 
„    Day.  (2);— Fireraising,  112:— Separation  of 

charges,  466 
M    Rob.  (1) ;— PiotectioB  from  dUlgenoe,  4ftS 
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Tovni:— Tale. 


n 


YouKO,  Rob.  (2); — Cidp.  hom.,  1S7.— Neglect  of 

daty,  191— Modus,  848 
„    Roo. ;— Pardon,  conditional,  M9 
„    Thos.   (1);— Prirate  prosecution,  proof  of 

right,  277 
Thos.  (3);— ABsanlt,  aggrarated,  166 
Jmo..— or  Thompsoh  or  Day.  Maiuhall;— 

Libel,  designation,  388 
and  Morrison  ; — Execution  of  citation,  4M 
or  Gilchrist  and  Hislop  ;— Lockftst,  86 
EXMSAR  and ;— Locus,  806,  809 
M'DoNALD  and ;— Citation,  447 
And.,— and  others ;— Assault,    aggravated, 

162 
Rob..— and  others ;— Separation    of  trlais, 

466 


Totnro,  Hkkdissov  «. :— Theft,  96 

Fairwxathbr    and,— or    Faikwsatbbr  ; — 

Cruelty,  171. — Do.,  modus.  406 
Wooiw  and,— or  Woods.— (5«  Woods.) 
V.  Scott  {—Restriction.  686 
Boon  «. ;— Fraud,  91,  97.— Sentence,  627 
KsMHBDT  V. ; — ^Assaalt,  168. — Review,  648 
Smith  v.  ; — Night-poaching,  191 
Kbllt  or  Henrt  v.  ; — Modun,  theft,  869 
Burks  «.  Hart  and; — Reset,  aggravation, 
68.— Proof  of  character,  491 

TomtORR,  Will.;— Special  defence,  464 

YuiLL  and  others; — Libel,  aggravation,  486 

TuLB,  Maro.; — Deforcement,  'il4 
n    Mart  ; — Deforcement,  216 


»i 


t> 


INDEX. 


Atetttng— Adjournment  of  TilaL 


Abettiwo.— (See  Art  and  Part. 
Abduction.—  Of  women,  170 

Of  voters  or  witnesaes,  &o.,  170,  171 
Jurifldiction  in,  250 
Modus  of  Libel  for,  405 
Assault  with  intention  to  abduct,  157 
Abominable  — See  Indecent  Practices. 
Abortion. — Procurinq— murder  if  death 
ensue,  125 
Procuring  by  any  mode,  152 
'With  felonious  intent,  152 
Woman  may  be  guilty,  152 
Modus  of  libel  for,  402,  403 
Attempt  punishable,  158 
Question  whether  the  woman  can  be 
charged  with  attempt,  153 
Ab^conoinq.— Bankrupt   absconding  with 
property,  101 
Of  accused  may  be  averred  in  libel,  431 
Witness  arrested  where  fear  of  his,  451 
Absenck,  Trial  in— Not  competent  except 
under  Statute,  534 
And  where  competent,  error  in  date  of 
citation  fatal,  534 
Absolvitor. — Not  pronounced  in  accused's 
absence,  525 
Except  in  special  case,  525 
Abstractino  book  to  obtain  secrets — is  it 

theft?  23 
Act  of  Adjournal. — Citation,  462 
Lodging  productions,  455 
Special  defence,  454 
Soeriff -Court  InducisD,  529 
Sentence,  528 
Accessory.— jSm  Art  and  PaH. 
Guilt  same  as  actor,  3 
Accessory  after  fact  only  in  treason, 
10,11 
Accumulation  of  prisoners,  466 

Of  charges,  465 
Accusation,  False,  178,  179.— ^«e  FdUt 
AccusaiioTi. 
Conspiracy  to  make,  240 
AccusBaD.— Naming  of— in  libel,  282-284 
Designation  of— in  libel,  284-286.— /Vw 
Pttrticulart  tee  Indictment,  Letter  a. 


Accused — continued. 

Charging  in  minor  prop.,  295,  296 

Failure  to  appear,  458 

Strong:  evidence  requisite  to  prevent 

fugitation,  458 
Cannot  be  outlawed  except  by  Supreme 

Court,  458 
Bailbond  forfeited,  458 
Protection  from  civil  diligeooe  to,  458 
Objection  to  citation  may  be  in  absence 

of,  458 
Unless  he  has  left  the  kingdom,  458 
In  which  case  mandate  requisite,  458 
All  proof  must  be  in  presenoe  of,  485 
Cannot  be  sworn  and  examined,  486 
Verdict  must  be  in  presence  of,  519 
Sentence    in   absence    illegal,    except 
under  statute,  525,  535,  536 
Acids,  Throwing.  -Murder  if  death  ensue, 
123 
Statutory  offence,  145,  146 
Person  must  be  injured,  146 
Common  Law  assault  by,  158 
Acid  need  not  take  effect,  158 
Acquiescence. — In  bar  of  Review,  544 
Acquittal. —Can  it  be  reviewed  by  High 
Court  ?  547 
And  if  so,  to  what  effect  f  547 
Act  op  Parliament.— 5«e  Statute. 
Actor,  or  Art  and  Part. — No  distinction 
in  effect  made  between,  3 
Except  in  treason  cases,  8 
Person  who  incites  infant  or  idiot  to 

offence  is  truly  the  actor,  4 
Indispensable  pGurt  of  libel,  297   and 

note  4 
''AH  and  part"  omitted  in  Con.    of 
Pregnancy,  297,  298 
Adherkncb  to  king's   enemies,  224. — iSee 

Treawn,  Letter  c. 
Adjournment  of  Trial,  459 
Must  be  to  fixed  date,  459 
In  discretion  of  Court,  459 
Absence  of  witness  a  ground  for,  459 
If  not  fault  of  party,  459 
Discovery  of  evidence  a  ground,  459 
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AdJovniiiMiit  of  Trial— Amit. 


Adjournment  of  TBJAh—ctnUinwd. 

Befuaal  of  witness  to  be  precognoflced 

not  a  ground,  459 
To  give  time  for  inspection  of  produc- 
tion, 459 
Must  be  recorded/  528 
Adulteration,  92 

Adultery.— Killing  seducer  of  wife,  132 
ADVOCATION. — Where  suitable  mode  of  re- 
view, 539,  540 
Not  competent  against  Sheriffs  judg- 
ment of  relevancy  in  jury  case,  539 
In  profanity  cases,  540 

For  paHiculara  see  Review. 
Affidavit,    voluntary.— No   ground   of 

chai^  of  perjury,  209 
Affirmation,  permitted  instead  of  oath, 
infers  perjury  if  false,  207 
False,  may  be  punishable  though  not 

inferring  perjury,  211 
By  jurors,  469 
By  witness,  481 
Agent,  Election  and  Voting,  239. — See  Law 

Adviser. 
Aggravation.- Previousconviction,  14, 15, 
16.     For  paHicuiars  see  Conviction, 
Must  be  stated  in  major,  291 
May  be  implied  in  clause  of  statute,  292 
Statement  of,  in  minor  prop.,  295-299 
For  particulars  see  Minor  Proposition. 
Statement  of— in  subsumption,  433-436 
Must  cover  major  and  affirmation,  433 
Quality  of  person  injured  may  be  set 

forth  by  implicatiou.  435 
Injury  to  officers  on  auty,  exact  duty 

need  not  be  set  forth,  435 
Charge  of  pre  v.  con  v.,  435,  436 
Aggravation  proved  by  one  witness,  516 
Aiding  and  Abetting.- <Sp«  Art  and  Paii. 
Special  charge  of — in  some  libels,  332 
AuBi,  454 
Alienation  by  Insolvents,  100, 101 

Modus,  379,  380 
Allies.— Fighting  in  war  against  king*s,  is 
adherence  to  his  enemies,  224 
Equipping  ship  against,  23'^,  233,  234 
Engaging  m  expedition  against,  233 
Almanac. — Though  not  produced,  used  to 

test  date  fixed  by  witness,  500 
Alternative.— In  major,  287,  288 
In  minor,  293 

Latitude  of  time  taken  by,  300 
If  minor  alternative,  subsumption  must 
be  also,  815 
Ambiguous  Verdicts,  624 
Amending  Libel.— Striking  out,  464,  465 

Is  accused's  consent  essential  f  465 
Amotio  an  element  in  theft,  26 
Removal  essential,  27 
Momentary  removal  enough,  27,  28 
Rules  in  robbery  and  stouthrief  same 
as  in  theft,  67.  -See  Theft,  Letter  d. 


Ancient  Facts. — Old  chronicles,  histories, 

maps.  Bibles,  are  evidence,  508 
Animals.— wad,  theft,  19,  20 
Annoyance,  to  prevent  lawful  acts,  177, 178 
Apparatus. — Possession  of  forging,  99,  100 

Possession  of  coining,  106,  109 
Appeal  to  Quar.  Ses:i.  or  Circuit,  511 
Does  not  preclude  suspension,  543 
For  particulars  see  Reeiew. 
Appendix. — writings  may  be  quoted   in 

libel  in,  386 
Copy  served  must  bear  to  be  signed,  441 
Arrest. —  Without  tearrant,  252 

Magistrate  witnessing,  or  directly  in- 
formed of  crime,  may  order  arrest, 

252 
So  also  constable,  252 
Breaking  open  doors  in  pursuit,  252 
Citizen  witnessing  felony  may  arrest, 

252,253 
But  not  on  information,  252,  253 
Nor  break  open  doors,  253 
May  not  arrest  for  breach  of  peace,  253 
Statutory  power  of  citizen  to  arrost,  253 
On  warranty  253 

Magistrate  granting  warrant,  253 
Baron -bailie,  253 
Previous  petition  or  oath  not  Qssential 

at  common  law,  253 
But  may  be  required,  253 
Proc. -Fiscal  need   not  make  oath,  if 

statute  gives  power  to  prosecute,  253 
Solemnities  of  warrant,  253,  254 
No  objection  that  petition  not  dated, 

if  warrant  and  oath  dated,  254 
One  justice  signing  sufficient,  254 
Unless  statute  reqaii*es  cwo,  251 
Warrant  mav  be  addressed  to  private 

citizen,  254 
Indorsation,  254 
Not  essential  as  to  Sheriff's  warrants  in 

Scothind,  254 
Bearer   must,    if   required,  swear   to 

verity  of  warrant,  254 
Indorsation  in  colonies,  254,  255 
Execution  of  endorsed  warrant,  255 
Indorsation  only  applicable  to  arrest  in 

order  to  trial,  255 
Procedure  in  arresting,  255 
Shew  warrant,  if  required,  255 
Admi!(sion    must    be    refused,    before 

officer  breaks  in,  255 
Right  to  break  in  applies  universally, 

255 
Prisoner  must  be  brought  before  magis- 
trate without  delay,  255,  256 
What  delay  permissible,  255,  256 
Where   warrant   endorsed,     must   be 

taken  before  magistrate  of  bounds 

of  indorsation,  266 
Disposal  of  question  of  bail,  266 
Conveyance  from  England,  256 
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XtLKEBft—conttnuecL 

Under  Extradition  Treaties,  256 
Arson,  112. — Su  Firt-rauing, 
Art  and  Part.— Modes  of  guilt  art  and 

part,  4 
Ko  distinction  between  aotor  and,  8 
Institution,  4,  5 
Concert  either  previous  or  at  time  of 

offence,  4 
Previous  concert  not  necessary,  8,  9, 10 
Party  may  be  art  and  part  thougti  not 

in  Scotland,  7,  8 
No  art  and  part  in  Con.  of  Pregnancy, 

3,  note  4 
Nor  in  treason,  3,  note  4 
By  ordering  subordinate  to  do  act,  4 
By  witnessing  act  without  interfering,  1 0 
Especially  case  of  official  whose  duty  to 

prevent  act,  10 
By  watching,  8 
By  drawing  off  attention  from  aotor, 

8,  note  3 
By  encouragement,  5 
By  counsel,  4,  5,  6 
By  counsel  and  bribe  or  promise,  6 
By  counsel  and  assistance,  6 
By  assistance  alone,  6,  7 
Case  of  party  repenting  and  withdraw* 

ing,  7 
Still  guilty  if  withdrawal  too  late,  7 
Joint  adventure,  all   guilty  of   what 

flows  from,  9,  10 
But  not  of  act  of  individual  wholly 

beyond  joint  adventure,  8,  9 
UnlesR  there  be  express  participation,  9 
Witnessing  crime,  and  not  interfering, 

Theft,  art  and  part  of,  46,  il,Su 

Th^j  Later  i. 
Procunng  abortion,  woman  may  be  art 

and  part  of,  152,  153 
Mobbing,  art  and  part  of,  182-184. — 8tt 

Mchbing, 
Night  poaching,  art  and  part  of,  189 
Charge  of — indispensable  in  libel,  297 
Except  in  Con.  of  Pregnancy,  297,  298 
Verdict,  "guilty  art  and  part,"  valid, 

520 
ASLEKP.  —  Taking   advantage    of    woman 

asleep,  not  r&pe,  168 
But  a  serious  offence,  169,  170 
Assault.— Every  act  of  attack,  153 
Spitting  on  another,  153 
Aiming  blow,  though  it  fall  short,  153 
Hounding  dog  on  another,  153 
Flo^ng  horse,  and  causing  it  to  run 

off  with  rider,  153 
Violently  stopping  horse,  153 
Assault  may  be  hemous  though  violence 

slight,  153 
Pushing  off  railway  train,  153 
Serious  menace  with  firearms,  154 


Absault — oonHnutd. 

Though  not  loaded  or  oocked,  154 

Gestures  causing  bodily  fear,  154 

Spoken  words  alone,  not  assault,  154 

Personal  evil  intent  essential,  154 

Injury  by  carelessness,  154 

Or  from  act  of  mischief,  not  assault,  154 

Provocation  by  words  no  justification, 
154 

But  a  palliation,  154 

Blows  justify  assault,  154 

Unless  retaliation  excessive,  154,  155 

Provocation  by  wife  must  be  very 
aggravated  to  mitigate  assault,  155 

In  case  of  assault  on  parent,  cruel  ill- 
usage  might  be  a  defence,  155 

Provocation  must  be  recent,  155 

Written  libel  several  days  before,  155 

Verbal  provocation  not  more  than  a  few 
hours,  155 

Question  where  there  have  been  a  series 
of  provoking  acts,  155,  156 

Aggravations,  different  classes  of,  156 

Question  as  to  aggravation  of  previous 
malice,  156,  ana  note  2 

Intent  to  kill,  156 

Intent  to  do  ^evous  harm,  156 

Intent  to  ravish,  156 

Attempted  connection  with  child  im- 
plies assault,  157 

Intent  to  gratify  lewdness,  157 

As  to  women,  .girls,  and  boys,  157 

Intent  to  carry  off  person,.  157 

Intent  to  rob,  157 

Intent  to  force  granting  of  deed,  157 

Intent  to  intimidate  (illegal  combina- 
tion), 157 

Intent  to  extort  confession,  157 

Intent  to  rescue  prisoners,  157 

Lethal  weapon,  l57 

Assault  with  firearms,  158 

Need  not  be  actually  pointed  at  person, 
158 

Nor  loaded,  if  this  not  known,  158 

Stabbing  or  cutting,  158 

Question  where  weapon  not  intended 
for  cutting,  158 

Cutting  and  wounding  proper  term  in 
such  a  case,  158 

Throwing  acids,  158 

Not  necessary  that  acid  take  effect,  158 

If  acid  cause  injury  this  a  further 
aggravation,  158 

For  tttUtUory  a»»ault»y  hy  shootiug,  ttah- 
bing,  acidt,  Jbc,,  $et  Murder ,  Attempt. 

Aggravations  from  extent  of  injury,  158 

Danger  to  life,  158 

Injury  of  person,  158 

Mutilation,  disfiguration,  158 

Fracture  of  bones,  158 

Effusion  of  blood,  158 

Venereal  infection,  159 
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Assault— Attampt. 


Assault — eotuinwd . 

AggravatioiiB  in  place  of  assault,  159 

Presence  of  Soyereign,  159 

Boyal  domain,  159 

Court  of  justice,  159 

Premises  of  person  assaulted,  159 

Especially    when    sought    with    that 

mtent,  159 
Distinction  from  hamesucken,  159 
Aggravation  in  quality  of  sufferer,  159 
Assaulting  parents,  159 
For  ttcUutory  offence^  tee  Beating  Parent*. 
Assaulting  child,  especially  by  parent, 

159 
Indecent  assault  on  child,  by  person  in 

charge,  160 
Assaulting  wife,  160 
Assaulting  pregnant  woman,  160 
Assaulting  person  known  as  infirm,  100 
Assaulting  clergyman,  160 
Assaulting  judges,  160 
Assaulting  magistrates  on  duty,  160 
Or  in  respect  of  duty  performed,  160 
Assaulting    officials    for    seirices    to 

Crown,  160 
Assaulting  officers  of  law  on  duty,  160 
Who  included  in  term  officer  ?  160 
Assaulting  soldiers  aiding  civil  power. 

Or  in  charge  of  military  prisoner,  161 

Assault  on  prisoner  by  officer  in  charge, 
161 

Position  of  person  assaulted  must  have 
been  known  to  constitute  aggrava- 
tion, 161 

Aggravation  by  previous  conviction,  161 

Need  not  be  for  precisely  similar 
araault,  161 

But  must  be  substantially  for  assault, 
161 

Punishment,  162 

Modus  in  libel  for,  403 
Assault  on  the   Sovereign.— Statutory 

offence,  227,  228 
Assistance.— Guilt,  art  and  part  by,  6,  7 

Must  be  connected  with  offence,  6 

Must  remain  unwithdrawn,  7 

But  withdrawal  too  late,  guilt  remains,  7 

By  watching,  8 

By  drawing  off  attention  from  actor, 
8,  note  3 
Assibtino  escape  op  was  fbisonsb,  283 

At  common  law,  2S4 
Assize. — Incapacity  to  serve  on— for  per- 
jury, 210 
'  Or  BUDomation,  212 

Service  of  list  of,  445,  446 

Need  not  bear  to  be  signed,  446 

List  how  made  up,  468 

Citation  of  450,  451.     ^ee  Citatum  of 
Witnesses  and  Assise, 

Balloting  of,  468 


Assize  —eoniintted. 

Proportion  of    special   and   common, 

No  objection  that  full  jury  not  sum- 
moned, 468 

Or  that  some  not  present,  468 

Five  peremptory  challenges,  468 

Must  be  made  when  juror  balloted,  468, 
469 

Further  challenge  on  cause  shown,  469 

Objections  to  jurymen,  469 

Qualification  decided  by  juror's  oath, 
469 

Landed  jury,  469 

Foreigner  no  privilege,  469 

Swearing  assise,  469 

Same  jury  may  try  more  than  one  case 
of  consent,  469 

But  whole  jury  must  be  taken,  469 

Quakers,  &c.,  make  affirmation,  469 

After  sworn,  preliminary  objections  in- 
competent, 470 

After  sworn,  no  intercourse  with  others 
permissible,  470 

But  trifling  irregularity  will  not  annul 
the  pnx^eding,  470 

All  proof  must  be  in  presence  of,  485 

May  not  act  on  private  knowledge,  485, 
486 

Should  jury  inspect  forgeries  ?  486 

After  enclosure,  aU  intercourse  with 
others  forbidden,  518,  519 

And  entitles  accused  to  acquittal,  618 

But  this  applied  reasonably,  519 

Objection  must  be  stated  before  verdict, 
526 

Majority  sufficient  for  verdict,  519 

How  announced,  519 
Associates.— Parties  charged  with  being, 

882 
Atheism.— Of  witness,  474,  475 
Attempt. — ^At  housebreaking  irrelevant,  74 

To  steal,  irrelevant,  76 

To  pick  pockets,  police  offence,  76 

And  a  breach  of  peace,  188 

To  steal  oysters  or  mussels,  76 

To  violate  graves,  76 

To  commit  fraud,  irrelevant,  95 

To  commit  wilful  firenuaing,  115 

Modus,  ditto,  391,  392 

To  set  fire  to  movables,  115 

To  commit  mischief,  118 

To  murder,  143,  e^  sea. 

Modus,  ditto.  401,  402 

To  procure  aoortion,  158 

Modus,  ditto,  403 

To  commit  incest,  198 
To  commit  sodomy,  200 
Modus,  ditto,  419,  420 
To  commit  bestiality,  200 
Modus,  ditto,  420 
To  suborn,  212 
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Attempt  -—eontinutd. 
Modiu,  ditto,  426 
To  break  prison.  218 
Modus,  ditto,  426 
To  break  into  prison  to  rescue,  219 
Modus,  ditto,  427 

To  procure  commission  of  crime,  241 
Modus,  ditto,  430 

Bail.  -  Non-capital  offences  bailable,  265 
Rii^bt  arises  on  commitment  for  trial, 

•265 
Refu8e<],  wben  doubt  whetber  injury 

will  be  fatal,  265,  266 
How  question  whether  bailable  to  be 

decided,  266,  and  note  2 
Forgery,  P.  0.  offences  and  treason- 
felony  not  bailable,  266 
Court  allowing  bail  in  case  not  bailable 

by  magistrate,  266 
Sheriff  under  P.  0.  Act  same  power, 

266 
Lord  Advocate  may  consent  in  capital 

case,  266,  267 
But  amount  fixed  arbitrarily,  268 
Application  for  bail,  to  whom,  267 
Should  be  in  writing,  267 
And  accompanied  by  copy  of  conmiit- 

ting  warrant,  267 
Peer  applying  for  bail,  267 
Appeal  if  bail  improperly  refused,  267 
Ban  improperly  accepted,  bond  is  valid, 

26 
Amount  of  bail,  267,  268 
Modification  of   bail,  and  liberation, 

26S 
Prosecutor  cannot  appeal  as  to  amount 

of  bail,  268 
Accused  bailed  at  own  request  cannot 

demand  liberation  under  1701,  C.  6, 

269 
Respited  convict  not  entitled  to  bail, 

638 
Bail-bond.— Forfeiture  of,  468 

States  domicile  for  citation,  268 
Bad  citation  pleadable  against  forfeit- 
ure, 468,  459 
But  not  if  accused  out  of  country,  and 

procurator  has  no  mandate,  458 
Cautioner  may  impugn  citation,  458 
Ballot  Act.  — Comipt  practices,  238,  239 
Balloting  Jury,  468,  469 
Banishment,  17 

Bank  Notes. —Possession  of  forged,  99, 100 
Bankrupt.  —  Fraud    by,   100,    101.  — iSc« 

Fraudulent  Bankrupiey 
Trustee  power  to  prosecute,  276 
Creditor  ranked  may  prosecute,  276 
Modus  in,  379,  380 
Banns. — Marriage  without,  195 

Want  of  at  first  marriage,  no  defence 

in  bigamy,  196 


Baron-Bailu.  —Power  to  grant  warrant  to 

arrest,  258 
To  take  declaration,  257 
Babe  Coin.— 102  to  112— &e  Com. 
Bastard.— No  incest  in  case  of,  199 

Cannot  prosecute  for  injury  to  relative, 

277 
Baton.— Display  of  Blazon  and,  214 
Beating  Parents.— Capital  offence,   162, 

163 
Parents  bv  affinity  not  included,  163 
Nor  grandparents,  163 
Assault  must  have  been  violent,  163  . 
Question    whether    gross   outrago  by 

parent  elides  statue,  163 
Modus  in  libel  for,  403,  404 
Bestiality,  200 

Modus,  ditto,  420 
Betting  — Keeping  premises  for,  205 
Advertising  premises  for,  205,  206 
Advertising  betting  advice,  206 
Bigamy.  -Statutory  and  common  law,  196 
Want  of  banns  at  first  marriage  do 

excuse,  196 
Neither  marriage  need  be  regular,  197 
Marriage  by  promise,  tub.  cop,,  197 
Or  habit  and  repute,  197 
First  marriage  must  be  binding,  197 
And  be  subsisting,  197 
Dependance  of  divorce  no  defence,  197 
Decree  of  divorce  a  defence,  197 
Although  afterwards  set  aside,  197 
Reasonable  belief  of  death  of  spouse, 

197 
Question  where  spouse  impotent,  197, 

198 
Second  marriage  need  not  be  of  a  law- 
ful kind  otherwise,  198 
Can  witness  bo  art  and  part,  4 
Time  of  both  marrii^s  libelled,  301 
Latitude  as  to  first,  801,  and  note  4 
Place  of  both  must  be  libelled,  310 
Latitude  permissible,  310 
Latitude  of  modus  where  long  interval 

from  first  marriage,  418 
Modus,  form  of  charge,  417,  418 
Form  where  both  before  married,  417, 

and  note  2 
Ceremony  need  not  be  described,  417, 

418 
'*  Lawfully  married  "  sufficient,  418 
Knowledge  that  first  marriage  subsist- 
ing, must  be  distinctly  averred,  418 
First  spouse  not  a  competent  witneas, 

472 
Bill  op  Advocation  or  Suspension. — iSee 

Advocation  and  Suspention 
Birth. — Falsehood  in  registration,  102 
Blasphemy. — Spoken,  203 
Published,  203 
Punishment  of,  204 
Blazon  and  Baton.— Display  of,  214 
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Blbachfieldb.— Theft  from,  52 

Punishment  always  restricted,  52 
Reset,  ditto,  ditto,  64 
Blood,  Corruption  of.— For  treason,  226 
Bond,  Bail.— 267,  268.— &e  Bail. 
Bones,    Fracture   of.  —  Aggravation   of 

assault,  158 
Books. — Publishing  obscene,  208 
Modus,  ditto,  421,  422 
Publishing  blasphemous,  203 
Modus,  ditto,  422 
Borrower. — May  be  guilty  of   theft   by 
appropriatm^,  41. — See  Tkefl,  Letter  g. 
Boy.— Rape  by,  169 

Lewd  practices  towards  young,  201 
Thougn  above  puberty,  201 
Debauching  mmd  of,  2Ul 
Breach    of    Contract    of    Service  to 
Danger  of  Lieqes.— Causing  stop- 
page of  gas  or  water,  175 
Causing  danger  to  life  or  property,  175 
Punishment,  175 
Breach  of  Duty. -191  et  teq. — See  Neglect 

of  Duty 
Breach  of  Peace. — Violence  not  essential, 
187 
Challenging  to  fight,  187 
Question  as  to  posting  as  coward,  187, 

and  note  5 
Disorderly  conduct  in  church,  187 
Disturbing  public  meeting,  187 
May  be  committed  in  private  house, 

187 
Invading  houses,  187,  188 
Duelling,  188 

Attempt  to  pick  pockets,  188 
Insulting  language  alone  not,  188 
Modus  in  libel  for,  410 
Breach  of  Trust. — Distinction   between 
theft  and,  45,  46 
Many  cases  now  held  theft,  64 
Generally  prosecuted  at  common  law, 

64,  note  4 
Limited  ownership,  pledge,  loan,  &o., 

65 
Duty  to  account,  65 
Agent  in  charge  of  branch  shop,  65 
Pawnbroker,  factor,  treasurer,  65,  66 
Fine  paid  to  constable,  66 
Officer  taking  proceeds  of  poinding,  66 
Falsely  taking  credit  for  sums  as  paid 

on  employer's  behalf,  66 
P.  0.  official  taking  money  for  P.  0. 
order,  and  not  forwarding  order,  66 
Party  receiving  slump  sum  to  divide 

between  several  persons,  66,  67 
As  distinguished  irom  one  sum  to  be 
delivered  in  forma  tptdfica^  67,  and 
note  2 
Concealment  of  defalcations  not  essen- 
tial, 67,  68 
Trust  itself  may  result  from  fraud,  68 


Breach  of  Trust— €»n/tni(«£f. 

Pretended  officer  executing  warrant  of 

sale,  68 
Partner  using  firm's  signature  to  obtain 

money,  68 
P.  0.  official  making  overcharge,  68 
Bookbinder  taking  books,  more  pro- 
perly theft,  69 
Locked  box  taken  by  custodier,  also 

theft,  69 
AKgravations,  70,  71 
Br.  of  Tr.  by  official,  70,  note  1 
Punishment,  70 
Cases  where  unusual  latitude  in  libelling 

time  allowed,  299 
Ditto,  Locus,  309 
Modua  form  of  charge,  365 
Form  of  money  not  described,  365 
Accused  getting  cheques,  how  modus 

to  be  stated,  365 
Latitude  in  description  of  owner,  365 
Breaking    in    to    arrest    Offender.- 

Powers  of  officer  without  warrant. 

252 
Citisen  may  not  break  in,  252,  253 
Admission  demanded  first,  252 
Riffht  to  break  in  applies  to  all  houses, 

And  fastened  places  within  house,  255 
Breaking  part  of  House.— With  intent  to 
enter  and  steal,  73 
Security  must  have  been  overcome,  74. 
— Su  Houtebrtaking 
Breaking  Prison.— 217  et  teq.  -See  Prison 

Breaking 
Breaking  into  Prison.— To  rescue,  219 

Question  whether  attempt  relevant,  219 
Bribed  Witness,  476 
Bribery,  Election,  237 
British  Ship.— Jurisdiction  over,  245 

Neglect  of  duty  by  crew  of,  193 
Burden  of  Proof.— On  accused  of  belief 
of  right  to  what  said  to  have  stolen,21 
On  accused  of  proving  excuse  in  coin 

ing  ofifences,  102  et  teq. 
On  prosecutor  to  prove  true  facts  in 

periury,  208 
In  ordinary  case  on  party  malriT^g  alle- 
gation, 485 
But  prosecutor  not  called  on  to  prove  a 

negative,  485 
Shifted  by  prima  fade  proof,  485 
Burgh.— Citation  at  cross  of,  447,  448 
Burglary,  29.— &e  Houtdn-eaking. 
Burning  Ship,  115, 116 
Byk-Laws  mnj  be  quoted,  though  statute 
authorising  them  not  quoted  in  major, 
290,291,822 

Calumny.— Oath  of,  278 
Capital  Offencbb.— Not  bailable,  265 
List  of,  266,  note  2 
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Capital  Skntkn cb.— How  recorded,  527i  628 
Must  tiz  date  for  execution,  523 
Within  what  period,  528 
Hi«rh  Ckmrt  may  alter  day  fixed,  628 
Cannot  be  carried  out  after  time,  538 
Respite  of,  538 
Oarobharpiho.— 91,  206 
Castinq  awat  Ship.-  115, 116 
Cattlb-Stealino.  — 52 
Caution. — For  good  behavionr,  16,  note  7 
PriTato  proeecutor  must  find,  278 
In  appeals,  541 
Cautioner. — May  object  to  oitetion,  458 
But  not  in  bar  of  fugitation,  458,  459 
Ceremonial. — Interchai^  of  consent  with- 
out,— not  clandestine  nuuriage,  195 
Certificate  of  Banks.— Marriage  without, 

195 
Certificatb.-  Granting  fnlse—to  be  used 
at  trial — a  contempt  of  Court,  456 — 
See  Falsehood  and  J^aud. 
Certificates  of  Character.— Adminible 
after  plea  of  guilty,  467 
But  not  if  commenting  on  facts,  467 
Could  they  be  received  without  con- 
sent? 504 
Incompetent  even  of  consent  if  case 
goes  to  trial,  504 
Chaindrofpers.— 206 
Challenge  to  fight — ^breach  of  peace,  187 
Challenginq  Jurors.— 468,  469 
Chancellor  of  Jurt. — Announces  verdict, 

519 
Character.— In  mitigation,  16 

Bad  of  female  does  not  exclude  rape, 

169 
Proof   of,  competent   where   accused 

pleads  guilty,  467 
And  certificates  admitted,  467 
Good  may  always  be  proved,  490,  491 
Prosecutor  may  not  attack  character, 

unless  accused  try  to  set  it  up,  491 
Attack  on  injured  party's  character  on 

notice,  491 
Prosecutor  may  ask  generally  as  to 

{>eaceable — of  injuregf  pcurtv,  540 
Or  respectability  of  female  abused,  491 
Cross-exam.,  and  evidence  as  to  female's 

character,  491,  492 
Of  other  witnesses  only  assailable  on 
matters  affecting  credibility,  492 
Cheating,— 89  to  98.— iS^  Falsehood  and 

Fraud. 
Child. — Under  7  exempt  from  punishment, 
11 
When  liable  to  sentence  of  death,  11, 

and  note  5 
Inciting  infant  to  commit  offence,  4 
Attempt  to  have  connection  with,  im- 
plies assault,  .156 
Indecent  assault  on,  156 
jEispecially  by  one  in  charge  of  child,  160 


CBlLD—eofUi%usd. 

Connection  with  child  under  12  is  rape, 

167 
Exposing  and  deserting,  172, 173 
Placing  m  danger,  172, 173 
Modus  in  libel  for  such  offences,  406 
Lewd  practices  towards.  200,  201 
Debauching  mind  of,  200,  201 
Modus  in  libel  for,  420 
A  competent  witness,  471 
If  understands  obligation  of  truth,  471 
No  fixed  limit  as  to  age,  471 
Age  at  time  of  trial  the  test,  472 
Young  child  not  sworn,  482 
Above  12  may  be,  482 
But  older  child  may  be  examined  with- 
out oath,  482 
Proof  of  statement  by  child  de  reeefUi, 
to  corroborate  his  evidence,  498 
Child  Murder.  -See  Murder. 
Child-Stealing.— 52.— iSae  Plagium,  Th^, 

Letter  e, 
CHiLD-STRiPPiNa— Aggravated  theft,  38 
Church. — Disorderly  conduct  in,  187 
Circuit  Courts.- 247  to  250 
When  held,  248 
One  judge  may  act,  248 
'     Two  judges  sit  separately,  249 
Power  to  alter  Circuits,  249 
Division  of  Circuits,  249,  250 
Jurisdiction  of,  250. — jSSm  Justieiary. 
Circumstantial  Evidence.  —May  be  suffi- 
cient to  convict,  516 
Citation  of  aocused,Nrarrant  for,  contained 
in  Criminal  Letters,  444 
In  case  of  indictment,  diligence  issued 

by  aerk  o!  Court,  444 
On  production  of  indictment  or  oopy 

signed  by  Crown  agent,  444 
Execution  by  macer,  messenger,  or  by 

Sheriff -officer  of  county,  4^ 
Must  be  truly  vested,  444 
Need  not  have  warrant  with  him,  444 
Service  of  full  copy,  444,  445 
Notice  of  citation  attached,  445 
Will  in  Crim.  Letters  not  served,  445 
Lists  of  witnesses  and  assize  served,  445 
Each  accused  receives  copy^  445 
Copy  must  be  accurate,  445 
Clerical  error  not  fatal,  445 
Omitting  prosecutor's  name  fateL  445 
Or  GooTlfl.  for  Geo.  IV.,  445 
Copy  must  bear  to  be  signed,  445,  446 
Also  inventories  and  witnesses'  list,  446 
Bepresentetion  of  signature  on   each 

page  not  essential,  446 
In  Sheriff  Court,  witness  list  need  not 

bear  to  be  sicked,  446 
Assize  list  need  not  bear  to  be  signed, 

446 
Service  of  Listo  at  time  of  service  of 
Ubel,  446 
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ClTATioy — continued. 
Personal  citation,  446 
Delivery  wUhin  aocuaed's  houBe,  where 

he  cannot  be  found,  446 
If  no  access,  copy  fastened  to  door,  446 
House  must  be  true  dwelling,  447 
Citation  bad,  if  accused  left  house  40 

days  previous,  447 
Citation  at  cross  after  citation  at  dwell- 

ing,  447 
Must  be  in  true  buivh,  447 
Accused  may  fix  pmoe  where  he  may 

be  cited,  447 
Hour  of  citation  at  cross  for  capital 

crime,  447 
Bailbond  specifies  place  for,  447 
Wholly  edictal  citation,  447,  448 
At  last  dwelling  and  edictally,  448 
Form  of  short  notice,  448 
No  other  competent,  448 
And  must  be  strictly  followed,  448 
Officer  need  not  si^  libel,  449 
Position  of  notice  munaterial,  449 
Induoi»,  449 

Execution  of  citation,  450 
Names  offence  generally,  450 
Without  aggravation,  450 
Signed  by  officer,  adding  quality,  450 
'  Execution  cannot  be  altered  after  first 
diet  in  short  notice,  450 
Citation  of  Witnesses  and  Assize,  450,  451 
Accused  gets  Letters  of  Exculpation, 

451 
On  bill  passed  of  course,  451 
No  fixed  induciiB,  451 
Warrant  of  any  Court  good  in  all  Soot- 
land,  451 
Citation  beyond  Scotland,  451 
Second  diligence  endorsed  by  superior 

Judge,  451 
Officer  need  not  have  warrant,  451 
Nor  witness  to  citation,  451 
Written  execution  returned,  451 
Fotmded  on,  on  failure  to  appear,  451 
Apprehension  of  witness  likely  to  ab- 
scond, 451 
Protection  to  witness  from  diligence, 

451 
Jurors  cited  by  post  letter,  451 
Citizen. — Executing  warrant,  can  he  be  de- 
forced ?  214 
Witnessing  felony,  may  arrest,  252 
Has  power  to  arrest  under  statutes,  253 
Warrant  may  be  addressed  to,  254 
CiyiL  Suit. — ^Proceeding  in— as  evidence, 
511 
Not  reviewable  in  Justiciary,  540 
Except  where  they  have  radical  juris- 
diction under  statute,  540 
Clandestine  Injurt  to  Woicen.— 169, 170 
Personating  husband,  170 
Taking  advantage  of  women  asleep,  170 

2 


Clandebunb  Injttbt — eonJtiniud. 

Modus  in  libel  for,  405 
Clandestine  Marbiaqe.— 195.~iS^  Mar-' 

riage. 
Clergyman.— Personating,  90 
Assault  on,  160 
Marriage  by  person  not  tk  195 
Are  statements  of  accused  to  clergyman 
privileged?  496 
Clerical  Error.— In  declaration,  262,  514 
In  service  copy  of  libel,  445 
In  document  founded  on,  514 
Close  CoNFiNEiiENT.— How  long  legal,  262 
Co-AocnsED  cannot  be  witnesses  {qt  each 
other,  475,  476 
Unless  trials  separated,  476 
Accused  who  pleads  guilty  may  be  wit- 
ness, 476 
Provided  plea  tendered  at  first,  476 
Case  abandoned  against  c.  a.   during 
trial,  no  absolute  right  to  examine 
him,  476,  and  note  4 
Coin. — Queen's  current  coin— meaning  of, 
102 
"  Fals«,  fcc,  coin  " — meaning  of,  108 
Includes  true  coin  tampered  with,  103 
"  Having  "  article,  includes  having  it 

in  another's  possession,  103 
Whether  for  his  own  use  or  another's, 
103 
.  All  offences  complete,  though  ootmter- 
feiting  incomplete,  103 
Uttering  base  foreign  gold  or  silver, 

103, -2d  offence,  105,— 3d,  108 
Uttering  base  British  gold  or  silver,  104 
Uttering  base  ditto,  and  at  same  time 

Sossessing  similar  coin,  or  within  ten 
ays  again  offending,  105 
Uttering  base  ditto,  by  person   pre- 
viously convicted  of  serious  offence, 

108 
Uttering  piece  of  metal  as  gold  or  silver 

coin,  being  of  less  value,  104 
Uttering  base  copper  coin,  104 
Having  3  or  more  base  copper  coins 

with  intent,  104 
Having  3  or  more  base  British  gold  or 

silver  coins  with  intent,  105 
Having  3  or  more  base  British  gold  or 

silver  coins,  after  conviction  of  serious 

offence,  108 
Having  gold  or  silver  taken  from  British 

coin,  105 
Defacing  British  coin,  104 
Impairing  British  gold  or  silver  coin, 

107 
Counterfeiting  foreign   inferior   coin, 

104,^2d  of^nce,  106 
Counterfeiting  British  .copper  coin,  106 
Counterfeiting  foreign  gold  or  idlver 

coin,  106 
Counterfeiting  British  ditto,  107 
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CONCEALUERT  OP  VJiBQVAVCY—eowlinued. 
Proeecutor  need  not  prove  full  time,  151 
Duration  making  Uvrng  birth  possible, 

161 
Premature  labour,  151 
Still-birth  does  not  elide  statute,  151 
But  birth  of  *'  child"  essential,  152 
Failure  to  call  for  aid,  152 
Concealment  must  continue  to  child's 

death,  152 
Unless  it  be  missing,  152 
Punishment,  152 
Latitude  of  Locus,  810 
Modus  in  libel  for,  402,  403 
Sex  of  child  need  not  be  stated,  402 
Nor  that  child  full-grown,  402 
"  Found  dead  "  or  "  amissing,"  402 
Concert.— Charge  of  acting  in,  with  others 
not  under  trial,  328 
Or  with  deceased  person,  323 
CoNCOTJBSE  of  public  prosecutor,  277 

Essential,  except  in  certain  statutory 

cases,  277 
Cannot  be  refused,  but  on  cause,  277, 
and  note  11 
Confession.-  -Assault  to  extort,  157 

Of  offence  not  sufficient  ground   for 

conviction,  515 
Even  though  made  in  declaration,  515 
CONFmENTiALitT  of  statements  to  agent, 

460 
Confinement,  Close.— How  long  lefl;al,  263 
Confiscation.— Of  movables  in  muroer,  131 
In  deforcement,  obsolete,  216.  217 
Of  heritage  in  treason,  225,  226 
COUPLAINT. — See  Summary  Procedure, 
CONSPIRAOT  to  commit  serious  crime,  240 
To  concuss  masters  or  workmen,  240 
To  defeat  justice,  240 
To  alter  laws,  240 
Latitude  of  Locus  in,  810 
Threatening  letters  incident  of   con- 
roiracy  not  libelled  at  length,  328, 

Modus  in  libel  for,  429,  430 

Latitude  as  to  documentary  evidence 
in,  514 
Constable.— &«  PoUm  Officer— Officer, 
Constitution. — Conspiracy  to  alter,  240 
CONTEMFT  OF  CouBT.— Direot  commitment 
for,  264 

Accused,  witness,  or  juryman  appear- 
ing drunk,  456 

Behaving  rudely,  456 

Breaking  out  of  witness  room,  456 

Publishing  comments,  456 

Destroying  articles  of  evidence,  456 

AnimadveHing  on  Court,  456 

Granting  false  certificate,  456 

Prompting  witness,  456 

Refusal  to  be  sworn,  481 

Or  to  answer  question,  482 


CONTINUINO  DnsT,  459 

Conveyance  of  prisoners  under  indorsed 

warrants,  256 
CoNTicT  AT  Large  without  excuse,  219 
Modus,  ditto,  428 

May  be  remitted  back  to  punishment 
on  petition  to  High  Court,  539 
CONVicr  Sick,  may  be  allowed  alleviation 

of  imprisonment,  538 
CoNViOTiON,  Pbevious. — Must  have  been 
before  offence  under  trial,  14 
And  for  similar  offence,  14 
Though  not  necessarily  named  in  exact 

same  words,  15,  and  note  2 
But  though  contains  diferetU  aggrava- 
tions, it  may  be  used,  14 
Where  has  ntnUar  aggravation,  this 

an  additional  aggravation,  14 
May  be  English  or  Irish,  15 
Theft,  prev.  oobv.  of,  47.— jSm  Th^, 

Letter  j. 
Robbery,  prev.  oonv.  of  theft  admis- 
sible m,  57 
Stouthrief,    question    whether    prev. 

conv.  of  th^  admissible  in,  57,  58 
Pl^v.    conv.    of    stouthrief,    question 
whether  admissible  in  theft,  48,  and 
note  3 
Can  prev.  conv.  of  reset  of  robbery  be 
used  in  reset  of  theft,  and  vice  vena  1 63 
Prev.  conv.  of  crime  inferring  dishonesty 
in  proof  of  guilty  knowledge  in  re- 
set, 517,  518 
Pl^v.  conv.  of  theft  not  available  in 

housebreaking  with  intent,  75 
Prev.  conv.  in  night-poaching  cases,  189, 

190 
Description  of,  in  libel,  438,  439 
Punctilious  objections  disregarded,  438 
Convictions  under  different  names,  the 

names  should  be  given,  439 
But  this  not  imperative,  439 
Conviction  in  sheriff  and  jury  case,  439 
Form  in  coiniiig  case,  439 
When  to  be  proved,  515 
How  proved,  515 
CoNvicnoN,  Summary.— 535,  536 
Copt,  Libel. — See  Service  Copy, 
Corporal  Punishment,  16,  note  7,  228 
Corporate  Bodt  cannot  prosecute,  275 

Except  under  statute,  275 
Correction  of  Verdict,  519 

Not  after  verdict  recorded,  519,  520 
Corrupt  Conduct  bv  officials,  207 
Bribe-taking  and  oppression,  207 
Punishment   induaes    deprivation   of 

office.  207 
And  infamy,  207 
Corrupt    Practices    at    ELScnoKS.  — 
Bribery^  287 
Intimidatmg,  detaining,  or  abducting, 
237,238 
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Corrupt  PRAoncBs,  &o.  —anuinued. 
Interfering  with  hftllot  papen,  288 
Corruption  at  poU,  288,  238 
Or  counting  of  Totes,  2^9 
Personation,  289 

Employer  of  candidate  Toting,  289 
Corruption  op  Blood.— For  treason,  226 
Costs.— *&«  Expense*. 

Counsel.— ConstitutiDg  guOt,  art  and  part, 
5  to  10 
Assigning  to  accused,  460 
Counterfeit  Coin. — See  Coin. 
CouNTERFEiTiNQ   GREAT  SEALS.— Treason, 

224 
Court  op  Justice. — Assault  in,  159 
Obstructing,  217 
Contempt  of,  456 
Court  of   justiciary.— 246   rf   teq. — See 

Juttidary — Circuit  Court. 
Creditor  ranked  may  prosecute  Fraudu- 
lent Bankruptcy,  276 
Some  creditors   should  be  named  in 
libel  for  insolvency  frauds,  880,  881 
Crime. — ^What  constitutes,  2 

False  accusation  of,  92,  178,  119.— See 

False  Accusation. 
Conspiracy  to  commit,  240 
Procuring  commission  of,  241 
Modus,  ditto,  430 
Prescription  of,  273,  274 
Criminal  Letters.— Form  in  Sheriff  Court, 
282 
Competent  also  in  Supreme  Court,  282 
Form  of,  282 

Will  not  served  on  accused,  444^  445 
Crim.  Letters  on  six  days*  inducise,  529 
lAst  letters. — See  Last  Cnminal  Letters. 
For  general   rules  qf  the   Libelf  see 
Indictment. 
Cross.— Citation  at,  447 

Must  be  d^ter  citation  at  dwelling,  447 
Cross-Examination. — Leading   competent 
in,  484 
Latitude  as  to  relevancy  of,  486,  487 
Cruel  Treatment. — Of  young  or  weak  per- 
sons, culp.  homicide  if  death  ensue, 
134 
A  serious  offence,  171 
Aggravated  where  offender  the  natural 

custodier,  173 
Or  where  injury  has  resulted,  172 
Or  the  mind  been  iniured,  172 
Latitude  of  time  in  libelling  in  case  of 

child,  299 
Modus  of  libel  for,  405,  406 
Culpable  Homicide.— Definition  of,  181 
Three  classes  of,  131 
Intentional  killing^  181 
Either  by   rashness  in  retaliation  or 

killing  to  prevent  injury,  131 
Or  bv  rashness  in  exercise  of  power  to 
inflict  death,  181 


Culpable  HoMiciDBr-<xnUinMed. 

Conduct  must  be  result  of  injury  caus- 
ing perturbation,  181,  182 
Killing  housebreaker,  182,  and  note  3 
Husband  killing  seducer  of  wife  taken 

Jlagrante  deltcfOj  exception  to  rule  of 

reasonable  dread,  182 
Means  of  escape  from  danger  not  used, 

132 
Or    danger   truly    over   when   death 

inflicted,  182 
Killing  in  self-defence,  where  attack  of 

decoued  caused  by  accused,  132, 133 
Officer  hastily  firing  on  prisoners,  133 
Magistrates  hastily  firing  on  mob,  188 
Death  from  minor  iiywry,  138 
All  de^p'ees  of  violence  mcluded,  133 
Desertion   of   child,   apparently   with 

sm«dl  risk  to  lif  e^  134 
Administering  noxious  matter  for  frolic, 

134 
Oiving  maniac  or  child  drugs,  134 
Reckless  use  of  firearms  or  fireworks, 

134 
Cruel  treatment  of  young,  infirm,  and 

helpless  persons,  134 
Any  blame  constitutes  the  crime,  135 
Husband  by  violence  causing  wife  to 

squeeze  child  in  arms,  135 
Forcing  children  out  in  cold,  135 
Causing  horse  to  run  off  with  rider,  135 
Question  in  case  of  person  throwing 

himself  into  water  from  dread,  135 
•.  Neglect  of  Duty,  135,  136 
•  Any  blame  sufficient,  137 
Exceeding  duty  in  corporal  chastise- 
ment, 187 
Rash  driving,  137 
Driver  quitting  vehicle,  137 
Giving  reins  to  unskilled  person,  187 
Railway  and  nautical  officials,  137 
Managers  of  machinery,  137,  138 
Ordinary   operation   requiring  special 

caution,  137,  138 
Defective  building,  banking,  &c.,  138 
Careless  dispensing  of  drugs,  138 
Folding  up  oed  with  child  in  it,  138 
Act  of  accused  need  not  be  sole  cause 

of  death,  139 
A.  leaving  cart,  and  6.  driving  furiously 

past  and  startling  horse,  139 
Driver  giving  reins  to  another,  139 
Druggist  employing  unskilled  assistant, 

139 
Act  of  accused  must  be  directly  con- 
nected with  death,  139 
Driver  improperly   taking   person  on 

train,  and  train  accidentally  going 

off  rails,  139 
Where  person  improperly  on  train,  and 

accident  caused  by  fault,  person  in 

fault  responsible,  139 
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Culpable  Homicide — continued. 

Not  an  excuse  that  accused   obeyed 

superiors,  140 
Contractor  guilty,  if  allows  workmen  to 

be  careless,  1^ 
Accused  not  free,  because  within  bye- 
laws,  140 
May  weakness  of  mind  be  considered 

in  distinguiiAiing  from  murder  ?  16 
Punishment,  140 
Modus  in  libel  for,  398  et  teq. 
Reckless  driving  or  steering^  general 

statement  sufficient,  399 
Reckless  dispensing  of  drugs  must  be 

minute  in  aTerment,  399,  400 
Latitude  in  stating  exact  cause,  400 
Culpable  Nbolect  of  children  or  infirm 
person,  171, 172 
Of  duty,  191  €t  9eq, 
Culpably   and   Recklessly.— Words  ex- 
pressing condition  of  offender,  330 
Such  wonls  cannot  oonftr  relevancy  on 
a  charge,  331,  332 
Culpable  and  Reckless  Fibebaisino.— 
114,  115 
Modus,  ditto,  393 
CUBRENCY.— <S^  Coin, 
Cursing  Parents.— Capital  offence,  162, 
163 
Parents  by  affinity  and  grand-parents 

not  included,  163 
Must  amount  to  bitter  execration,  163 
Case  of  person  intoxicated,  163, 164 
Cursing  need  not  be  in  parents'  pre- 
sence, 164 
Modus,  403,  404 
Cu9roMS    Offences.— 234    et    teq,  —  See 

Smugaling. 
Cutting. — Statutory  offence,  144 
Com.  law  assault  by,  158 

Damages. — Private  prosecutor  may  be  sub- 
jected in,  278 
Danger.— Placing  infant  in,  172, 173 
Danger  to  Life. — ^Afisravation  of  assault, 
158 

From  breach  of  service,  175 
Dead.— ^  Deeeaaed, 

Deaf  and  Dumb.— Accused,  mode  of  ex- 
amining, 259,  260 

Interpreter  sworn,  259 

Knowledge  of  witness,  474 

Sworn  through  interpreter,  482 

Or  not  put  on  oath,  482 

Alphabet  or  gestures,  484 
Death.— Falsehood  in  registering,  102 

Reasonable     belief    of  —  defence     in 
bigamy,  197 
Debauchino  Children,  200,  201 
Deceased.— Hearsay  of,  499,  500 

Deposition  of,  499,  511,  512 

Precognition  of,  499,  512 


Deceased — eowtinued. 

Though  not  injured  party,  511 
And  not  in  fear  of  death,  511 
Need  not  be  on  oath,  512 
Taken  by  respectable  citizen,  512 

Declaration. — ^Any  magistrate  may  take, 
257 
Even  baron-bailie,  257 
Temporary  Sheriff-Sub.,  257 
But  not  Sheriff-Clerk,  257 
Magistrate  must  be  present,  257 
Not  merely  when  r^d  over,  257 
Magistrate  falling  asleep,  257,  258 
Prisoner  sane  and  sober,  258 
Magistrate  sees  to  this,  258 
Must  be  voluntary,  258 
Not  induced  b^  promises,  258 
Promise  by  injured  party  will  not  ex- 
clude, 258 
But  by  superior  police  official  fatal,  258 
Advice  from  Fiscal,  258 
Magistrate  must  not  induce,  258,  259 
Must  inform  him  of  charge,  259 
And  warn  him  he  may  decline,  259 
That  what  said  evidence,  259 
Accused  remaining  silent,  i259 
Refusal  to  answer,  259 
Written  by  neutral  party,  259 
Interpreter,  259 

Deaf  and  dumb  accused,  259,  260 
Exam,  must  be  fair,  260 
But  may  be  lengthy,  260 
Questions  asked  about  articles,  before 
showing  them,  260 

X9d  by  accused,  260 
t  if  cannot  or  will  not  sigfn,  260 
Declaration  emitted  on  two  days,  is 

one  signature  sufficient  I  260 
Articles  shown,  260,  261 
Two  witnesses  essential,  261 
Must  know  the  language,  261 
Witnesses  sign  last  page.  261 
Need  not  add  "  witness,^'  261 
Taking  d.,  how  long  legal,  261 
Re- exam.,  when  proper,  2^1 
Prisoner  may  ask  re-exam.,  261 
Previous  d.  must  be  read,  261 
Unless  charge  be  different,  261,  262 
Copy  of  first  being  read.  262 
When  must  first  be  read,  262 
Erasures  or  deletions  in,  262 
Clerical  errors  in,  262 
Cautions,  &c.,  not  stated  in,  263 
Form  of  libeUing  d.,  486,  487 
Signing  must  be  averred,  436 
What  needful  as  to  signing,  436 
Libelling  several  declarations,  436,  43 
Cross-exam,  as  to  statements  made  in  a 

d.  competent,  493 
D.  must  be  sworn  to  at  trial,  509 
Unless  admitted,  509 
Proper  witnesses  to  prove,  509 
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DKCLA.RATION — eontinMed. 

Articles  mentioned,  how  proyed,  609 

Articles  must  be  produced,  609 

Each  d.  to  be  proyed,  609 

All  must  be  produced,  510 

One  oast,  reet  may  be  read,  610 

But  prisoner  may  hare  that  one  read, 

610 
D.  proves  its  contents,  510 
Can  they  be  challenpred  f  510 
Evidenoe  <igatnwt  prisoner,  510 
Prosecutor  alone  can  use,  510 
D.  of  alleged  maniac,  510,  511 
D.  of  wife,  used  in  trial  of  husband  for 
false  accusation,  511 
Deed.— Vitiation  of,  93,  94 
Modus,  ditto.  878 
Destroying,  94 
Modus,  ditto,  378 
Assault  to  compel  granting,  157 
Such  assault  may  be  hameeucken,  167 
Debr.— Theft  of,  19 
DEFAcmo  Coin,  104 
Defaming  Judges,  178 
Deforcement.— Definition  of,  212 
Warrant  rogular,  212 
Though  previous  proceedings  bad,  212, 

213,  and  note  1 
No  warrant,  revenue  cases,  213 
Unless  duty  requires  warrant,  213 
Rescue  of  military  prisoner  not  deforce- 
ment, 213 
Officer  duly  vested,  214 
Can  citizen  be  deforced  ?  214 
Executing  solemn  duty,  214 
Injury  before  or  after  not  d.,  214 
Attack  on  approaching,  214 
Officer  acting  correctly,  214 
Making  known  office,  214 
Unless  kno^n  to  o£feuder,  214 
Notifies   errand,  unless   known,  214, 

215 
Shows  warrant  on  demand,  215 
But  not  after  execution,  215 
Must  act  legally,  215 
Breach  of  local  usage  no  matter,  215 
No  defence  payment  tendered,  215 
Unless  officer  empowered  to  receive,  215 
Nor  prepayment  or  compensation,  215 
Unless  aischarge  produced.  215 
Acts  must  relate  to  duty,  215,  216 
Violence  not  essential,  216 
Menace,  216 
Locking  uj)  in  room,  216 
Passive  resistance,  216 
Officer  succeeding,  no  d.,  216 
Submission  after  successful  resistance, 

216 
Escheat  of  movables  for  d.,  216,  217 
This  obsolete,  217 
Who  may  prosecute  for,  275 
Modus  in  libel  for,  426,  427 


Delay.— Prevention  of  d.,  268  d  iej.-^See 
Running  Letters, 

At  request,  under  1701,  a  6  •  272 

Of  trial,  459 

Ail  a  bar  to  review,  644 
Deletion  in  Declaration,  262 
Delusions  may  not  free  from  punishment, 
12 

Nor  exclude  witness,  473 
Deposition  by  deceased,  512 

By  living  person,  512 
Depute  Advocates,  278 
Deputy,  Prosecution  by,  275 
Desertion  op  the  Diet,  459 

Pro  loco  et  temp,,  459 

Efifect  of,  460 

How  long  competent,  460 

Simpliciter,  effect  of,  460 

If  prosecutor  moves  it,  460 

Of  "  libel,"  eflfect  of,  460 
Desertion.  —  Seducing     Royal     Foroes, 

231 
Desertion  of  Infants,  172, 173 

Injuries  from,  172 
Designation  of  accused,  284  et  aeq. — See 
Indictment,  iMter  a. 

Of  other  person^  332  et  teq. — Su  Modus, 
Letter  g. 
Destroying  letters,  newspapers,  &c,  71, 
72 

Deeds,  94 

Modus,  ditto,  378 

Ship,  115,  116 

An  offence  at  com.  law,  116 

Is  it  per  se  a  crime  ?  116 

Modus,  destroying  ship,  394 

Evidenoe,  may  be  contempt,  466    • 
Diary  of  accused,  evidence,  513 

But  not  another's,  513 

Party  dead,  diary  may  be  evidence  for 
accused,  513,  514 
Dice,  Loaded.  —Players  with,  206 
Diet  is  peremptory,  457 

Cannot  be  called  sooner,  457 

Not  continued,  falls,  457 

How  continued,  457 

One  judge  may  continue,  457 

Grounds  for  continuing,  459 

Desertion  pro  loco  et  temp.^  459 

Hpw  long  competent,  459 

Is  in  discretion  of  Court,  459,  460 

Desertion  timplieUer^  460 

If  on  prosecutor's  motion,  460 

Desertion  of  the  "  libel,"  460 
Diligence  to  recover  writings.  &c.,  280 

Both  parties  may  have,  280 

How  long  competent,  280 

Letters  of,  how  issued,  444 
Discharging  Firearms,  134.— jS'w  ifitn2er, 

A  ttempt. 
Disorderly  Conduct  in  church  or  meet- 
ing, 187 
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Divorce. — Defence  in  bigamjr,  197 

Though  afterwards  set  aside,  197 

Dependence  of,  no  defence,  197 
Doctors  remaining  in  Court,  4/9,  480 
Documents.— Vitiation  of,  98,  94 

Deetruction  of,  96 

Modus,  ditto,  878 

Libelling  documents,  886  tt  teq. — See 
ModuSf  Letter  t. 
Double— Serving  d.  of  warrant,  265 

Under  whose  hand,  265 
Dovecot— Theft  from,  19 
Drilling,  Illeqal,  231 
Drivino— Furious  or  Reckless,  192 
Drown.— Attempt  to,  145 
Drug.— Taking  to  abort,  152 
Deugcing.— Aggravates  theft,  88 

Is  it  robbery  1  38,  and  note  6,  89 

Children  or  maniacs,  134 

Connection  after  d.,  rape,  168 

Is  drugging  per  k  a  crime  I  178 

Intent  to  steal,  173 

To  prevent  lawful  business,  173 

Modus  in  hbel  for,  406 
Drunkenness.— No  defence,  18 
Duelling. — Murder,  though  deceased  the 
challenger,  124 

A  breach  of  peace,  187 
Dumb. — Accused,  how  examined,  259,  260 

Interpreter,  460 

Knowledge  of  d.  witness,  474,  482 

How  sworn,  482 

Sometimes  not  sworn,  482 

Alphabet  or  gestures,  484 
Duty. — See  Neglect  of  Duty. 
Dwelling.— Citation  at  accused's,  446,  447 

Ecclesiastical  Court. — Oath  before,— no 

perjury,  209 
Ecclesiastical   Offences.  —  Not    within 

province  of  Crim.  Courts,  242 
Edictal  Citation,  447 
Effusion  of  Blood. — Aggravation  of  as- 
sault, 158 
Electors.— Abduction  of,  170 
Threatening,  177 
Bribing,  237 

May  sue  voter  for  false  oath,  275 
Embezzlement,  64  to  70.—^  Brea4ih  of 
Trust, 
Of  letters,  newspapers,  71,  72 
Emissio  not  essential  in  rape,  167 
Employers.— Assault  to  concuss,  157 

Conspiracy  to  concuss,  240 
Enchantments.- Pretence  of,  91 
Enclosure  of  Jury.— Effect  of  intercourse 
with  others,  518 
The  rule  ajpplied  reasonably,  519 
Enemies. — Adherence  to  kings,  224. — See 
TreafOfif  Letter  c. 
In  Britain  under  safe  conduct  may  be 
guilty  of  treason,  225 


Enemy  of  Britain  a  competent  witness,  476 
England. — Conveyance  of  prisoners  from, 

256 
English   Tr&vson   LAW.^-Sootch   assimi- 
lated to,  220 
Engravers.— Bvidence  of,  not  valued,  506 

Not  sufficient  alone,  506 
Enlistment,  Foreign,  232 
Enmity.— Objection  to  juror,  469 
Equipping  ships  against  allies,  282,  288, 

234 
Erasure  in  declaration,  262 

In  summary  conviction,  535 
Escape. — Assisting  war  prisoner  to,  288 
Escheat  of  movables  in  murder,  181 

In  deforcement,  216,  217 

In  treason,  225,  226 

Of  heritage  in  treason,  225,  226 
"Evidence.— For  full  particulars  tee  Proqf, 

ChUd  as  witness,  471,  472 

Relationship  of  witness,  472 

Spouse  of  accused,  472,  473 

Insane  and  idiots,  478,  474 

Deaf  and  dumb,  474 

Atheist,  474,  475 

Judges,  475 

Public  prosecutor,  475 

Co-accused,  475,  476 

Outlaw,  476 

Corrupted  witness,  476,  477  • 

Malice  of  witness,  478 

Instructed  witness,  478 

Presence  in  Court,  479 

Agent  as  witness,  479,  480 

Effect  of  disqualification  as  to  one  ac- 
cused, 481 
'     Oath  or  affirmation,  481 

Child  not  sworn,  482 

Refusal  to  answer,  482 

Prevarication,  perjury,  482 

Privileges  of  witness,  483 

Use  of  notes,  &c.,  483,  484 

Foreign  or  (>aelic  witness,  484 

Mode  of  examination,  484 

Burden  of  proof,  485 

Proof  in  presence  of  assize,  485 

Laying  foundation,  486 

Reference  to  oa^,  486 

Evidence  of  opinion,  487 

Limitations  of  proof,  488 

Proof  of  res  gestae,  488,  489 

Of  motive  and  malice,  489,  490 

Of  guilty  knowledge,  490 

Character  of  accused  and  witness,  490 
etseq. 

Hearsay,  498 

Statements  of  accused,  494,  et  sea. 

Of  injured  party  or  child,  497,  498 

Hearsay,  incidental  facts,  498 

Of  person  deceased,  499,  500 

Productions,  500,  et  seq. 

Production  by  witness,  500,  501 
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Brldaioe— TUrtliood  and  nraud. 


Evidence — eontinved. 

Person  as  production,  501 

Written  eyidenoe  of  office,  parentage, 

kc.,  unnecessary,  503 
Identifying  productions,  504,  a  aeq. 
Character,  certificates,  504 
Proof  of  writing  or  forgery,  505,  506 
Plans,  models,  506 
Official  extracts,  507 
Medical  report,  507,  508 
Declaration,  508,  et  seq. 
Proceedings  in  civil  suit,  511 
Deposition  of  deceased.  512 
Books,  letters,  ^.,  513,  514 
Sufficiency  of  proof,  51o  to  518 
Escort,  Militart.— Rescue  from^  not  de- 
forcement, *J18,  214 
EsFECiALLT. — Useof  inmajorprop.,292, 293 
Examination. — Ck>mmitment  for   further, 

263.— iSm  Commitment. 
Examination  on  Declaration.  —  257*  et 

teq. — See  Deciaraiion. 
Examination  of  Witnesses.— Loading  in- 
competent, 484 
But  competent  in  cross,  484 
Re-ezommation,  484 
Recalling  witness,  484,  485 
Whether  re-inclosed  or  not,  485.  — For 
particuiars  see  Proof. 
Excise  Offences.— 234,  ei  teq.— See  Smv^- 

gling. 
Excise  Officer.— Re-taking  things  seised 
by,  18,  19 
Br.  of  trust  by,  70,  note  1 
Pretending  to  be,  90 
Deforced  although  no  warrant,  218 
Unless  case  required  warrant,  213 
Execution  of  Citation  of  accused,  450 
Form  of,  450 

Need  not  be  produced,  450 
Except  for  outlawry,  or  forfeiture  of 

b^,  450 
If  produced,  and  bad,  fatal,  450 
Cannot  be  withdrawn   and   amended 
after  first  diet,  450 
Expenses. — Prosecutor  liable  in  expenses, 
278 
In  discretion  of  Court,  549 
When  to  be  moved  for,  549 
Words  of  Act  not  held  to  exclude  ap- 
pellant from,  549 
Experts  to  prove  handwriting,  &o,  506 
Expiry  of  Sentence. — Convict  at  large  be- 
fore, 219 
Exposing  for  Sale. — Obscene  works   or 
pictures,  203 
Blasphemous  work,  208 
Exposing  Infants. — If  death  ensue,  may 
be  murder,  125 
Injury  not  essential,  172 
Injuries  agcjavate,  172, 173 
Modus  in  Ubel  for^  406 


Exposure  of  Person  before  young  girls. 
200.  201,  202 
In  public  place.  202 
Modus,  ditto,  420,  421 
Extortion— and  Oppression,  174, 175 
Of  confession  of  guilt,  174 
False  accusing  to  extort,  178, 179 
Extract  of  Court  of  Record  is'  probttio 
prdb<Ua,ifA 
Oi  register  of  births,  ftc,  504 
Of   foreign  record  requires  proof  of 

truth  and  form,  504 
The  only  proof  of  proceedings  of  Cburt 

of  Record,  504 
Parole  cannot  affect,  507 
Conclusive  against  proceedings,  507 
Conv.  of  theft  should  state  what  stolen, 

507 
Bad  if  signed  on  last  page  only,  507 
Unless  written  on  one  sheet,  507 
Extradition  Treaties.- Arrest  under,  256 

Fabrication.— jSm  Forgery^  FaUehood,  and 

Fraud. 
Fai^e  Accusation  of  crime,  178, 179 

Must  be  malicious,  178 

Defaming  judges,  178 

To  extort,  178 

Person  arrested  under,  178 

Sufferer,  offender's  wife,  178 

Punishment,  179 

l^Iodus  in  libel  for,  407 
Faube  Coin.— 5«  Coin. 
Fai^b  Oath. — An  offence,  though  nature 

of  oath  excludes  peijury,  211 
Falsehood  and  Fraud. — Scope  of  term,  77 

Falsehood,  fraudj   and  wilful  imposi- 
tion, each  implies  crime,  77 

Term  swindling  not  used,  77 

FaUekood  hy  writ,  77 

Meaning  of  term,  77,  78 

Fabrication  only  first  step,  78 

Except  under  statute,  78 

Guilty  use  essential,  73 

Mode  of  fabrication,  78 

Clumsy  fabrication,  78 

(a)  Want  of  solemnities  of  law,  78 
Wholly  informal  document,  78,  79 
Prejuaioe  presumed   where    purpose 

serious,  79 
False  receipt  for  one  lost,  79 
Unnecessary  signature,  79 
Forgery,  highest  ckus,  79 
What  constitutes  forgery,  79 
Must  writ  be  obligatory  ?  80,  81 
Imitation  of  writing  unnecenary,  82 
Fictitious  signature,  82,  83 

(b)  False  deed  by  notaries,  82 
False  signature  to  execution,  83 
Initials  or  mark,  84 
Misusing  genuine  signature,  84 
Filling  up  bill  stamp  blank  siflned,  85 
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FalMhood  and  Ftand— Flreralfltng. 


Falsiehood  aud  Fraud— conrfntwrf. 

Trifling  forgery  sometimea  prosecuted 

as  fcQsehcwd  and  fraud  only,  85 
For  fuller  particulars  on  forgery  tee 

Forgery. 
Minor  fakehoodt  hy  writ,  85 
Docaments  narrating  falsehood,  85 
Seisins,  executions,  certificates,  85 
Antedating  deed,  85 
(c)  Pretended  copy  of  summons,  85 
Uttering,  86,  el  leq. — See  Uttering. 
Fraud  and  cheating,  89  to  98 
Pretended  ofiice-holder,  90 
Suspended  slimff -officer,  90 
Personating  another  in  court,  90 
Or  tradesmen  or  owner  of  goods,  90 
Pretending   to  be  agent  or  servant, 

90 
Or  to  be  of  a  certain  trade,  90,  91 

(d)  Or  a  pensioner,  91 

Or  a  person  of  means,  91 

Or  influence,  91 

Or  to  hold  an  office,  91 

Falsehood  to  excite  pity,  91 

Telling  fortunes,  witchcraft,  &o.,  91 

Card-^rping,  91 

Recruit  denying  facts,  91,  92 

Obtaining  letter  and  opening  it,  92 

Overcharging  posti^e,  92 

(e)  Falsely  accusing,  9^ 

Obtaining  advances,  intending  not  to 

pay,  92 
Supping  adulterated  goods,  92 
Artificial^  improving   appcuuranoe  of 

cattle,  92 
Fictitious  summons,  93 
Vitiation  of  deed,  93 
False  date  in  testing  clause,  93 
Writer  of  deed  inserting  unauthorised 

clause,  93.  94 
False  entries  to  conceal  defalcations,  94 

(f)  Destruction  and  mutilation  of  docu- 

ments, 94 
Though  the  property  of  delinquent,  if 

others  have  interest,  94 
False  weights  and  measures,  94,  95 
Difference  must  be  substantial,  94,  95 
Weights,  &o.,  must  be  used  as  true,  95 
Deviation  from  a  lawful  standard,  95 
Generally  prosecuted  for  fine,  95 
But  may  be  tried  as  crime,  95 
Question  how  far  deception  must  go  to 

constitute  guilt,  95,  96 
Falsehood  may  not  be  crime,  95 

(g)  Attempt  at  fraud,  95 
Absolute  success  not  essential,  95 
Verbal  statement  not  sufficient,  96 
Except  under  statute,  &c.,  96 

Writ   narrating    falsehood    officially, 

uttering  sufficient,  96 
But  uttenng  of  false  begging  letter  not 

sufficient,  96 


Falsehood  and  Fbatji>— continued. 

Article  made  over  to  others  as  being 

what  it  is  not,  97,  98 
Although  real  advantage  not  obtained, 

97,98 
Tampering  with  deed  with  intent,  98 
False  act  ^*  to  defeat  justice,"  98 
Prev.  oonv.  what  chus  of  competent,  98, 

99 
Punishment.  99 
(h)  Fraudulent  bankruptcy,  100,  101 
Fraud  by  insolvent,  101 
Falsehood  in  registering  births,  &c.,  102 
Modus — Forgery,  falsehood,  and  fraud, 

373  to  377 
Need  not  aver  no  means  to  pay  for 

goods  obtained,  377 
Intent  not  to  pay  enough,  377 
Need  not  aver  pretences  known  to  be 

false,  377 
Statement  of  result  needful,  377,  878 
Familt. — Hamesucken  to  attack  any  mem- 
ber of,  165 
Fanaticibm. — No  excuse  for  criminal  act,  2 
FATHER^-Revelation   to  — elides  Con.    of 

Pregnancy,  147 
Female  under  12,  connection,  rape,  167 
Felont.    Treason.— iSee  Treaton  Felony, 
FiGTinons  signature,  83 

Summons,  98 
Fine.— Punishment  by,  16, 17 

Alternative  of,  16,  17 
FlBEARiis, — Reckless  use  of,  193 
May  be  culp.  horn.,  134 
Attempt  to  discharge,  144 
••  Loaded"  not  implying  "shotted,"  145 
Assault  with,  158 

Smugglers  assembling  with,  235,  236 
FiBERAisiNo,  Wilful.— What  included  in, 
112 
Labourer's  hut,  112 
Building  must  have  taken  fire,  112 
Fire  applied  indirectly,  112 
Furze  near  com  fired,  112 
Wood  in  yard  near  corn-stacks,  112 
Intent  presumed  from  act,  113 
Mob  burning  goods  in  street  and  flame 

seising  house,  113 
How  as  to  prison  door,  118 
Thief  accidentally  firing  house,  113 
Landlord  burning  house  of  tenant,  and 

vice  versa,  113, 114 
How  if  tenant  not  in  occupation,  118,1 14 
Or  if  only  right  of  lien,  113,  114 
Firing  house  to  bum  neighbour's,  114 
Or  to  defraud  insurers  and  fire  spread- 
ing to  neighbour,  114 
Minor  kinds  of  fireraising,  114 
Fraudulent,  114 
Reckless,  114 
Attempt,  115 
Punishment,  115 
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TlrenliliiC 

FiRERAlsmo,  Wiuruir—'eonHHued. 

May  destruction  of  movables  be  arerred 
in  libel,  322,  825 

Modus  in  libel  for,  991 

Statement  of  ownership,  891 

May  be  libelled  as  unknown,  891 

Latitude,  mode  of  firing?,  391 

Modus,  attempt,  891,  392 

An  agjgravation  of  prison-breaking, 
218 

Firerauingy — minor  hetnoutftut — ^hay, 
stored  wood,  or  furniture  of  others, 
114 

Or  own  to  neighbour's  danger,  114 

To  defraud  insurers,  114 

Modus,  ditto,  891,  892 

Not  needful  to  state  attempt  to  recover 
insurance,  892,  893 

Nor  removal  of  goods,  893 

Modus,  attempt,  391,  392 

F.  in  defraud  of  diligence,  892 

Culpable  and  reckless,  114 

Modus,  ditto,  393 

Need  not  state  how  it  was  dangerous  to 
others,  394 
Fish.— Theft  from  net,  19 
Floooino. — See  Whipping, 
Forbidden  Degrees  of  marriage,  198, 199 
F(ETUS. — Destruction  of,  not  homicide,  120 
FoLLOwiNQ  person  to  intimidate,  178 
Forces. — See  Soldiers. 
Foreign  Enustment,  232 
Foreign  Port. — Crime  by  British  seamen 

in,  245 
Foreign  Witness  examined  by  interpreter, 
484 

But  not  if  he  know  English,  484 
Foreigner  must  answer  for  offence,  11 

Position  as  to  treason,  225 

Found  in  smuggling  ship,  234,  235 

Crime  in  British  ship  at  sea,  245 

Interpreter  at  trial  of,  460 

No  right  to  foreign  jury,  469 
FORFKITUHK  of  honours  for  treason,  225,  226 

Profits  of  lands  for  misprision,  226 

Bail-bond,  458 
FoROKD  Notes. — Vending,  100 
FORCJERIES.— Possessing,  statutory,  99,  100 
Forgery.— Definition  of,  79 

Obligatory  or  not,  80,  81 

Serious  purpose  enough,  80,  81 

Imitation  not  essential,  82 

F.  on  one  who  cannot  write,  82 

Or  pretence  of  authority,  82 

Signing  own  name  as  that  of  one  of 
same  name,  82 

Or  OS  of  person  in  a  certain  position, 
82 

Procuring  person  to  sign  fat  name  with 
such  intent,  82 

False  obtaining  signature  by  notaries, 
82 


:— Paiftrjr. 

FoRaKRY—wtUinued, 

Notaries  signing  on  falae  statement  of 
authority,  82,  and  note  7 

Notary  forging  witnessee  to  false  seisin, 
82 

Officer  forginfi^  witness  to  false  execu- 
tion, 83,  and  note  8 

Forging  witnesses'  names  to  antedated 
deed,  88 

Question  as  to  forging  witnenes*  names 
to  any  deed,  83 

Fictitious  subscription,  83,  and  note  5 

Fori^g  on  person  dead,  8S 

Initials  or  mark,  84 

Is  mark  alone  sufficient  ?  84 

Prefixing  writing  to  genuine  signature, 
84 

Not  if  what  written  what  subscriber 
understood  was  to  be  written,  84 

Filling  up  signed  bill  stamn,  85 

Cutting  off  one  signature,  o5 

Minor  forgery  sometimes  prosecuted  as 
falseho^  and  fraud,  85 

Modus,  form  of  charge,  873,  374 

**  Other  names  unknown,"  374 

Statement  of  mode  essential,  874 

Description  must  not  mislead,  374,  375, 
and  note  1 

Uttering,  86 

When  complete,  86 

Withdrawal  on  challenge,  86 

Oiving  document  for  preservation  or  to 
look  at,  86,  and  note  7 

Uttering  by  another  hand,  87,  88 

Is  delivery  to  innocent  person  in  order 
to  be  used,  sufficient  ?  87 

Despatch  by  post,  86,  88 

Registering,  87 

Bill  delivered  to  be  filled  up  and  dis- 
counted, 87 

Writing  placed  in  repositories  and 
allowed  to  be  used  as  genuine,  87 

Production  in  Law  Court,  87 

Delivery  to  agent,  88 

Writing  must  have  loft  possession  of 
utterer,  88 

Fraudulent  intent,  essential,  88 

Question  where  authority  to  sign  for 
another,  but  writ  tendered  as  signed 
by  mandant,  88 

Immediate  injury  to  others  not  essen- 
tial, 89 

Purpose  of,  immaterial,  89 

Latitude  of  time,  300 

Ditto,  locus,  310 

Modus  of  the  uttering,  875,  376 

Must  be  "  as  genuine,"  375,  376 

"Forged  bond"  good,  though  only 
signature  forged^  375,  376 

Blank  stamp,  special  averment,  876 

Prev.  conv.,  different  sort,  98,  99 

Punishment,  99 
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FOBOERY — eoTiHnuid, 
Not  bailable,  266 
Except  in  diaoretion  of  Court,  266 
FoBOEBT,  Afpabatub  FOB. — Poesession  of, 

99,  100 
FoBMA  Spkcifioa.— Duty  to  deliyer  in— 
theft,  42,  43,  45 

FOBTUNK  TkLLIHO,  91 

Found  Abticle. — ^Appropriation  of,  maybe 

theft,  89,  iO.—See  Thefty  Letter  a. 
Foundation,    Latino. — For    diacremting 
witness,  486 
By  whate-ver  mode,  486 
Exception  to  rule,  486 
Fbactube  of  Bones.— Aggrayation  of  as- 
sault, 158 
FbauD. — See  Falsehood  and  Fraud. 
Fbaud,  aocompanjring  theft,  21,  22 
Fbaud  by  Insolvents  and  Bankbupts.— 
Alienation,  100,  101 
Secreting  from  creditors,  100 
Fictitious  sale,  101 
Pretended  payment,  101 
Fraud  after  bimkniptey,  101 
Modus  in,  379,  380 
Need  not  state  who  had  goods  when 

secreted,  380 
Averment  of  property  of  goods,  380 
Some  creditors  should  be  named,  880 
Unless  represented  by  trustee,  381 
Fbaudulent  Bankruptcy.— Falsely  obtain- 
ing bankruptcy,  100,  101 
Fraud  in  prospect  of,  and  continued  to 

bankruptcy,  101 
Secreting  property  when  solvent,  101 
Modus  in,  379,  380 
Some  creditors  named,  380,  381 
Unless  there  be  trustee,  381 
Fraudulent  Firebaising,  114 
FuGiTATiON. — Prosr.  must  be  present,  457, 
458 
Strong  case  needful  to  prevent,  458 
Cautioner  cannot  object,  458 
Recalled  by  placing  at  bar,  463,  464 
Recalled  where  accused  applies,  464 
Full  Copy.— Not  include  Will  of  Crim. 

Letters,  444,  445 
Furiosity.— 11,  12.— See  Insanity, 
Furious  Driving,  192 
FuRTUM  Grave. — Obsolete,  62 

Gaelic  Witness.- Interpreter  in  case  of, 

484 
Only  if  not  knowing  English,  484 
Gain.— Not  essential  to  theft,  244 
Game.—  Scope  of  term,  188 
Gaming -House,    Keeping.— Statutes    not 

applicable  to  Scotland,  205 
Offence  at  com.  law,  205 
Gas.—  Breach  of  service  causing  stoppage  of 

gas,  175 
Genebal  Principles,  1^  2 


Foirgttry — ^EandwiltlBg'. 

Gbavbs.— 76.— 5m  VklaHng  Graves. 
GbeatSeal. — Counterfeiting — ^treason,  224 
Guardian. — Lewd  practices  to  child  by, 

202 
Gun/TY  Knowledge.— Proof  of  prior  acts 
to  shew,  490 
Coin  or  forged  notes,  490 
Need  not  be  in  libel,  490 
Guilty.— Plea  o^  467.— See  Pleading  to  In- 
dtctment. 


Habit  and  Repute.— Thief,  48  to  50 
Whole  living  need  not  be  theft,  49 
Prev.  oonv.  not  necessary.  48 
Bedridden  person,  48,  ana  note  8 
Doubliul  repute  not  enough,  48,  49 
Must  character  attach  at  time  of  trials, 

49 
Full  year  necessary,  49 
A  connected  period,  49,  50 
Time  in  prison  not  counted,  50 
Nor  time  after  arrest,  50,  51 
But  imprisonment  does  not  disconnect 

periods,  51 
No  hab.  and  rep.  in  robbery,  57 
Not  aggravation  of  reset,  63 
Nor  of  housebreaking  with  intent,  75 

Habit   and    Repute.— Marriage   by  —  in 
question  of  bigamy,  197 

Hamesucken. — Definition  of,  164 
Place  must  be  dwelling,  164 
Shop  or  out-building  not  h.,  164 
Attack  on  innkeeper,  164 
Breaking  into  inn  at  night,  164 
Is  attack  in  ship  f  164 
Attack  on  lodger,  164 
House  need  not  be  sufferer's,  164 
Landlord  and  tenant,  164 
House  means  separate  dwelling,  165 
Protection  includes  servants,  165 
Assailant  need  not  enter,  165 
Firing  from  without,  165 
Sufferer  draped  out,  165 
Sufferer  fleeing  from  house,  165 
Mode  of  entrance  no  matter,  165 
Previous  purpose  essential,  165 
Thief  trymg  to  escape,  166 
Officer  executing  warrant,  166 
Sufferer  pursued  into  house,  166 
Violence  serious,  166 
Attempt  at  rape  may  be  h.,  166 
Or  to  carry  person  off,  166 
Firing,  though  weapon  miss  fire,  166 
Pursuing  with  weapon,  166,  167 
Obtaining  deed  by  force,  167 
Often    combined   with    robbery   and 

stouthrief,  167 
Punishment,  167 
Modus  in  Ubel  for,  404,  405 

Handwriting.— Proof  of,  505,  506 
And  of  forgery,  506 
Best  evidence,  506 
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Hah  DVfHiTiVQ— continued, 
£ng;raver8  not  valued,  506 
And  not  sufficient  alone,  506 

Hearsay. — How  far  evidence,  498 
Of  accused,  494  to  497 
Words  of  res  goto!,  497,  498 
Of  injured  party,  498 
Of  infant  witness,  498 
Of  incidental  facto,  498 
Of  person  dead,  499,  450 
Or  since  insane,  500 
Exact  words  not  essential,  500 
For  Particulart  tu  Proofs  Letter  e. 

Heir. — Compassing  as   to   king's  beir, — 
must  be  against  life,  222 

HERirAOE. — Confiscation  of— for   treason, 
226,  227 

Heritors. — Cannot   prosecute  for  resist- 
ance to  induction,  275 

High   Court   op  Justiciary.— 246.— jSw 
Justiciary. 

High  Seas. — Aiding   prisoner  of  war  to 
escape  on,  233,  234 
Jurisdiction  over,  245 

Hirer.  —  Mav   commit   theft,    41.  —  See 
Th'ft,  Letter  g. 

Holy   Scriptures.— Publishing  work    to 
asperse,  203 

Home.  — UamesQcken  only  in,  164, 165 

Homicide.— Definition  of,  120 

Destruction  of  fcetus  not  h.,  120 

Injury  must  be  real,  120 

Death  b^  fright  not  h.,  120 

Death  direct  from  injury,  120 

Death  from  confinement,  120 

Or  treatment  aggravating  injury,  121 

Health  at  time  no  matter,  Izl 

Nor  interval  before  death.  121 

No  defence  that  life  might  have  been 

saved,  121 
Unless  treatment  very  bad,  121,  122 
Disease  supervening,  122 
Division  of  subject,  122 
See  Murder— Culpable  Homicide — Jttsti- 
Jiable  Homicide, 

Honours.— Forfeiture— for   treason,   225, 
226 

Horsb-Stealino. — 52 

House  means  separate  dwelling,  29 

House  let  in  different  portions,  29,  165 

Housebreaker. — Killing,  132,  and  note  3 
Right  to  kill  at  night,  143 

Housebreakhco.— Intent  to  steal,  73 
Intent  to  destroy  looms,  74,  75 
Intent  to  break  adjoining  house,  73 
Or  obtain  access  to  it,  73,  and  note  5 
Prev.  conv.  of  theft  or  nab.  and  rep. 

not  competent,  75 
Building  roofed  and  fastened,  29,  and 

notes  2,  3,  4 
Unfinished  house,  29 
House  with  several  families,  29 


Housebreaking — cojainued. 

Building  must  be  violated,  29 

Breaking  inner  door  not  h.,  29 

Entering  outer  yard  not  h.,  30 

Violence  not  necessaiT,  30 

Chest  against  door,  30 

Wood  nailed  across,  30,  and  note  7 

Removing  fastening,  and  returning,  30 

Person  within  aiding  thief,  30 

Ringing  and  rushing  in,  30 

Window,  chimnev,  sewer,  30 

Opening  locks,  30 

With  false  key,  31 

With  true  key,  31 

Key  given  to  carr^  to  owner,  31 

Question  where  thief  had  charge  of  key, 

81 
Unsecured  door,  31,  82 
Key  left  in  lock,  32 
Key  on  nail  in  sight,  82 
Removal  of  inner  fastening,  32 
Raising  window,  30,  32 
Unless  used  as  entry,  34 
Window  opened  farther.  32 
Entering  oy  open  winaow  not  h.,  32, 

33 
Unless  high  up,  33 
Railing  outside  open  window,  33 
Opening  blinds,  33 
Board  behind  broken  pane,  83 
Hole  above  door,  34,  35 
Flap  door  not  fastened,  35 
Opening  in  roof  or  loft,  35 
Person  need  not  enter,  35 
Breaking  otU  not  h.,  35,  36,  and  note  2 
Attempt  at  h.  irrelevant,  74 
Breaking  part  of  house  with  intent,  73, 

74 
Aggravates  theft,  29,  et  t«j. 
And  robbery  and  stouthrief,  58 
And  mischief,  118 
Conspiracy  to  commit,  240 
Modus,  370 

Mode  must  be  stated,  370 
Latitude  permissible,  370 
Door  not  said  to  be  locked,  371 
May  be  implied,  371 
Person  keeping  key,  371 
Opening  wmdows,  371 
Statement  must  apply  to  place  whence 

theft  made,  871 
In  doubt,  alternative  permissible,  372 
Terms  as  to  *'  entry  "  should  not  tie  up 

prosecutor,  872 
Intent  to  break  adjoining  house,  372, 

373 
Statement   of   intent   in    such   case, 

372 
Husband.— Influence  of,  as  mitigation,  16 
Theft  from  wife,  21 
Not  a  competent  witness,  472,  473 
Unless  the  sufferer,  472 
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Identification  of  prodaotions,  504 

Proof  preTioufily  identified  may  suffice, 
605 

Neoesaity  of,  505,  note  2 
Idioct  exempts  from  punishment,  11, 12 

Of  witness,  473. — See  Insanity. 
Idiot.— Inciting  to  offence,  4 

Connection  with,  rape,  169 
Illegal  Driluno,  231 
Illeoitiiiate  Pkbson. — No  incest  in  case 
of,  199 

Cannot  prosecute  for  injury  to  relative, 
277 
Illness  delaying  trial,  462 

Delaying  sentence,  527 

Interim  liberation  for,  538 
Imbecilitt.— If  extreme,  may  exclude  wit- 
ness, 473,  474 
Impairing  Coin,  107 
Imposition,  Wilful. — See  FaUduxxi  and 

Fraud. 
Impotenct. — Whether  defence  in  bigamy, 

197,  198 
Imprisonment. — Periods  of,  16, 17 

Solitary  confinement,  16,  17 
Inoapacitt  to  hold  office  of  trust,  for  per- 
jury. 210 

For  subornation,  212 
Incendiart. — See  Fireraidny, 
Incest. — De6nition  of,  198 

Actual  connection,  198 

Relationship  must  have  been  known,198 

But  this  presumed,  198 

Degrees,  198,  199 

Intercourse  with  two  brothers,  199 

No  incest  by  bastard,  199 

Except  perhaps  with  mother,  199 

Attempt  to  commit,  198 

Punishment,  200 

Latitude  in  time  of,  299 

Modus  in  libel  for,  418,  419 

Incestuous   second  marriage  bigamy, 
198 
Incidental   Fact.— Can  first    moouse  in 
bigamy  case  prove  ?  472,  473 

Hearsay  to  prove,  498,  499 
Inciting  to  Mutiny  or  Desertion,  231 
Indecent  Exposure,  202 

Modus,  ditto,  421 
Indecent  Practices.— Towards  children, 
200 

No  assault  essential,  200 

Exposure  before  girls,  200,  201 

Indecent  handling,  200.  201 

Debauching  minds  of  cnildren,  201 

Girls  above  12  not  included,  201 

Except  where  mind  weak,  2i01 

No  fixed  limit  as  to  bo^,  201 

Offender  child's  custodier,  202 

Giving  venereid  disease,  202 

Before  otiier  children,  does  this  aggra- 
vate f  202,  203 


Indecent  Practices — continued. 

Modus  in  Ubel,  420,  421 

*'  About  '*  puberty  bad  charge,  420 
Indirect,  consequences  of  crime,  2,  3 
Indictment.— Kinds  of,  282 

Lord  Adv.  alone  uses  indictment,  282 

Private  prosr.  may  join  him,  282 
j^  Other  prosecutions  by  crim.  letters,  282 

Lord  Adv.  may  alone  use  c  1.,  282 

Commencement  of  libel,  282 

In  Sheriff-Court,  282 

Designing  ofaccuaedy  282 

Must  be  truly  named,  282 

Slight  inaccuracy  not  fatal,  283 

(a)  Accused  assuming  false  name,  283 
Insertion  of  aXia>t^  283 

But  prosr.  need  not  ^ve  every  o/ioi,  284 
Is  wrong  alixu  fatal  1  284 
Married  woman  husband's  name,  284 
Unless  passing  by  maiden,  284 
Residence  and  occupation,  if   given, 

must  be  correct,  284,  285 
*'  Prisoner  in  prison  of,"  285 
What  if  prisoner  not  there,  285 
"  Now  or  UUdy  prisoner,"  285 

(b)  No  objection  that  two  of  same  name  in 

j^rison,  285 
Prisoner  giving  false  designation,  can- 
not object,  285,  286 
Instance,  286 

Prosr.  and  designation,  286 
Error  in  non-essential  part,  286 
Interest  of  prosr.  must  appear,  286 
Terms  of  instance  must  m  clear,  286 
Major  proixwtAoa— Essentials  of,  286, 
287 

(c)  General  m.  includes  old  statutes,  287 
Statement  of  the  crime,  287 
Nomen  juris  must  be  clear,  287 
Nomen  and  description  coupled,  287 
Description  good  without  Twmen,  287 
Alternative,  287 

Different  descriptions  of  same  offence, 

coupled  by  "  or,"  287,  288 
"  As  also  "  proper  disjunctive,  288 
Lavish  use  of  alternative  checked,  288 
Libelling  special  statute,  288,  289 

(d)  Whole  clause,  289 
Title  not  quoted,  289 

One  section  depending  on  another,  289 
Explaining  section  quoted   narrative. 

Major  in  incest,  290 

Interpretation  section  not  quoted,  289 

Statute  modified  by  later,  both  quoted, 

290 
Must  renewing  stet.  be  quoted  ?  290 

(e)  Stat,  giving  jurisdiction,  or  the  l^e, 

not  quoted,  290,  291 
Nor  Stat,  giving  power  te  make  bye- 
laws  though  these  founded  on,  2^, 
291 
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IiroiCTMBliT — continued. 

Nor  Stat,  giving  facility  in  libelling, 

291 
Aggrayations  in  major,  291 
One  major  though  all  not  aggrarated, 

291 
Aggravation  implied  in  statute,  292 
Intent  chtfged   substantively,    or   as 

aggravation,  292 
Malice  not  in  major,  292 
"  Particularly,"  "  especiaUy,"  292,  293 
(f)  Minor  jDTopoaUwn^  298 

Forms  for  several  accused,  293 
Or  alternative  charge,  293 
Or  degrees  of  guilt,  293 
Must  agree  with  major,  293 
Ck)m.  law  crime  with  statutorv  punish- 
ment, "  libelled  as  Uie  said  crime," 

293 
Where  whole  clause  of  statute  in  major, 

minor  states  part  applicable,  293 
This  sometimes  neglected,  293 
Exception  where  statute  declares  one 

crime  by  different  modes,  293 
Statutes  dealing  differently  with  first 

and  subsequent  offences,  293,  294 
(g)  Statutory  words  used  in  minor,  294 
But  not  if  against  Scottish  forms,  294 
Aggravations  must  be  in  minor,  294 
But  only  those  in  major,  294 
Form  where  several  accused,  or  several 

degrees  of  guilt,  294,  296 
Scope  of  '*  aggravated  as  aforesaid," 

These  words  used  though  all  crimes  in 
major  not  aggravated,  296,  297 

Or  some  acts  not  aggravated,  297 

Aggravation  may  bs  implied  in  statu- 
tory words,  297,  and  note  3 

"  Actor  or  art  and  part "  essential,  297, 
and  note  4 
(h)  Except  in  oon.  of  pregnancy,  297, 298 

Suhtumption^  Time,  2/8 

Form  in  night-poaching,  298 

Three  months  allowed,  298 

Further  latitude  on  cause  shown,  298 

Cases  of  latitude,  299,  300 

Excess  guarded  against,  300 

Time  must  apply  to  offence,  300 

Latitude  by  alternative,  300 

Time  of  main  act  alone,  301 
(i)  But  there  are  exceptions,  301 
For  particulars  tee  Time, 

Subsumpttonry  Locui,  301,  302 

Must  be  correct,  302,  303 

Bad  order  of  words,  302 

Var^Dg  pronunciation,  308 

Parish  not  specified,  304 

Wrong  parish  fatal  if  rural,  304 

Statement  must  not  be   vague,  804, 
305 
(j)  Streets,  fields,  roads,  305,  306 


]  NDICTMEKT — oonHnued, 

Two  of  same  name,  306,  and  note  6, 307 
"At  "or  "in,"  307 

Offence   in   distinctly  different  place 
from  libel,  307,  and  note  5 

Place  shifted  during  offence,  307,  308 

Use  of  "or  near,"  »)8 

General  latitude,  308  to  311 

Place  of  every  act  essential  to  crime, 
311 

For  partiadan  tee  Loeut. 

**  Time  and  place  above  libelled,"  812 
(k)  "  Then  and  there,"  312 

Absence  of  such  words  may  be  fatal, 
813 

But  only  where  two  statements  discon- 
nected, 813,  314 
For  particulars  tee  Loau, 

Modus,  314,  et  seq. 

Preliminary  narrative,  315 

Must  agree  with  minor,  315 

Must  cover  whole  major,  315,  316 

Must  infer  crime,  316 

Consistently  witii  major,  816  to  318 
(1)  Not  going  beyond  it,  319,  320 

Except  as  to  ooUatend  facts,  820  to 
324 

Wrong  to  state  collateral  facts  unless 
necessary  for  proving  them,  324,  325 

Specification,  326 

Notice  and  relevancy,  326 

All  essentials  distinctly  averred,  326, 
327 

Except  where  one  offenoe  only  an  in- 
cident of  another,  328 

Modus,  altemativej^29 

Coupling  charges,  329 

Separate  narratives  not  needed,  829, 
830 
(m)  Same  facta  cannot  be  detailed  twice  as 
distinct  offences,  330 

"  Wickedly  and  feloniously."  380,  331 

"  Aiding  and  abetting,"  332 

Settiujgr  forth  injured  party,  832  to  335 

Description  of  articles,  835 

Inventories,  335,  836 

When  writings  must  be  quoted,  336 

Exception  in  forgery,  337 

And  obscene  publications,  337 

Appendices,  337 
(n)  Description  of  office,  337,  338 

General  reference  to  what  before  de- 
scribed, 338,  389 

Includes  speciality  in  previous  descrip- 
tion, 838,  839 

'•  Wickedly  and  feloniously,"  &c.,  over- 
riding whole  narrative,  9^0 

If  used  correctly  at  first,  340,  341 
-     Objections  to  vagueness  reT>eUed,  841 
to  844 

To  vagueness  of  wording,  344 

To  do.  of  charges  sustained,  344  to  847 
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Indictment — continued. 

To  Tiu^eneas  of   wording  sustained, 

347^48 
Latitnde  "  or  thereby,"  &o.,  848,  849 
(o)  Ciroumstances  warranting  latitude,  849 
"  To  prosecutor  unknown,"  349,  360 
General  latitude,  351 
Not  put  as  separate  charge,  851,  852 
Must  relate  to  similar  mode,  85^ 
Not  permissible,  where  particular  mode 

essential,  853 

{For  partiaUart  gee  Modu» — and  for 
partiadart  at  to  teparate  offences^ 
tee  thete  under  their  retpective  namet. ) 
SuppUmerUary  ttatements  to  Modut,  430 
(p)  Facts  subsequent  to  crime,  430 
Notice  of  unusual  facts,  431 
Absconding  or  outlawry,  481 
Probable  results,  481,  432 
Malice,  avenpent  of^  482,  438 
One  averment  covermg  whole  libel,  43S 
AggravaHonty  438 
Must  be  within  major,  438 
And  bear  out  major  and  minor,  488  to 

485 
Form  of  charsdng,  435,  436 

For  partictuart  tee  AggravaHcn 
(r)  Statement  ofdeelaraiion,  486 
Signing  libelled,  436 
But  not  that  in  accused's  presence,  486 
Libelling  several  d,  436,  487 
Libelling  productiont,  487 
Minuteness  unnecessary,  487 
Misdescription,  438 
Reference  to  previous  description,  488 
Description  of  convictions,  488,  489 

ForjKtrtieulars  tee  Conviction, 
.  Libelling  by  inventorv,  439 
(s)  Condution  qf  libel,  446 
Omission  as  to  verdict,  440 
Objection  held  good  after  jury  sworn, 

440 
"To  deter,"  &c.,  not  essential,  440 
Will  in  crim.  letters,  440 
Two  diets  in  Sheriff  Court,  440 
Signature  <if  libel,  no 
Indt.  by  Lord  Advocate  or  Deputes,  440 
Crim.  Letters  by  Clerk  of  Court,  440 
Inventories  and  appendices  signed,  440 
(t)  List  qfwUnettet,  441,  442 
Names  must  be  correct,  441 
Objection  after  jury  sworn,  441 
Eiror  in  second  Christian  name,  441 
Designation  good  if  it  enables  to  find 

witness,  442 
Error  no  matter  unless  it  mislead,  442 
Objections  before  jury  sworn,  442,  443 
Is  false  designation  statable  after  f  448, 

444 
List  signed  b]^  prosecutor,  444 
Indictment. — Strikmg  out  words  horn,  512, 

513 


Idiogt. — As  defence,  11, 12 
Indobsation  of  Warrants,  254,  255 

Sheriff's  warrant  not  endorsed  in  Scot- 
land, 254 
Bearer  making  oath  of  verity,  254 
Indorsation  in  colonies,  254,  255 
Execution  of  indorsed  war.,  255 
Warrant   must  be  to  arrest  for  trial, 
255 
Inducle.— Fifteen  clear  days,  449 

Fortv  in  Orkney  and  Shetland,  449 
If  libel  for  High  Court  served  there, 

449 
Edictal  citation  sixty  days,  449,  450 
Six  on  crim.  letters  without  jury,  529 
Infamy. — For  corrupt  conduct,  207 
For  perjury,  210 
For  subornation,  212 
An  objection  to  juror,  469 
Infant.— Inciting  infant  to  crime,  4 
Under  seven  not  responsible,  11 
Exposing  and  deserting,  172,  173 
Phicing  in  danger,  172,  178 
Modus  in  Ubel,  406 
Lewd  practices  to,  200,  201 
Debauching  mind  of,  201 
Modus  in  m>el,  420,  421 
INFIBM  Person.— Assault  on,  160 
Influence  of  Husband,  18 
Information. — Signed,  is  necessary  to  com- 
mitment for  trial,  264 
Initials,  Foi^ry  of,  84 
Injured  Party.— Prosecution  by,  275 
Naming  and  designing,  882  et  teq. — See 

Moduty  Letter  g. 
Where  quality  an  element  of  crime,  this 

set  forth  in  Ubel,  885 
Character  of,  how  attacked,  491 
Latitude  in  case  of  injury  to  woman, 
491 
Innkeeper. — ^Attack  on,  not  hamesucken, 
1(54 
Unless  at  night,  164 
Inquest. — Incapacity  to  serve  on,  for  per- 
jury. 210 
For  subornation,  212 
Inbanitt. — Exempts  from  punishments,  11, 
12 
Must  be  true  alienation,  11, 12 
This  suffices,  though  part  rational,  11 

12 
Or  though  reason  return,  12 
Oddness  or  weakness,  12 
Delusion  not  enough,  12 
Cause  of,  18,  and  note  1 
Plea  in  bar  of  trial,  460,  461 
Court  may  test  ex  proprio  motu^  461 
Procedure  where  plea  proved,  461 
Of  witness.  473,  474 
Of  accused's  relations,  488 
Hearsay  of  person  insane,  500 
Verdict  of,  525 
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Insakitt — ocmUntud, 

Present  inaanitr  may  be  found  at  any 

period  of  trial,  525 
Prooedura  where   acquittal  for,  525. 
526 
Insolvent.— Fraudulent  alienation  or  aeore- 
tion  by,  101 
Modus,  d79  to  881 
Instance  of  proseoution,  286. — For  particu- 
lars tee  Indictment, 
Instigation. — Inciting   child  or  idiot  to 
crime,  4 
In  mobbing,  185. — See  Counkl. 
Instruments.— Forging,  99, 100 
Coining,  106,  108,109 
Using,  to  procure  abortion,  152 
INBULTINO  Lanouaqb,  not  a  breach  of  peace, 

188 
Insultinq  Judges,  178 
Intent,  Cmhinal,  is  inferred   from  act 
aone,  1^  2 
Though  mjury  fall  not  as  aimed,  2, 

note  2 
Or  be  not  aimed  at  any  one  in  particu- 
lar, 2 
Even  though  worse  result  follow  than 

was  intended,  2 
Keset,  intent  in,  62 
Assault,  intent  essential  to,  154 
Interest  does  not  exclude  witness,  477 
Interim  Liberation  on  caution,  538,  540, 

541 
Interlineations   not  fatal  to   sununary 

conviction,  535     . 
Interpretation  Section  of  Act  not  quoted 

in  major,  290 
Interpreter   taking  foreigner's  declara- 
tion, 259 
At  trial  of  dumb,  or  foreigner,  460 
Intimation  to  fix  diet  for  trial,  268  et  teq.— 

See  Running  Letters. 
Intimidation  at  elections,  237,  238 

To  prevent  from  doing,  or  abstaining 

from  doing,  lawful  act,  177,  178 
To  person,  or  his  wife,  diildren,  or 

property,  177,  178 
Following  persistently,  177 
Hiding  tools.  178 
Watching,  178 

Attending  to  get  or  give  information 
not  an  offence,  178 
Intoxication.— No  defence,  13 

Is  it  mitigation  in  offence  by  words,  13, 
note  2 
Inventory.— Time  may  be  set  forth  in,  301 
Place,  ditto,  312 

Articles  stolen,  or  the  like,  335,  336 
Productions,  439 
Is  signed  as  the  libel,  440,  441 
Copy  served  bears  to  be  signed,  445 
Investigations  preliminary  to  trial,  279. 
280,  281 


Irbboulab  Marriage,  195, 196.— jSm  Mar- 
riage. 

Jail,  Escape  from.— &e  Prison-breating, 
Judge,  Aasault  on,  160 
Oppression  by,  174 
Threatening,  177 
Slandering,  178 
Breach  of  duty  by,  207 
Slaying— may  be  treason,  225 
As  witness,  475 
Judicial  Examination,  257  et  seq.^See 

Declaration. 
Jurisdiction. — Who  amenable  to,  242 
Peers  and  Members  of  Commons,  242 
Extent.  CommouB*  privilege,  242 
Clerical  and  military  offences,  242 
Clergy  and  soldiers  tried  for  crimes, 

242 
Forgery  abroad,  uttering  here,  243 
Posting  f  oigery  to  England,  243 
Act,  abroad,  taking  effect  here,  248 
Repeated  uttering  of  coin,  243,  244 
P.  0.  offence,  244 
Thief  or  resetter.  244 
Not  tried  for  aggravations  which  attach 

to  place  of  theft,  244 
Piracy,  245 

In  all  cases  three  miles  from  shore,  245 
Harbours,  rivers,  &c.,  245 
Statutory,  high  seas,  245 
Limited  to  British  ships,  245 
And  if  crime  in  foreign  port,  limited  to 

British  subjects,  245 
Coining  offences,  in  Scottish  vessels, 

245 
Court  of  Justiciary^  246 
Has  j.  in  all  cases,  246 
Unless  statute  excludes,  246 
May  exclude  by  implication,  246,  247 
Jurisdiction  in  new  crimes,  24/^  and 

note  2 
Offences  limited  to  C.  of  J.,  247 
High  Court  and  Circuits,  247,  248 
One  judge  a  quorum,  248 
More  may  sit  in  important  cases,  248 
Dates  of  OircuiU,  248 
Two  Courts  at  Circuit,  249 
Power  to  alter  Circuits,  249 
Division  of  Circuits,  249 
Jurisdiction  of  Circuit,  250 
In  abduction  of  voter^  250 
Shetif^  250,  251 

Jurisdiction  in  counties,  250,  251 
And  in  ports  adjoining,  250,  251 
Each  Sheriff   cumulative  over   water 

dividing  counties,  250,  251 
Crimes  competent  to  Sheriff,  251 
Question  as  to  j .  by  restricting  pains,  251 
MagistixUes,  251,  252 
Limited  to  bounds,  251,  252 
Except  under  statute,  252 
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JuRT,  Balloting.— 468,  4C9.— 5te  Atgize. 

Justice.  —Conspiracy  to  pervert,  240 

Justice  of  Peace.— Jurisdiction  of,  261, 
252 
One  signing  arrest  warrant,  254 
Two  to  constitute  Court,.  5o7 
Except  under  statute,  537 
Both  must  sign  deliveranoes,  537 
Preses  signing,  537 
Deliverance  by  quorum  good,  though 

also  signed  by  unqualified  j.,  537 
J.  decidmg,  though  not  at  proof,  bad, 
587 

Justiciary,  Court  of,  246  etjeq. 
Jurisdiction  in  all  cases,  246 
Unless  statute  excludes,  246 
Jurisdiction  in  new  crimes,  246,  247 
What  crimes  limited  to,  247 
Hig:h  Court  and  Circuits,  247  to  250 
Jurisdiction  of  Circuit,  250 
Commitments  direct  for  trial,  265 

Justifiable  Homicide.— Judge  senteneing, 
140 
Those  executing  rantence,  140 
Deviations  from  sentence,  140 
Magistrates  suppressing  riot,  140, 141 
Rules  as  to  rioters,  141 
Riot  Acts,  141 

Officer  killing  when  resisted,  141 
Royal  Forces  on  orders  of  magistrate, 

141 
Or  on  own  responsibility,  141 
Need  not  wait  till  attacked,  142 
Serious  menace  enough,  142 
Ship  refusing  to  bring  to,  142 
Duration  of  plea  of  duty,  142 
Protecting  arms  from  capture,  142 
Citizen  resisting  murder,  142 
Even  murder  of  another,  142 
Killing  ravisher,  143 
Person  with  woman  killing,  143 
Highway  robber,  143 
Housebreaker,  143 
Particularly  at  night,  143 
Question,  preventing  escape  of  thief, 

143 
Danger,  true  criterion,  143 

Kino. — Scope  of  term,  220 

Assault  on,  227,  228 
Kirk  Session  Minute.— Confession  in,— 
not  evidence,  511 

Labelling  Productions,  281 

Landed  Jury,  469 

Landlord. — Fireraising  by,  113, 114 
Hamesucken  by,  164 

Last  Criminal  Letters. — Last  resort  un- 
der, 1701,  c.  6 ;  271,  272 
Service  essential  to  recommitment,  271 
Competent  at  any  time,  271,  272 


Last  Criminal  Letters  -eontiivuecL 
But  must  be  new  letters,  272 
Sentence  within  forty  days,  272 
Otherwise  absolvitor,  272 
No  matter  what  the  cause,  272 
Limit  only  when  accused  reimprisoned, 

272 
Liberation  thereafter  does  not  elide, 

272 
Delays  at  accused's  desire,  272 
Latitude. — Of  time  in  libellinyg^,  298,  et  9eq. 
— (jStec  TiiM.) 
Of  locus,  301  et  seq. — {See  Locus.) 
Of   modus,  814  et  aeq.—{See  Modus, 
Letters) 
Law  Adviser. — Secrecy  privilege,  480 
Friend  acting  as,  480 
Extent  of  privilege,  480 
Rights  of  opponent  where  agent  ex- 
amined, 480,  481 
Laws. — Conspiracy  to  alter,  240 
IiATiNG  Foundation. — To  discredit  witness, 
486 
Exception  to  rule,  486 
Leasino-making,  228 

Legal  Assistance. — Court  assign — to  ac- 
cused, 460 
Unless  accused  decline,  460 
Lent.— Theft  x)f  article,  18,  41 
Lethal  Weapon. — Obsolete  aggravation  of 

assault,  157 
Letters. — Offences  regarding.  —  See  Pott 
Office. 
Threatening,  ;i75, 176.  —  See  Threat*. 
Of  intimation,  268  et  aeq. — See  Jiutuning 

Letters. 
Of  accused  as  evidence,  513 
Of  ethers  to  him«  .513 
Letters,  Criminal. — See  Criminal  Letters. 

For  particulars  see  Indictment. 
Leviticus.— Law  of  Incest,  198, 199 
Levying  War,  222,  223.—^  Treason, 
Lewd  Practices,  200  et  seq.—See  Indecent 

Practices. 
Lewdness. — Assault  to  gratify,  157 
Libel. — See  Indictment. 
Liberation.— Under  1701.  e.  6;  268  et  seq. 
— See  Running  Letters. 
On  caution  in  review,  538,  540,  541 
Libidinous.  —Assault,  157 

Practices. — See  Indecent  Practices. 
Libidinous  Practices,  200  et  seq.—See  In- 
decent Practices. 
List  of  Assize. — Served  with  libel,  445 
Need  not  bear  to  be  signed,  446 
Mode  of  making  up,  468  and  note  4 
List  of  Witnesses. -Kequisites  of,  441, 
to  444 
Service  of,  445,  446 
List  for  defence,  454 
Loan.— Excludes  theft,  18 

Unless  for  specific  purpose,  41 
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Vaj\  'ffs^  'A  -mjTU,  -V'2,  5';5 

<'>/'*  T^tfj  ^r^K.  wr*,:-/  ftt^J,  3M 
K,t  L/yi  t/y«i«  pu->i..  '>4 

>«i.'«<:  «r../.ri  I/.;;^^^  be  tovn,  pwicb,  or 

Fart  </f  »tf«A  ij'A  «f«fM-rjtuti,  3»>5,  906 
Or  x/nr*.',  .jif  eijtrr.  '^^ 
"  K.«:  'i  '^  farm  '/,"  :y««5 

Two  ir*.r':«,'t«  */l  auae  name,  306,   and 

*'  J I "  <y/Teni  pl&ce  c!o«ie  bj,  307 
But  "  tVt  **  mort  ruurr/w,  .'y;7 
**  Within  "  cfnurb*Jtx  d«.-*crij/tKm,  807 
Wrmjjr  th'i^j^fb  cknte  to  trucj — fatal,  307, 

and  uotH  5 
1  Attain  nhiftci  durinj^  crime,  307  to  309 
'*  (AT  iw5«r  "  prcYentu  ditticultv,  S'^'^J 
O/nttniJoiin  iin«  of  street,  witL  different 

tiatne,  '^^P'i 
**  To  pr^Mcutor  tinknown,"  308 
C'fljif^  where  libollint^  difficult,  309,  810 
Kut^M^xliftutut,  •reset,  pocket-pickizu;: 

Crimen  at  nea,  309 

HtitK^rnation,  309 

TJicft  in  trataitu,  309 

Theft  of  animalii,  309 

NetN  or  ftjih  from  netn,  309 

Found  property,  8^)9,  310 

Forffery,  or  threatening  letter,  310 

Floce  of  uttering  diatinct,  310 

Latitude  in  uttering,  310 

Flace  of  fini  marriage  in  bigamy,  810 

Crime  involving  tract  of  time,  310 

liepeated  crime,  310 

Concealment  of  pregnancy,  810,  811 

Huecial  circumstance!,  311 

Flace  where  crime  completed,  311,  312 

But  not  place  of  consequences,  311 

Flace  in  crimen  ootUinuum,  312 


^^ 


314 

Or  tw-.'  art 

1>jUj[I>^  Fife-OT-m-X 

Fr%;-  i-ae  l^  tr^e  toC  4:2 
C.<:ric  s«e<e*i  z.:A  La-re  pjMM»4«a.  4S2 
Fif-T  \/c'A  Mheire  Uj  be  secxi,  4i± 
W^ift  if  Mvcr  IK  cutAni  <d  dak,  433. 

4S3 
Sealed  packet  loiTed,  453 
BctA.  ocJt  part  si;^^^  4S3»  &4 
I»ij^L^  for  defe&ce.  i^ 
Ic  ^Lenff  C-xut,  426 
0{:>;*«tkas  most  be  bef<ve  pay 
470 

LoDcccG   Special 
trtaL4S4 

loDorxG  WmncRS  Ij«t  fob  Accram, 
Si^nicd  li<t  with  Clerk.  4>4 
Double  with  prosecutor,  45^ 

LoBD  ADVocaTS. — Powen  aa  to  bail,  966, 
2S7 
Intimation  onder  1701,  C^  6,  to  968 
Prosecutes  in  any  Court,  273 
Sucoeasor  may  take  np  libels.  27S,  279 
Not  liable  in  costs  or  penalties,  279 
Indictment  the  privilege  of,  2&2 
May  i^ipear  by  delates,  457 

M ACER.— Executes  libel,  444 
Madxess,  11, 12,  13.— &e  /aasaihr. 
Magistrate.— Privileges  under  Bioi  Act, 
141 

Quelling  mob,  141,  142 

Assault  on,  160 

Threatening,  177 

Jurisdiction  of,  251,  252 

Ordering  arrest,  253 

Indorsation  by,  254 

Any  m.  may  take  dedaraiion,  257. — 
See  Dfelaration. 
Mail.— Theft  from,  25 

Statutory  ditto,  70  to  78— iSfee  Pott  Office. 
Maim.— Injury  with  Intent  to,  144 
Major  Proposition.— Things  essentia],  286 

General  m.  includes  old  statutes,  5fi37 

Statement  of  crime,  287 

Aomen  juris  specific,  217 

Nomen  and  fuller  description,  287 

General  description  without  nomen,  287 

Altematiye  m.,  287 
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Hftjoif  Proposttlo&- 

Major  "pROTONnov-^eonHnued, 

Different  descriptioiis  of  tame  Grime, 

coupled  by  "  or,"  287 
'*  As  IU80  "  the  proper  disjunctive,  288 
Check  on  lavish  use  of  alternatives,  288 
Libelling  special  statute,  288,  289 
Whole  clause,  289 
Title  not  (quoted,  289 
One   section   depending   on   another, 

both  Quoted,  289 
The  explaining  one  narraiivi,  289,  290 
M.  in  incest,  290 

Interpretation  section  not  quoted,  290 
Stat  modified  by  later  both  quoted,  290 
Jurisdiction  or  punishment  statute  not 

quoted,  290,  291 
Nor  statute  empowering  bye-laws,  290, 

291 
Or  giving  facility  in  libelling,  291 
Aggravation  must  be  in  m.,  291 
Though  various  degrees  of  aggravation, 

one  m.  suffices,  291 
Aggravation  implied  in  statute,  292 
Malice  not  in  major,  292 
"  Particularly  "  and  "  especiaUy,**  292, 
293 
Majority  of  assise  may  return  verdict,  519 
Malice. — Not  averred  in  major,  292 
Time  of,  not  libelled,  301 
Averred  in  general  terms,  432 
Objection  to  witness,  478 
Proof  of  malice,  489,  490 
More  than   fortnight   prior,   requires 

notice,  490 
May  go  back  long  time,  490 
M.  denied,  no  notice  needed  to  prove 
it,  490 
Malicious  Mischief.  —Definition  of,  116 
What  falls  under,  116 
Obstructing  railroads,  117 
Btat.  and  com.  law,  117 
Action  relating  to  disputed  rights,  vio* 

lence  necessary,  117, 118 
Mischievous  intent  essential,  118 
Attempt  at  m.,  118 
Agmvation  of  intent,  118 
Of  housebreaking,  118 
Destroying  looms,  &c.,  119 
Punishments,  119 
Modus,  Ubel  for,  894,  395 
Owner  of  property  stated,  395 
Malversation  of  Office,  207 
Mania,  11, 12,— See  IntatvUy. 
Mandate  to  cautioners  for  accused,  458 
Manslaughter.— iSm  Culpable  Homicide. 
Mark.— Forgery  of,  84 
Marriage. — Irregular,  195 
Not  crime  at  com.  law,  195 
No  banns  or  certificate,  195 
Person  not  minister,  195 
Pretence  of  being  minister  not  essen- 
tial, 195 


,— -Hliior  FropOBltloiL 


Marriage — contin  ued. 

Religious  act  essential,  195, 196 
Modus  in  Ubel,  415,  416 
By  promise  and  cop.  in  bigamy,  197 
Or  by  hab.  and  rep.,  197 
Incestuous  second  marriage  bigamy,198 
Falsehood  in  registering,  102 
Masters. — Assault  to  cAncuss,  157 
Conspiracy  to  concuss,  240 
Cannot  prosecute  for  wrong  to  servant, 
275,  276 
Measures.— False,  94,  95 
Medical  Witnesses  remaining  in  Court, 

479,480 
Medical  Report.— Sworn  to  as  true,  507 
Made  out  ex  intervallo,  507,  508 
Should  not  contain  hearsay,  508 
If  writer  dead,  can  it  be  used?  508, 
note  2 
Meeting. — Legal,  becoming  mob,  180 

Distinction  in  such  case  as  to  art  and 

part  of  mobbing,  182,  183 
Disorderly  conduct  at,  187 
Meuort. — Feebleness  of,  may  not  exclude 

witness,  474 
Menace.— May  be  assault,  154 
Merchant  Shipping  Act.— Appropriating 
wreck,  &c.,  60 
Modus,  ditto,  362 
Breach  of  duty,  risking  ship,  193 
Modus,  ditto,  414,  415 
Unseaworthy  ship,  193 
Modus,  ditto,  415 
liERiTS.- Review  excluded  on,  545,  546 
Where  impUed,  546 
Cases  trenching  on  the  rule,  546 
Messenger  at  Arms.— May  execute  libel. 

444 
Militart  Prisoner.— Rescue  of— not  de- 
forcement, 213,  214 
Mind,  Weakness  of.— No  defence,  11, 12. 
—See  Jfuanity  and  Wtabuee^/Mind, 
Minor  Proposition,  293 
Forms  of,  293 
Must  tally  with  major,  298 
Major  stating  crimes  and  minor  "  said 

crime  "  bad,  293 
Statutory  exception,  293 
Whole  clause  of  act  in  major,  minor 

should  specify  part  applicable,  294 
This  sometimes  neglected,  294 
Exception  where  one  crime,  by  different 

moKles,  294 
Statute  dealing  differently  with  first 

and  subsequent  offences,  294 
Statutory  words  to  be  used,  ^5 
But  not  if  inconsistent  with  Scottish 

forms,  295 
Aggravations  in  minor,  295 
Only  those  in  major,  295 
Form  where  several  accused,  or  several 
degrees,  295 
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TV«9«*   voHi   «>MSf«!!U«t.    tfaocgfc   all 
Or  M^/Vit  «#  tL*  act*  m4  a^Epsvatod, 

kie/jTxrtXi^m  wnj  be  nif^M^  ia 
tr/Tj  wordi«  2fl^,  aa4  E*r^  2 

**  A'^^Mtr,  m  art  aA«l  Mfty**  ' 
aM<,  2y7«  aftd  nr/U  4 

R«/^/t  in  eon  <^  prt^Mncy,  297,  9W 

UwM\ff.     W*^    to    11^.  — &«    M4did4mM 

yLi%rHiHt*t%   t9¥  TmuAJifft. — ^DefiahicB   of, 

I'tHfivhrrMriit  foTf  229 

Grxid  character,  19 
Yfwth,  16 

lTiHti«7ri«e  of  bniikaiid  or  parrat,  16 
WmUchomi  rif  mind,  16 
Mrmfifjfo.  -Definitvjnof,  180 
C^nwynirNe,  combinatkio,  190 
Alarm  of  Hc((cm,  140 
If  obk^ct  national,  treanon,  180 
But  if  UtCHl  may  be  mobbing,  180 
No  flze<l  number,  180 
Twelre  hj  Kiot  Aet,  180 
Aiwembly  need  not  be  illegal,  180 
Vnr\f(m>  taken  up  miftcee.  181 
But  combination  eMentiai,  181 
Tacit  combination  vutiknent,  181 
Ixjtfal  obicct  no  excuse,  181 
MuMt  be  in  br.  ot  peace,  181 
Violence  not  eiwontial,  181 
0|i[)OHin((  lawful  btminera,  181,  182 
l>iM)rdorl y  acte  hold  acta  of  all  proMBt, 

182 
What  if  ffuilty  preNonoe,  182 
Duty  to  leave  or  aid  law,  182 
Dint! notion  if  meeting  legal  at  first,  182, 

183 
In  auch  oaiio  refusal  to  disperse  necee* 

sary,  182,  183 
I{if<h  crimoN  not  of  all  present,  183 
UnlofM  part  of  known  purpoHo,  183 
Or  party  active  in  that  proceeding,  188, 

184 
(*rimo  after  mob  dispersed,  184 
May  bo  guilty,  though  not  present  at 

moment  of  offenco,  184 
Iniitigntor  liable,  IH^ 
Afturhohajileft,  185 
PriNonor  incitlnff  to  rescue,  185 
Puniithniont,  185 
IHot  Act,  185 
DoNtntying  buildings,  185 
AotM  not  within  sanction,  185,  186 
Hoinaining  after  Act  road,  186 
Who  must  read,  180 
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part  oi  poipoae,  409, 
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Cr«uaoe  pan 
"Porpose  «Ekoo«m,~408 

To  i£tixnidaSe   penoM  " 
tb<n^  asMBS  giv«B,  ¥^.  4>.« 

Acts  tj.'.*jmmz  paipoee*  4^^ 

Acts  Bo(  ordTcaiy  to  saob 
Dttjor.  4*J» 

Onii£Mrj  acta  not  specified.  409 

Nor  bcmoos  if  part  of 
410 

Form  ■^■tfny  accused's  gmkt.  410 

Act  read,  stated  marrafire,  410 
MODLLS. — Bow  to  be  proved,  506 

Made  by  ncatral  party,  508 

Should  show  matter  in  osoal  state,  503 
MODCS.  —Preliminary  narratiTe,  315 

Consistency  with  alBnnation,  315 

**  Or  otherwise  "  proper  diqunctive,  315 

Spefies/acti  for  whole  major,  316 

Btatntory  crinsea  exception,  316 

Must  infer  crime  cbafged,  316 

By  consistency  with  maj<Mr,  316 

GNniasion  of  "  masterfolly  "  in  stootli- 
rief,  316,  317 

Omission  of  "  knowingly  '*  in  statutory 
charge,  317 

"  Wickedly  and  feloniously  "  substi- 
tuted for  8tatut4X7  words,  317 

"  Authority  "  instead  of  "  excuse,*'  817 

Description  of  weapon  in  one  section 
misapplied  to  another,  817,  318 

"  Or  one  or  more  of  you  "  badly  placed, 
818 

Danger  omitted  in  statutory  obstruetioxi 
of  railwayB,  318,  319 

Position  of  accused,  where  tills  an  ele- 
ment of  crime,  319 

Concealment  of  effects,  accused  not  said 
to  be  owner,  819 
(b)  Narrative  tekhin  major,  319 

Averment  as  to  movables  in  wilful  fire- 
raising,  819 

Mob  acting  "  theftuously."  319 

Words  added  to  statute,  819.  320 

One  narrative  for  statute  and  com.  law, 
no  objection  that  "wickedly  and 
feloniously  "  used,  820 

Statute  using  technical  word  "steal, 
embeazle,'*  &c.,  such  words  as 
"wickedly,'*  &c.,  competent,  820 

Collateral  oiroumstances,  820 

Part  of  ra  aesta^  820 

Though  interring  crimes  not  in  major, 
820 

Night-poaching  offences,  820,  821 
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Modvs. 


Modus — eowtinued. 

"  Falsely  and  fraudulently  **  in  forgery, 
821 

(c)  Minor  f ofvery  chaived  as  "  falsehood 

and  fraud,"  821 

Riot  hj  a  "  mo6,"  321,  822 

Facts  implying  another  offence  in  proof 
of  intent,  3^2 

"  Attack  and  assault "  in  mobbing,  322 

Mode  of  wilful  fireraising,  firing  move- 
ables, 822 

Bve-laws  in  modus,  822 

Cnaige  of  acting  in  concert,  823 

Concert  with  mob,  828 

(d)  Concert  with  person  deceased,  323 
Facts  of  prior  date  to  prove  intent,  323, 

324 
Collateral  facts  to   be   libelled   only 

where  indispensable,  824 
Facts  involving  another  serious  offence, 

825 
Detail  must  come  up  to  charge,  325 
As  notice  to  accusea  and  ju&e,  826 
Must  contain  all  essentials,  3^ 
Duly  connected  together,  826 
Reasonable  disclosure,  826,  327 

(e)  General  narrative  followed  by  special, 

327 
General  narrative  need  not  be  complete 

in  itself,  327 
Form  of  assertion,  not  of  narrative,  to 

be  followed,  827,  328 
One  crime  as  incident  of  another,  828 
Assault  in  mobbing,  828 
Conspiracy,  threatening  letters  as  an 

incident,  not  given  at  length,  828 
Alternative — one  or  other  mode,  329 
Charges  separated  by  *'or,**  **  or  other- 

wMc,   829 
Chaijies  joined  by  ''Jvrtker  "  or  [*  Zifa- 

Altemative — different  crimes,  829 
Disjunctive  "  or  otkermae"  329 

(f)  Separate  narratives  not  essential  for 

each  crime,  829,  830 
Even  in  statutory  oases,  829,  830 
And    where   two   alternative   intents 

libelled,  380 
But  tame  act  cannot  be  narratived  twice 

as  two  offences,  880 
"Wickedly  and  feloniously,"  "culp- 
ably," &c.,  330,  881 
Such  words  do  not  make  relevancy,  831 
Merely  an  assertion  of  dUposUioK  of 

accused,  331 
"  Aidmg  and  abetting,**  882 

(g)  Charge  of  persons  being  associates,  832 
Naming  of  persons,  882 

Injured  party,  882 
E^Tor  as  to  injured  party  fatal,  888 
Error  as  to  others  may  be  fatal  to  part 
ofUbel,888 


Modus — ronftaasd. 

Difference  of  spelling  not  fatal,  333 
Distinctness  wnen  dispensed  with,  883 
(h)  Description  preventing  doubt,  888 
Br.  of  Trust — ^treasurer  of  society,  883 
Some  members  of  society  named,  834 
Same  as  to  creditors,  884 
Substantial  error  fatal,  834 
Name  by  which  known  suflBcient,  384 
Residence  at  date  of  libel,  334 
"  Having  no  fixed  residence,"  884,  335 
Error  in  trade  of  injured  party,  385 
(i)  Where  quality  of  injured  party  an 

aggravation,  must  be  averred,  835 
Or  age  of  party,  335 
Animals  and  things,  885 
General  description,  885 
In  ordinary  language,  885 
Inventory,  885 
Form  of  mventory,  336 
Writings  when  quoted  at  length,  336, 

837 
Dispensed  with  in  forgein^,  837 
Case  of  obscene  works,  ^7 
(j)  Document  only  incidental,  not  quoted 

at  length,  837 
Doeuments  in  appendix,  837 
Description  of  offices,  duties,  ftc. ,  887, 

838 
If  name  well  understood,  this  enough, 

838 
Question  whether  specificatiou  correct 

is  one  of  proof,  3o8 
Provided  duty  aUeged  prima  fade  con- 
nected with  office,  338 
Whatever  once  described,  need  not  be 

agam,  388 
(k)  Reference  suffices  though  in  a  different 

charge,  338 
Embraces   qualities    before    detaUed, 

838 
Narratiye  referred  to.  339 
"  Manner  above  Ubelled,"  839 
But  reference  to  several  complicated 

charges  not  allowed,  839 
And  matter  must  have  been  really  set 

forth  before,  840 
Qualifying   words   ("wickedly,"   &c). 

overriding  whole  narrative,  340 
If  wrrecUy  used  at  outset,  340,  341 
Objections  to  vagueness  repelled,  841 

etmq. 
Critical  objections  to  words  repelled, 

844 
Objections  to  vagueness  sustained,  844 

etteq. 
Objections  to  words  sustained,  847 
Specialties  excuse  latitude,  849 
Bigamy,  longr  time  between,  849 
Not  invariable  to  add  "  to  proscr.  un- 
known," 849,  860 
Latitude  kepi  within  bounds,  351 
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Modus — etmiinued. 


Modiift— Mnrdir,  Attempt  to. 


Latitude  competent  as  to  whole  narra- 
tive, 351 
(m)  Must  imply  timUar  mode,  851,  352 

And  must  be  port  of  modus,  352 

Not  competent  at  close  of  libel,  352, 
853 

Not  competent  where  one   mode   of 
essence  of  charge,  353 

Particularly  in  statutory  cases,  353 
For  particulan  as  to  separate  crimeSf 
§ee  tkae  untUr  ikeir  respective  nanus. 
Monomania.-  May  be  no  defence,  12 
Motive. — Need  not  be  proved,  2 

Competent  to  prove,  489 
Movables.— Escheat  of,  in  murder,  131 

In  treason  and  misprision,  225,  226 

In  deforcement,  obsolete,  216,  217 
Murder,  Definition  of,  122,  123 

Intent  to  kill,  123 

Recklessness  of  life,  123 

Age  and  state  of  deceased  an  element, 
123 

Murder  by  violence,  123 

Weapon  not  essential,  123 

Smothering,  123 

Throwing  acid,  123 

Starving,  123 

Throwing  from  height,  123 

Spring  gun,  124 

Blows  with  fist,  124 

Grievous  harm  intended  and  likely,  124 

Delinquent  discarding  deadly  and  using 
other  weapon,  124 

Duelling  murder,  though  deceased  the 
challenger,  124 

Murder  hy  poison,  124 

Mode  of  giving  no  matter,  124 

Injection,  puncture,  fumes,  124 

Turning  on  gas,  124 

Poison  need  not  be  virulent,  124 

Purgatives  to  invalid,  124,  125 

Murder  by  death  resuUing  from  anotiher 
crime,  l25 

Aborting  pregnant  woman,  125 

Exposing  child,  125 

Death  caused  by  fireraising,  125 

Fall  in  struggle  with  robber,  125 

Wreckers  showing  false  lights,  125 

Scuttling  ship,  125 

Jailer  placing  prisoner  beside  wild  ani- 
mal, 125 

Causing  another  to  kill  in  dischai^e  of 
duty,  126,  128 

Procuring  sentence  of  death  by  false- 
hood, 126 

Plea  of  provocation,  127 

Words  or  insult  no  palliation,  127 

Nor  blow  with  hand,  127 

Violence  causing  fear,  127 

Retaliation   not   reckless,    murderous 
purpose  not  presumed,  127 


Provocation  recent,  128 

Retaliation,  though  instant,   may  be 

murder,  128 
Slaving  trespasser  or  thief,  128 
Killing  officer  executing  warrant,  129 
Irrsginarity  of  warrant  no  excuse,  129 
Unless  in  apprehension  of  injury,  129 
Officer  kiUing  in  executing   warrant, 

129,130 
Not  excusable  unless  serious  danger  if 

he  advanced,  130 
Fear  of  blows  no  palliation,  130 
Officer  killing  person  fleeing,  130 
Does   flight    from    criminal    warrant 

justify  killing?  130 
Officer  killing  under  illegal  warrant, 

130 
Or  legal  warrant  illegally,  130 
Question  if  irregularity  not  known  to 

him,  130 
Ro^^al  forces  taking  life,  130,  131 
Privilege  only  when  on  duty,  130 
And  when  seriously  attacked,  131 
Punishment,  131 
Modus,  in  libel  for,  395  el  seq. 
May  chaige  combination  of  injuries, 

Or  alternative  injuries,  896,  397 
State  of  body  making  Ubellmg  difficult, 

396 
Death  by  supervening  disease,  398 
Murder,  Attempt  to.— Assault  with  intent 

to  kill,  143,  144 
Intent  presumed  from  act,  144 
Attempt  when  complete,  144 
Mixing  poison  with  food,  144 
Giving  poison  to  another  to  administer, 

144 
Whether  an  accomplice  or  not,  144 
Punishment  at  common  law,  144 
Statutory  attemotSf  144 
With  fire  or  otner  arms,  144 
By  poisons,  144 

To  suffocate,  strangle,  or  drown,  145 
Throwing  acids,  145 
Intent  not  essential  in  case  of  firearms, 

145 
Attempt  to  discharge — enough,  145 
Scope  of  term  loaded,  145 
In  stabbing  oases,  injury  essential,  145 
Poison  must  have  been  taken,  145 
Acid  cases,   serious  iaiuiy   essential, 

146 
Need  not  be  injury  to  person  aimed  at, 

146,  note  2 
Where  act  would  not  be  murder  if 

death  ensued,  no  capital  sentence, 

146 
Question  how  this  to  be  decided,  146 
Statute  relates  to  Queen's  subjects,  146 
Modus,  401,  402 
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MUBSEUS.— Theft  of,  19,  20 

Attempt,  76 
Mutilation  of  Docxtments,  94 

Modus,  ditto,  378 

Of  bill  by  cutting  off  signature  may  be 
forgery,  85 
MxrrmT.— Seducing  Boyal  forces  to,  281 

Kamino  of  Persons  in  the  Libel,  332  to 

935.— See  Modus,  Letter  ff. 
Narrow   Seas.  —  Hostile    act    within, — 

treason,  224 
Neglect  of  children  or  infirm  persons, 

172,  173 
Neglect  of  Duty.— By  judges,  officials, 
191 
P.  O.  official  absent  from  duty,  191 
Modus,  ditto,  413 
Direct    injuiy  to  public  service   not 

essentifu,  192 
On  the  road  or  at  sea,  192,  193 
May  be  relevant  though  no  injury,  192 
In  general  case  must  be  injury,  192 
Statutory  offences  by  ship's   people, 

193 
Modus,  ditto,  413,  414,  415 
Reckless  use  of  arms,  193 
Firing  at  window,  193 
Night-Poaching.— Scope  of  term  night, 
188 
Of  term  game,  188 
Taking  or  being  on  land  armed,  188 
2d  and  3d  offence,  189 
Section  includes  only  one  offence,  189 
All  need  not  have  instrument,  189 
Boads,  limited  to  taking  on,  189 
Violence  to  person  apprehending,  190 
Weapon,  stones  included,  190 
Three  or  more,  on  land,  190 
Does  not  extend  to  roads,  190 
All  need  not  be  armed,  190, 191 
Tenant  within  sanction  of  act,  191 
Prev.   conv.   of  laud  offence  in  road 

offence,  and  vice  versa^  191 
Description^of  night  in  libel,  298 
Modus  in  Ubel  for,  410,  411 
Proprietor  should  be  named,  411 
Ne^  not  say  "  open*'  or  **  enclosed,*' 

411 
Misplacement  of  word  "unlawfully," 

411 
All  names  known  given,  413 
Statement  as  to  '*  three  or  more,**  413 
NoMEN  Juris,  in  libel,  must  be  unambigu- 
ous, 287 
Along  with  general  description,  287 
Not  essential  to  major  prop.,  287 
Nonage. — Child  under  7  irresponsible,  11 
No  capital*  sentence  till  puberty,  11, 
and  note  5 
Non-beoollection.— Profeasioii    of,— may 
infer  perjury,  208 


OOQrt 

* 

**  Not  Guilty."— Ambiguous  plea  held,  466 
Plea  of  withdrawn  during  trial,  518 
Verdict  where  case  given  up,  625 

Notaries.— False  deed  by,  82 
Forgery  by  deceiving,  82 
Pretending  to  be,  90 

Notes. — Use  of,  by  witness,  483 

Notes,  Forged.— Possession  of,  99, 100 
Vending,  100 

Notes  of  Evidence  must  be  taken  in  Su- 
preme Court,  518 
And  in  Sheriff  and  Jury  oajses,  518 

Notice  of  Citation,  448 

Oath.  —  Not  necessary  before  warrant,  253 
Unless  required  by  statute,  253 
If  required,  want  of  it  fatal,  253 
Or  want  of  oath  of  complainer  himself, 
where  that  required,  532 
Oath  of  Calumny  in  private  prosecution, 

278 
Oath  of  Verity  under  statute,  532 

Of  endorsed  warrant,  254 
Oath,  Pause. — An  offence,  though  not  in- 
ferring perjury,  211 
Oath,  Reference  to. — Wholly  incompe- 
tent, 475,  486 
Oaths,  Unlawful.— 230, 231.— iSoe  Unlaw- 
ful Oaths. 
Objections  to   relevancy,  464,  465. — Su 
JteUoancy, 
How  far  statable  on  appeal,  529 
Obligatory. — Must   writ  oe — in  forgery, 

80,81 
Obscene  Works.— Dealing  in,  203 

How  libelled  to  avoid  quotation,  337 
Form  of  modus,  421,  422 
Obstructing  Court,  217 
Obstructing  Officers,  217 
Preventive  officers,  235 
Obstructing  Presbytery,  217 
Obstructing  Railroads,  117 

Modus  of  libel  for,  395 
Offensive   Weapon. — In  night-poaching, 

190 
Office. — When  duties  of —to  be  stated  in 
libel,  337,  338 
If  name  (e.^.,  teller)  well  understood, 
this  sufficient,  338 
Officer. — Keeping  proceeds  of  poinding — 
br.  of  trust,  66 
Br.  of  trust  by  excise  o.,  70,  note  1 
Of  law — assault  on,  160 
Assault  by  o.  on  prisoner,  161 
Obstructing,  217 
Official. — Corrupt  conduct  by,  207 

Deprivation  of  office  for  ditto,  207 
Open  Coubt.— Trial  must  be  in,  455 
Unless  cleared  for  disorder,  455 
Or  indecent  oases,  455 
If    the    latter,  doors   opened   before 
yerdiot,  455 
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Opodnc  hM&t  -  Pwjirjr. 


OFBKiKa  Letter  m-V.  0.  frng-,  70,  71 
Opening  Lockfabt  Places.— iSee  Loe^fatf 

Placet. 
Opinion.— Oath  of,— not  perjury,  208 
Unlew  of  eorrupt  origin,  208 
Evidenoe  of  o.  when  competent,  487 
And  how  limited,  487 
Opprebsion.— Under  ooloor  of  law,  174 
Judges  acting  oppressiTely,  174 
Belevsnt  charge  against  private' party, 

174 
Btrong[  overt  acta  neceanury,  174 
Sometmdes  an  iffigravation  of  another 
crime,  174, 175 
Opfbebsion  in  Summary  Progedurb,  5S2, 
533. — For  particulart  iee   Stimmary 
rroetuHT€m 
OppRS88rvB  Examination  of  accused,  260 
Order.-  Power  of  Court  to  maintain,  456 
OUTBUiLDnra. — Attack  in,  not  hamesucken, 

164 
Outlaw. — Cannot  prosecute,  276 
Cannot  be  juror,  469 
Nor  witness,  47^ 

Court  will  not  repone  witness  at  trial,  476 
Accused  may  be  reponed  before  trial, 
464 
Outlawry. — May  be  averred  in  libel,  4dl 
Not  pronounced  in  absenoe  of  prose- 
cutor, 459 
Accused  not  appearing,  strong  grounds 

necessary  to  prevent,  458 
Cautioner  cannot  object  to^  458 
Does  not  exclude  trial,  463,  464 
Recalled  by  placing  at  bar,  464 
Overpayment. —Retention  of— theft,  89 
Whether  paid  to  delinquent  or  one  for 
him,  39 
Overt  Act.— ^Sm  TreatOK. 
Ownership.— Libelling  of,— in  theft,  859,. 
360 
Must  be  libelled  in  fireraising,  391 
And  in  mischief  to  property,  39& 
And  night-poaching',  411 
Oysters.- Theft  of,  19 

Panel.— Namiiu:  of,  in  libel,  282  to  286 
/*or  particuMrs  see  Indictment,  Letter  a, 
Chai^ng  in  minor  prop.,  293  et  teq. 

Pardon. — By  Crown  or  statute,  549 
May  be  conditional,  549 
Supreme  Court  apply  it,  549 
Presence  of  accused  not  necessary,  549 
Sigrnature  of  one  judge  suffices,  549 
Court  grant  warrants,  to  carry  out  con- 
ditional pardon,  549 

Parent.— Reset  by  parent  of  thief,  68 
Assault  on,  159 
By  parent  on  child,  15^ 
Beating  or  cursing  parents,  162, 163 
Modus,  ditto,  403,   404>— iS^  Beating 
PareiUt,  Cwning  Partntt» 


Parish.— Not  essential  m  tociu,  804 
Error  in  rural  p.  fatal,  403,  304 
But  not  in  town,  804 

Parishioners  cannot  prosecute  for  resist- 
ance to  induction,  275 

Parole   Proop,   486   et  eeq.—See   Pro^y 
Letter  a. 

Participation.— <Sm  Art  and  Part. 

Particularly.^ — Use  of  in  major  prop.,  292 

Patron  of  Parish  majjr  prosecute  for  re- 
sistance to  induetion,  275 

Pawnrroker.— Taking  by,  not  theft,  18 
Br.  of  trust,  65 

Payment.— Tendered,  no  defence  in   de- 
foiioement,  215 
Or  p.  asserted  to  have  been  made,  215 

Peace. — Security  to  keep  the,  16,  note  7 
Breach  of,   187,  188.— iSoe   Breach  of 
Peace. 

Peace,  Justice  of.— Jurisdiction,  251,  252 

Peers,— Jurisdiction  over,  242 
Application  for  bail  by,  267 

Penal  Servitude.— Periods  of,  16, 17 

Penetration.— Essential  in  rape,  167 
Extent  of,  167,  and  note  11 

Peremptory  Challenge  of  jurors,  468 

Perjury.— Definition  of,  207 
Falsehood  explicit,  207 
Omission  not  perjury,  207 
Prosecutor  must  prove  opposite  facts, 

207,208 
Falsehood  must  be  absolute,  208 
Profession  of  non-reooUection  may  be 

penury,  208 
Falsehood  must  be  wilful,  208 
Oath  of  opinion  not  periiu*y,  208 
Unless  corrupt  in  its  origin,  208 
As  wfaero  witness  bribed,  208 
Must  be  on  formal  oath,  208 
Under  the  rules  of  law,  208 
Writing  not  essential,  208,  209 
Oath  before  qualified  person,  209 
In  judicial  proceeding,  209 
Spiritual  Courts  not  included,  209 
Voluntarv  affidavit  excluded,  209 
Technical  flaw  in  proceedings  of  no 

consequence,  209 
Party  before  whom  oath  taken  must  be 

truly  present,  209,  210 
Falsehood  miist  be  material,  210 
What  is  pertinent  to  issue,  210 
Breach  of  oath  of  promise  not  p.,  210 
Oath  of  allegiance,  defideH,  &c.,  210 
Infamy  for,  210 

Unfitness  for  offioe  of  trust,  210 
Direct  commitment  for,  264,  265,  482 
Person  projudiced  may  prosecute,  275 
Modus  m  libel  for,  423,  424 
Facts  stated  must  negative  oath,  423, 

424 
Averment    making    truth   impossiUe 
sufficient,  424 
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Fenon— Post-OllLoe. 


Person  as  a  prodaciion,  501 

Name  in  witness  list  sufficient  notice,  501 

Fersoval  Citation,  446 

Personating,  90  a  teq.—Su  FaUehood  aTtd 
Fraud. 
Husband,  and  obtaining  aooe«  to  wife^ 

not  rape,  170 
But  a  venr  serious  offence,  17(^ 
Modus,  ditto,  405 
Voter,  239 

Pbrtebbion  of  Justice.— Conspiracy  for, 
240 

Petition. — Not  essential  to  warrant  to  ai- 
rest,253 
Need  not  be  dated,  254 
Necessary  to  oonunitment  for  trial,  264 
Double  not  served  on  accused,  265 
If  warrant  itself  specific,  265 

Pictures.— Dealing  in  obscene,  208 

Pier.  ~  Citation  at  pier  and  shore,  447,  448 

PiOEONS.— Theft  of,  from  dovecot,  19 

PiRAOT.— Definition  of,  59 
Ship  uncommissioned,  59 
Going  beyond  commission,  59 
Crew  or  others  seiEing  vessel,  59 
Carrying  off  persons  or  goodfi,  59 
Exception  where  necessaries  taken,  59 
Question  whether  toting  essential,  59 
Capital  offence,  59 
Jurisdiction  universal,  245 
Modutf  charge  of  piracy,  861,  862 
Latitude  permissi  Die,  S62 

Place. — See  Juocus. 

Plagium.— Mode  and  motive  no  matter,  25 
Aggravated  by  prev.  conv.  of  theft,  47, 

48 
Is  an  aggravated  theft,  52 

Plans  to  be  proved  by  maker,  506 

Maker  should  be  neutral  party,  506 
Should  represent   places  in  ordinary 
state,  508 

Pleading  to  Indictment. —Doubtful  plea 
held  "not guilty," 466 
Same  if  accused  decline,  466 
Or  cannot  be  made  to  understand,  466 
Plea  of  guilty  recorded,  467 
How  signed,  467 

Prosecutor  need  not  accept  plea,  467 
If  accepted,  sentence  moved  for,  467 
Court  may  delay  sentence,  467 
Procedure  if  one  accused  pleads,  467 
Evidence  of  character  after  plea,  467 
Certificates  allowed,  467 
But  not  comments  on  faets,  467 
Can  prosecutor  lead  counter  proof  ?  467 
Accused  heard  in  mitigation,  467 
Plea  of  "  not  guUty,"  467 
Second  diet,  467,  468 
Plea  of  **  not  guilty  "  sometimes  with- 
drawn, 518 
In  which  case  formal  verdict  convict- 
ing, 518 


Pleas  in  Bar  of  Trial,  460 
Pupilanty,  460,  461 
Insanity,  460,  461 
Prescription,  273,  274 
Itesjtuticata  and  tholed  assise,  461,  462 
This   plea    not    good    where    events 

changed,  461,  462 
Or  previous  trial  stopped  by  illness, 

&c.,  462,  463 
Or-nullity  without  fault  of  prosecutor, 

462;  m 
Promise  of  indemnity,  463 
Is  every  Crown  witness  included  f  463 
Promise  must  be  by  high  official,  463 
And  takes  effect  only  when  party  made 

witness,  463 
Plea  when  to  be  stated,  464 
Pleas  in  Bar  of  Sentence  —Delay  not 
granted  to  prepare,  526 
Unless  pleas  at  once  stated,  526 
No  objection  to  libel  or  evidence,  526 
Or  juryman  out  of  custody,  526 
Circuit  beyond  month  in  Ubel,  527 
Capital  convict  pregnant,  527 
Pledge. — ^Appropriation  of,  br.  of  trust, 

65 
Poaching,  188,  e<  $eq»—See  Niffkt-Poacking. 
PocKET-PiOElNO. — Attempt,  police  offence, 
76 
And  a  breach  of  peace,  188 
Latitude — locus  of  theft  by,  309 
Poinded  Goods.— Re-taking  of,  18, 19 
Poinding.— Oppressive,  not  theft,  20,  21 
Poison.— Murder  by,  124, 125 

Achmnistration  of,  capital,  144 
PoucE  Lock-up,  not  pnson-breaking  to 

escape  from,  218 
Police-officer.— Theft  by,  aggravated,  51 
Robbery  by,  58 
Reset  by,  64 
Seeing  offence,  or  directly  informed, 

may  arrest,  252 
Breaking  open  doors  in  pursuit,  252 
Must  biug  prisoner  before  magistrate, 
255 
Political  Riot.— Not  mobbing  if  for  na- 
tional object,  180 
May  be  mobbing  if  local,  180 
Port.— Jurisdiction   where    offence   com- 
mitted in^  245 
Possession.  —  Lawful,  does  not   exclude 
theft  by  custodier,  2>9etteq, 
See  Theft,  Letter  i. 
Postage.  —Overcharging,  92 
Post  Office. — Opening  or  detaining  let- 
ters, 70 
Stealing,  embcEzling,  secreting,  or  de- 

stroymg,  71 
Letter  containing  valuables,  71 
Stealing  valuables  from  lettier,  71 
Stealing  bag,  or  letter  from  bag,  or 
P.O.  officer,  or  stopping  mail,  71 
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Poit  OiHofi    Prodncilom. 


Post  Office— «Mfi»««{. 

Stealing  letter  and  valuables  from  tame 

letter,  71 
Stealing   bag  from   packet,  or  letter 

from  bag,  or  opening  bag,  71 
Receiving  letter,  or  bag,  or  valuables, 

71,72 
Secreting,  not  delivering  up,  kc.,  found 

ba^  or  letter,  72 
Stealing,    embeszling,    secreting,    de- 
stroying  newspapers    and   packets, 

72 
What  held  post  letter  and  delivery  to 

P.O.,  72,  78 
Punishments,  73 
Attempting  to  procure  crime  against 

P.O.  Act8,  241 
P.O.  offence  tried  in  any  place  letter 

passed  through,  244 
P.O.  offences  not  bailable,  266 
But  sheriff  may  allow  bail,  266 
Modust  opening  or  detaining,  366 
Length  ox  detention  stated,  366 
"  Property  of  P.  M.  General "  suffices  as 

to  ownership,  366 
Embezzlement  of  letters,  867 
Theft  from  letters,  367 
Theft  of  bags  or  letters,  367|  868 
Stopping  mail  with  intent,  368 
Stealing  bags  or  letters,  or  opening 

ba^  sent  by  packet,  368 
Aeceiving  bags,  letters,  or  articles  from 

letters,  368,  369 
Secreting  or  keeping  wrong  delivered 

or  found  letter,  or  found  bag,  369 
Stealing  printed  matters,  369,  370 
Use    of    "wickedly,"  "  theftuously," 

370,  and  note  2 
Post  Office.— Forgeries,  100 
Pbecoqnition. — For  prosecution,  279 
Magistrate  may  cite  witnesses,  279 
And  commit  if  evidence  refused,  279 
Mav  administer  oath,  279 
Adneres  to  rules  of  evidence,  279,  280 
Conducted  privately,  280 
Witnesses  examined  alone,  280 
Witness  may  have  p.  destroyed,  483 
Cross,  •exam,  and  proof  as  to  p.  not  ad- 
missible, 493 
Of  deceased — is  it  evidence  ?  499 
Pbegnanct,  Concealm£Nt  of,  147,  et  seq. 

See  Concealment. 
Pregnant  Woman.— Assault  on,  160 
Pbeuminart  Investigations  before  Trial, 

279,  280,  281 
Presence  in  mobbing,  182  et  $eq.—See  Mob- 


Presence  IK  Court. — Objection  to  witness, 
479 
No  objection  to  exam,  of  agent,  479 
At  a  previous  trial  no  objection,  479 
Medical  witness,  exception,  479,  480 


Prescription  of  Crives,  273 
20  vears  probable  limit,  273 
Unless  accused  outlawed,  273 
Statutory  prescription,  274 
Wliat  held  commencement  of  prosecu- 
tion, 274 
Presbttert.— Obstructing,  217 
Pretences,  False,  89  et  teq.—See  FaUekood 

and  Fraud, 
Prevarication.— Conmiitment  for,  264,456 
Previous  Conviction,  14, 15.— See  Convic- 

twn. 
Principal. — ^In  treason  all  principals,   S, 

note  4. — See  Actor. 
Prison  includes  yard  within  wall,  218 
PrisoNbreakino.— Definition  of,  217,  218 
Lawful  imprisonment,  218 
Cause  of  confinement  no  matter,  218 
Good  warrant  essential,  218 
Defects  in  prior  proceedings  no  matter, 

218 
Must  be  proper  jail,  218 
Police  lock-up  not  a  jail,  218 
Jail  yard  included,  218 
Mode  immaterial,  218 
Attempt  relevant,  218 
Aggravation,  violence  to  jailor,  218 
Or  firing  prison,  218 
Modus  in  libel  for,  427 
Prison,  breakino  into — to  rescue,  219 
Modus,  ditto,  427,  428 
Is  attempt  relevant,  219 
Pmsonbr.— &<  Accused. 
Prisoner  of  WAR.-~As8isting  escape  of, 

233,234 
Private  Prosecutor,  275  «t  teq. 

Intimation   to,    essential   in    running 
letters,  269 
Privy  Councillor.— Assault  on,  for  service 
done,  16U 
Power  of — ^to  commit  to  prison,  265 
Procurator   Fiscal.— Warrant  to  arrest 
without  oath  of — where  statute  save 
power  to  prosecute  generally,  253 
Intimation  to  in  running  letters,  269 
No  caution  or  oath  of  c^umny,  279 
May  be  liable  in  expenses,  279 
Procuring  Abortion,  152, 153 

Modus,  ditto,  402,  403 
Procuring  Commission  of  Crime,  241 
Modus,  430 

Ditto  under  P.O.  Act,  241 
Productions.— Labelling,  281 
Libelling,  437  et  eeq. 
Lodgiug,  452  et  teq. — See  Lodffing  Pro- 

diuAions. 
Not  looked  to  on  relevancv,  464 
Proof  by  productions,  500  et  teq. — See 

Proofs  Letter  j. 
Person  as  production,  501 
May  be  used  by  opposite  party,  514, 
and  note  6 
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Frofluiltj— Proof! 


Pbofanitt.— Broaoli  of  Sabbatli,  204 

Strong  oase  requisite,  204 

Disturbing  worahip,  204 

Forcible  attempt  to  communioate,  204, 
205 

Punishment,  204,  note  6,  205 

Modus  in  libel  for,  422 
Promise. — Marriage  by— sub.  cop.,  in  ques- 
tion of  bigamy,  197 

Oath  of,  does  not  infer  perjury,  210 

Of  rewsjtl  excludes  witness,  4/6 

But  not  of  reasonable  sum  beyond  ex- 
penses, or  of  protection,  477 

Emitting  declaration  under,  258 
Proof  before  Coui't,  accused,  and  assise, 
485 

Depositions  of  living  persons  cannot  be 
read,  485 

Judge  or  jury  cannot  act  on  their  own 
knowledge  of  fact,  485,  486 

Should  jury  inspect  forged  document  ? 
486 

Foundation  for  discrediting  witness, 
486 

By  examining  witness  himself,  486 

Prosecutor  asking  his  witness  question 
to  discredit  exculpatory  witness,  486 

Bule  as  to  foundation  ignored  where  a 
fact  emerges  unawares,  486 

(a)  £xam.  must  be  relevant,  486 
But  latitude  permissible,  486,  487 
Witness  must  speak  to  facts,  487 

But  skilled  evidence  of  opinion  com- 
petent, 487 
This  confined  to  legitimate  bounds,  487 
Proof  confined  to  libel  and  defences,  488 
Proof  of  collateral  facts,  488 
Insanity  of  relatives,  488 

(b)  Proof  of  family  deformity,  in  evidence 

of  parentage,  488 

Proof  of  rumour,  488 

All  res  g*Ma  may  be  proved,  488,  489 

Question  as  to  acts  not  libelled,  in  sedi- 
tion, 489 

Proof  of  ill-libelled  offence,  as  evidence 
as  to  simultaneous  offence,  489 

Of  removal  of  goods  in  fireraising,  489 

Of  motive,  489 

Malice  within  a  fortnight  needs  no  no- 
tice, 489,  490 

With  notice  may  go  far  back,  490 

Unless  libel  fixes  Umit,  490 

(c)  No  notice  needed,  where  malice  denied 

in  defence,  490 
Prior  acts  proving  guilty  knowledge, 

490 
Gk)od  character  in  defence,  490,  491 
Proof  against  character  inoompetant, 

491 
Unless  attempt  to  set  up,  491 
Proof  of  repute  "a  resetter"  illegal, 

491 


Proof — cowUnned. 

Accused  on  notice  may  prove  injured 

party  quairelsome,  491 
But  not  acts  of  viplence,  491 
Prosecutor  may  ask  whether  injured 

party  peaceable,  491 
Or  whether  female  respectable,  491 

(d)  Attacking  female's  character  on  notioe, 

491 
May  prove  bad  repute,  491 
But  only  about  time  of  offence,  491 
Can  acts  of  unchastity  be  proved  ?  491 
Surrender  to  accused  shortly  before,  492 
Or  to  others  on  same  day,  492 
General  proof  of  after  character  incom- 
petent, 492 
Other  witnesses  cannot  be  attacked,  492 
Unless  so  degraded  as  to  affect  credit, 

492 
Witness   indicted    for   crime  or  con- 
victed, 492 
Extract   conv.    only   proof   of   crime 
against  witness,  493 

(e)  Witness  asked  whether  under  fear,  493 
Evidence  as  to  witness'  former  life  in- 
competent, 493 

Cross-exam,  and  proof  that  he  made 

different  statement;,  498 
But  not  as  regards  precognition,  493 
Even  to  support  his  testimony,  493 
May  be  crossed  as  to  statements  in  a 

declaration,  493 
Hearsay  inadmissible,  493 
But  statements  by  accused  received, 

494 
Even  before  offence,  if  throwing  light 

on  it,  494 
Statements  by  accused  as  witness,  in 

trial  of  another,  494 

(f)  Statement  when  charged,  494 
Or  that  he  remained  silent,  494 

But  continued  questioning  by  official 

objectionable,  494,  495 
Or  entrapping  or  deceiving,  495 
How  as  to  eavesdropping,  495 
Statements  of  accused  alleged  insane, 

495 
Statements  to  magistrates  and  fiscals 

rejected,  495 
Non -voluntary  statements  by  seamen 

to  officer,  496 
Statement  extorted  by  poor  inspector, 

496 
Confession  to  kirk -session  admitted,  496 
(g)  Statement  to  clergyman,  496 
Statement  to  private  person,  496 
Unless  oppressively  obtained,  496 
Quasi-official  position  of  questioner  may 

exclude  statement,  496 
Proof  of  utterance  in  sleep,  496 
Statements   by   accused    proof    only 

against  him,  496 
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Proof — continued. 

Except  in  question  of  incidental  feot ,  496 

Statement  of  eo-aocueed  beard  in 
silenee,  496,  497 

In  conspiraoy  words  of  one  good  against 
all.  497 

Provided  made  before  arrest,  497 
(b)  And  provided  the  maker  of  statement 
be  produced,  497 

Statements  not  evidence  in  accused's 
favour,  497 

Except  to  prove  uniform  account,  497 

May  not  prove  statement  of  co-accused 
in  exculpation,  497 

Words  by  any  one,  being  of  ra  gttta, 
proof,  497 

But  not  long  statements,  498 

Unless  speaker  examined,  498 

Statements  of  injured  pairty,  498 

Great  latitude  in  injmry  to  women,  498 

Statement  de  recenti  by  child,  498 
(i)  Hearsay  as  to  incidental  facts,  498 

Such  as  that  person  dead,  498 

But  not  proof  that  another  not  pro- 
duced threatened  to  commit  the 
offence,  499 

Or  statements  by  absent  person  of  char- 
acter of  accused,  499 

Hearsay  where  party  dead,  499 

Even  of  alleged  «oaiw,  499 

Hearsay  not  excluded,  because  de- 
ceased emitted  deposition,  499 

Tenor  of  deceased's  former  deposition 
may  be  proved,  499 

Deceased's  statements  not  to  be  proved 
by  person  who  has  recently  read  pre- 
cognition, 499 

Deceased's     statements     before     the 
offence,  499 
(j)  Deceased's    silence    when    statement 
made,  499,  500 

Deceased's  consulting  book,  relative 
statement  admitted,  though  book 
not  produced,  600 

Is  hearsay  of  one  bIdco  insane  com- 
petent ?  500 

Exact  words  not  neoessary  in  hearsay, 
500 

Use  of  statute  books  and  almanacs,  500 

And  of  scientific  works,  500 

Witness  using  article  not  produced,  as 
illustration,  500 

Must  take  article  away,  501 

Person  as  production,  501 

Mode  of  giving  notice  of  this,  501 
(k)  Is  notice  necessary  f  501 

Prosecutor  cannot  use  article  not  li- 
belled on,  501 

One  watch  libelled,  several  produced, 
any  one  may  be  put  in,  501 

Article  varying  from  description,  501, 
502 


TBOOP^-eontintud, 

Proof  as  to  article  not  produced.  502 

But  not  if  found  on  accused,  502 

lYosecutor  accounting  in  libel  for  non- 
production,  502 

Case  of  article  produced  and  then  lost, 
502,503 

BKindered  description  of  article,  con- 
viction not  excluded  by,  508 

Written  evidence  of  collateral  facts  not 
essential,  509 
(1)  Office,  parentage,  age,  &c.,  508 

Party  disputing  prima  facie  proof,  must 
prove  allegation,  503 

Oath  sufficient  in  questions  of  property, 
504 

Even  as  to  buildings,  504 

Identification  of  productions,  504 

Essential  except  as  to  extracts  from  re- 
cords, 504 

Or  from  register  of  births,  &c.,  504 

Forei^  extracts  require  proof  of  tnith 
and  form,  504 

Extract  the  only  proof  from  Court  of 
Record,  504 

Certificates  on  plea  of  guilty,  504 
(m)  If  article  to  appearance  what  it  is  de- 
scribed, this  sufficient,  505 

Accused  must  be  identified,  605 

Proof  that  formerly  identified  in  pre- 
sence of  others  may  suffice,  505 

Same  rule  applies  to  productions,  505 

Proof  of  handwriting,  605 

Oath  of  party  whose  it  purports  to  be, 
the  b€»t  evidence,  506 

Absence  of  his  evidence  must  be  ac- 
counted for,  506 

Engraver's  evidence  of  little  value,  506 

And  not  per  ie  sufficient,  506 
(n)  Plans,  models,  how  proved,  506 

Sufficiency  of  proof  as  to  productions, 
is  for  Court,  506,  507 

Extract  is  ptxhatia  prchaia,  507 

Not  assailable  by  parole,  507 

Conclusive  for  or  against  proceedings, 
507 

Conv.  for  theft  should  bear  what  stolen, 
507 

Extract  signed  on  last  page  only,  507 

Medical  report  sworn  to,  507 
(o)  No  objection  that  drawn  up  ex  inter- 
vallo,  507,  508 

Should  not  state  hearsay  facts,  508 

Can  report  be  used  if  vmter  dead  ?  508 
and  note  2 

Plans,  &o.,  should  show  places  in  ordi- 
nary state,  508 

And  be  prepared  by  neutral  person, 
508 

Use  of  old  chronicles,  family  Bibles,  &c, 
as  to  ancient  matters,  608  and  note  6 

Proof  of  genuineness  of  such,  506 
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PtLOOP—eoHtinued, 

Declaration  the  only  eridenoe  of  judicial 

exam.,  608 
Can  tenor  of  loet  declaration  be  proTed  ? 

609 
Declaration  must  be  proved,  if  not  ad- 
mitted, 609 
(p)  Usual  to  prove  it  in  capital  cases,  609 
Two  witnesses  prove  declaration,  609 
And  state  of  accused,  cautions,  &c., 

609 
Magistrate  should  be  witness,  609 
But  his  absence  not  fatal,  609 
Articles  referred  to  in  declaration  and 
labelled,  not  shown  to  witnesses,  609 
Declaration  not  admissible,  if  artides 

referred  to  not  produced,  609 
Each  declaration  must  be  proved,  509 
Need  not  be  proved  that  first  read  over, 

609,610 
All  formal  declarations  must  be  pro- 
duced, 610 
(q)  Where  one  excluded  on  objection,  the 
others  may  be  read,  610 
But  accused  may  nave  the  rejected  one 

read,  610 
Declaration  is  evidence  of  contents,  610 
Can  its  phrases  be  challenged  f  610 
Evidence  only  against  the  emitter,  610 
Not  evidence  for  him,  610 
Prosecutor  only  can  use  declaration, 

610 
Declaration  an  element  of  proof  in  ques- 
tion of  sanity,  610,  611 
Declaration  may  be  used  in  trial  for  per- 
jury relating  to  same  matter,  611 
Statements  and  declarations  in  a  relative 
civil  suit  are  evidence,  611 
(r)  Note  of  Lord  Ordinary  in  dvil  suit, 
611 
Eirk-session  minute  containing  confes- 
sion inadmissible,  611 
Deposition  of  deceased,  611 
Whether  injured  party  or  not,  611 
If  he  could  nave  been  witness,  611 
But  of  dead  co-accused  not  admissible, 

611,  612 
Belief  that  dying  not  necessary,  612 
Need  not  be  on  oath,  612 
Any  respectable  person  may  take,  612 
Paper  itself  must  be  produced,  512 
(s)  Sworn  to  as  correct  and  freely  emitted, 
when  sane,  612 
Deceased*8  precognition,  512 
Deposition  of  person  alive  bad,  612 
Statement  in  writing  by  spouse  of  ac- 
cused inadmissible,  612 
Declaration  of  wife  under  false  accusa- 
tion by  husband  used  at  his  trial,  612 
Letters  of  accused  as  evidence,  613 
Books  and  diaries,  618 
Not  evidence  in  his  favour,  613 


Proof — continued. 

State  from  accused's  books  rejected^  as 

books  not  produced,  618 
Letters  delivered  to  accused,  618 
(t)  Or  in  correspondenoe  with  him,  618 
Copy  may  be  evidence  if  proved  that 

original  received,  618 
Letters  to  foreign  witnesses  aakinff  at- 
tendance at  trial,  and  their  declina- 
ture, 618 
Books  and  diaries  of  others  not  evidence 

against  accused,  618 
Might  be  in  his  favour,  if  party  dead, 

613,  514 
Exceptions  in  case  of  conspiraov,  614 
Not  documents  written  long  before  con- 
spiracy, 514 
Or  after  accused  in  custody,  614 
Trifling  errors  will  not  exclude  docu- 
ments, 614 
Error  in  date  of  declaration,  514 
(u)  Unstamped  receipts  admissible,  614 
Opposite  party  may  found  upon  any 
part  of  writing  produced,  614  and 
note  6 
Time  to  prove  prev.  conv.,  615 
Best  eviaence  required,  615 
Secondary  only  on  cause  shewn,  516 
Sufficiency  of  evidence,  615 
Confession  not  sufficient,  516 
Though  in  declaration,  615 
What  additional  will  suffice,  615 
Proof  of  prev.  conv.,  615 
One  witness  cannot  convict,  516 
One  and  circumstances,  or  confession 

may,  516 
Uncorroborated  tocii  mmt  am,  516 
One  witness  and  one  toeiutf  516 
Two  witnesses  not  necessary  to  any  fact, 

516 
Nor  one  act  of  repeated  crime,  616 
Aggravation  proved  by  one  witness, 

616 
Circumstantial  proof  alone,  616 
Recent  possession  in  theft,  616,  517 
Ag^^vations  applying  one  of  alterna- 
tive charges,  5l7 
Party  need  not   bring    all   who   saw 

offence,  517 
Prev.  conv.  in  proof  of  guQty  know- 
ledge, 517,  618 
Points  incidentally  arising  proved  by 
witnesses  not  in  lists,  51o 
Pbofbrtt. — Breach  of  service  to  danger  of, 

175 
Proprietor  must  be  named  in  libel  for  fire- 
raising^  891 
Or  for  mischief  to  property,  895 
Should  be  in  night-poaching,  411 
Prosecutor.— Who  may  prosecute,  274 
No  one  disqualified  except  outlaw,  275 
Corporate  body  cannot  be,  275 
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Proskcittor — eonfinued, 

Statutory  prosecution  by  deputy,  275 
Injured  party  may  prosecute,  2/5 
Patron  but  not  henton  may  prosecute 

for  resistance  to  induction,  275 
Person  prejudiced  by  penury,  275 
But  not  for  attempt  to  suborn  only,  275 
Elector  may  prosecute  for  false  oath  by 

voter,  275 
In  deforcement,  messenger,  employer, 

and  Lord  Lyon,  275 
Master  cannot  prosecute  for  injury  to 

seryant,  275,  276 
Prospective  interest  not  admissible,  276 
Trustee  of  bankrupt,  276 
Creditor    may    prosecute    fraudulent 

bankruptcy,  276 
Statutory  power  to  citizens  to  prosecute, 

276 
Right   of   relatives   limited   to  great 

crimes,  276 
And  to  violation  of  graves,  277 
In  rape,  relative  may  prosecute,  though 

woman  decline,  27/ 
AU  within  forbidden  degrees,  277 
Cousin  german,  277 
Several  may  prosecute,  277 
Rififht  not  barred  by  non-conounrence  of 

nearer  relative,  277 
Illegitimate  relatives  no  power,  277 
Relationship  proved,  if  disputed,  277 
Guardian  in  rape  or  abduction,  277 
Concourse  of   public  prosr.  essential, 

277 
Unless  dispensed  with  by  statute,  277 
Must  cause  be  shewn  for  withholding 

concurrence,  277  and  note  11 
Concourse  to  cross-suits,  278 
Priv.  prosr.  must  find  caution,  278 
Liable  in  expenses  and  damages,  278 
If  required  takes  oath  of  calumny,  278 
Priv.  prosr.  disclaiming  process,  278 
Priv.  prosr.  cannot  prosecute  by  indict- 
ment, 278 
But  may  join  with  Lord  Adv.  in  indict- 
ment, 278 
Lord  Adv.  may  prosecute  in  any  Court, 

278 
Sol. -Gen.  and  Advocates  Depute,  278 
Successors  may  take  up  libels,  278 
Has    Fiscal   same   power?   278,  note 

11 
Court  may  appoint  Adv.  Depute  on 

eraeigency,  2/8,  279 
Pub.  prosr.  need  not  find  caution,  or 

take  oath  of  calumny,  .279 
Lord  Adv.  not  liable  in  expenses  or 

penalties,  279 
Proc.  Fiscal  may  be,  279 
Pub.  prosr.  cannot  be  compelled  to  pro- 
secute, 279 
Kor  prevented  from  proseontmg,  279 


Prosecutor — coniinued. 

Lord  Adv.  can  alone  prosecute  by  in- 
dictment, 282 
Others  by  criminal  letters,  283 
Prosecutor  not  appearing,  instance  falls, 

457 
Unless  absence  accounted  for,  457 
Sovereign  may  empower  to  carry  on 

existing  prosecution,  457 
Or  Court  may  appoint,  457 
Corporate  boidy  may  appear  by  oommis- 

sioner,  457 
One   prosecutor  may  proceed  though 

others  fail  to  appear,  457,  458 
Prosecutor  as  witness,  475 
No  sentence  except  on  prosecutor's  mo- 
tion, 526 
Prostitute.— Rape  on,  169 

May  it  be  proved  whether  witness  is, 
491,  492 
Provocatiow. — In  charges  of  murder,  127 
Must  be  serious,  causing   reasonable 

alarm,  127 
Insult  or  blow  not  enough,  127 
Interval  excludes  ddfence,  128 
Mode  of  retaliation  may  exclude  do 

fence,  128 
In  cases  of  assault,  154 
Words  can  only  palliate  assault,  154 
Blows  justify  assault,  unless  excessive, 

154,155 
Must  be  recent,  155 
PUBERTT.— Lewd  acts  to  child  below,  200 
to  203 
Case  of  boy,  not  limited  to,  201 
Pdbuc  Meftino. — Sei  Meeting. 
Public  Worship.— Disturbing,  204 

Is  a  breach  of  peace,  187 
PuBLiBHrNO  obscene  works,  208 
Modus,  ditto,  421,  422 
Blasphemous  works,  203 
Modus,  ditto,  422 

Statements  as  to  case,  may  be  a  con- 
tempt of  Court,  456 
And  may  be  prohibited,  456 
Punishment.— Different  classes  of,  16, 17 
Pupil.— Teacher  debauching,  202  ^ 
PupiLARiTT.  —Child  under  7  exempt  from 
punishment,  11 
Under  14,  males  ;  12,  females ;  exempt 

from  execution,  11 
This  rule  not  absolute,  11,  note  5 
A  plea  in  bar  of  trial,  460 
Purpose. — Premeditated,  essential  to  hame- 
sucken,  164 
Of  essence  of  mobbing,  180, 181 
Need  not  exist  at  first  assembly,  180,181 
Putting  opp  Coin.— iS«  Coin, 

Queen. — Scope  of  term  in  treason,  220 
Compassmg  as  to  queen  consort,  must 
be  against  lift,  2x2 
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RvEBiT^^Theft  of,  from  warren,  19 
Railroads,  Obstnictisg,  117 

What  completes  statutory  offenoe,  117 

Common  law  offence,  117 

Modus,  libel  for,  395 
Aapb.— Definition  of,  167 

Female  under  12,  «no  force  necessary, 
167-169 

Penetration  essential,  167 

But  extent  not  estimated,  167  and  note 
11 

Emission  not  essential,  168 

Personatinj?  husband  not  rape^  168 

Or  abusing  woman  asleep,  168 

Mode  of  overcoming  resistance,  168 

Force  or  threats  causing  fear,  168 

Drugging,  168 

Resistance  must  be  to  utmost,  168 

And  to  the  last,  168 

Case  of  cripple,  168 

Force  not  requisite  in  case  of  idiot,  169 

Where  intellect  weak,  smaller  amount  of 
resistance  sufiBcient,  169  and  note  3 

Rape  not  precluded  by  bad  character  of 
woman,  169 

Boy  under  14  found  guilty  of  rape,  169 

Capital  offence,  169 

Pams  always  restricted,  169 

Latitude  of  time  in  r.  on  child,  399 

Modus  in  libel  for,  404, 405 

*' Forcibly,"  &c.,   omitted  in  case  of 
child,  404 

Stupefying  libelled,  404 

Form  where  woman  imbecile,  404,  405 
Ravish,  Intent  to. — ^Aggravation  of  as- 
sault, 156 
Ravisher.-  Killing  to  prevent,  143 

Person  with  woman  may  kill,  143 
Reason.— Alienation  of,  11,  12.    {See  In- 

sanity.) 
Rebellion.— <Sm  TreeMm,  Treaton-Felony, 

Sedition. 
Recallino  Witness,  484,  485 
RBCStviSQ.See  JUset, 
Recent  Possession  in  theft,  516,  517 
Reckless.— Fireraising,  114, 115 

Driving  or  steering,  192 
RE-EXA3CINATI0N  of  witness,  484 

On  declaration,  261 
Reference  to  Oath  incompetent,  475,  486 
Reformatory. — Juvenile  offenders  sent  to, 

16,  note  7 
Rbqisterinq  Births,  &o.— Falsehood  in, 
102 

Question  whether  falsehood  sufficient, 
though  entry  not  made,  102 

Modus  m  libel  for,  381 

Entry  should  be  Ubelled  in  full,  382 
Reoular  Marriage  not  essential  to  bigamy, 

197 
Regulations  quoted^  though  statute  autho* 

riang  them  not  m  major,  822 


Relationship.— Forbidden   dogrees,    198, 

199 
Objection  to  juror,  469 
Relatives.— Power  to  prosecute,  (276, 277). 

— See  Proiecuior, 
Relevancy,  may  be  impugned  by  Court, 

464 
Productions  not  used  in  discussing,  464 
Striking  out  passages,  465 
Not  where  it  alters  chu^,  465 
Is  accused's  consent  essential  f  465 
Remit  to  inferior  Court  in  Review,  548 
Remittino   to   Assize. — Interlocutor   not 

necessary  in  Sheriff  Court,  468 
Repeated  Theft,  not  now  libelled,  52 
Repute.  Habit  and,  48.— ^ee  Habit  and 

Aepute. 
Rbb  Gkstjb.- All  facts  of  may  be  proved, 

488,489 
Question  in  seditious  conspiracy,  489 
Proof  of  fact  badly  libelled,  as  evidence 

of  crime  well  libelled,  489 
Words  being  of  r.  g.  may  be  proved, 

497 
Res  Judicata.— Plea  of,  461 

libel  found  bad  by  Sh.  Sub.  cannot  be 

brought  before  Sheriff,  461 
'But   such   judgment    does   not   bind 

Supreme  Court,  461 
Tholed  assize,    461,    462.—^  TkoUd 

Astize. 
Rescue. — Assault  for  purpose  of,  157 
Breaking  prison  to,  2l9 
Question  as  to  attempt,  219 
Rbbbt.— Definition  of,  60 

Article  must  be  stolen  or  robbed,  60,  61 
Receiver  must  know  fact,  61 
Harbouring  thief  not  enough,  61 
Must  receive  or  connive  at  disposal  of 

propertv,  61 
Need  not  be  directly  informed  property 

stolen,  61 
Need  not  receive  direct  from  thief,  61 
Footing  of  receiving  no  matter,  61,  62 
Even  purchase  does  not  exclude,  61,  62 
Knowledge   subsequent   to    receiving 

sufficient,  62 
Intent  to  retain  from  owner  essential, 

62 
Continued  retention  not  necessary,  62 
Case  of  wife  peculiar,  62 
Receiving  money  obtained  for  stolen 

property  not  reset,  62 
Question  as  to  change  of  stolen  money. 

62,63 
Prev.  conv.  of  reset  of  robbery  whether 

admissible  in  reset  of  theft,  and  vice 

veraa,  63 
Prev.  conv.  of  theft  or  hab.  and  rep. 

not  competent,  63 
Resetters  the  parents  of  thief,  63 
Constable  or  jailor  resetting,  63,  64 
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Reset — continued. 

Bleachfields,  statutory  reset  from,  64 
Punishment,  64 

Reset  under  P.  0.  statute,  71,  72 
May  be  tried  wherever  resetter  found 

with  the  property,  244 
Latitude  as  to  time  of  reset,  800 
Ditto,  locus,  309 
Modtu^  form  of,  863 
Averment  of  theft  indispensable,  368 
Difference     between     description    of 

articles   stolen  and   resetted  fatal, 

863 
Difficult  to  libel  r.  of  robbery,  363,  864 
Resisting  officer  of  law,  217 
Respite  of  capital  sentence,  538 

May  be  granted  for  limited  time  by 

Hi£:h  Court,  538 
Royta  respite  may  be  till  notification  of 

royal  pleasure,  538 
High  Court  issue  orders  to  cany  out 

royal  respite,  538 
Does  not  entitle  to  bail,  538 
RsspoNsiBiUTT. — Attaches  to  all  offending 

within  jurisdiction,  11 
Except  infants,  insane,    and   persons 

forced,  11 
Restitution.— Theft  not  purged  by,  24 
Restriction  op  Punishment. — Competent 

up  to  time  of  sentence,  526 
Power  of,  in  summary  cases  not  well 

defined,  535 
Can  jurisdiction  be  founded  by  ?  535 
No  restriction  competent  which  changes 

character  of  case,  535 
Rkturnkd  Convict,  219 
Revenue. — Re-taking  things  seized  by,  18, 

19 
Review.— Modes  of,  539 

Advocation  when  used,  539 
Sheriff's  judgment  of  relevancy  not  re- 
viewable by  adv.,  539 
Adv.  in  profanity  case,  540 
Suspension  applies  to  ill(^fal  warrants 

and  convictions,  540 
Applies  only  to  recorded  conviction, 

540 
In  adv.  and  susp.  matter  criminal,  540 
Unless  where  High  Court  has  radical 

jurisdiction,  540 
Form  of  procedure,  540 
Bill  passefl  by  one  judge,  540 
Quorum  for  final  disposal,  540 
Presence  of  parties  not  needful,  540 
Interim  liberation  on  caution,  540,  541 
Appeal  to  Quarter  Sessions  or  Circuit, 

541 
Not  including  Glasgow  winter  circuit, 

541 
Mode  of  taking  appeal,  541 
Time  of  service  of  appeal,  541,  542 
CauUon,  542 


Reyhw  —continued. 

No  appeal  first  to  Sessions  and  then  to 
Circuit,  542 

Certification  of  appeals,  542 

Objection    to  competency  cannot   be 
stated  after  certification^  542,  543 

Not  entering  into  recognisances  does 
not  bar  appeal,  543 

Right  to  appeal  does  not  exclude  sus- 
pension, 543 

Though   appeal   notified  and  caution 
found,  54S 

But  if  Circuit  pass,  cause  must  be  shown 
for  failure  to  appeal,  543,  544 

Act  excluding  review  may  not  bar  sus- 
pension, 5& 

Acquiescence  as  bar  to  review,  544 

Submitting  to  sentence  no  bar,  544 

Delay  a  question  of  circumstances,  544 

Objection  not  stated  in  inferior  Court, 
544 

Does  not  bar  review  where  there  is 
nullity,  545 

Partv  cannot  go  beyond  the  reasons 
lodged  by  him,  545 

No  review  on  merits  in  Shwiff  and  Jury 
case,  545 

Or  on  law  laid  down  by  Sheriff,  545, 
546 

Where  Act  forbids  record  of  evidence, 
review  excluded,  546 

Cases  where  this  rule  trenched  on,  546 

Form  V.  substance,  546 

Review  excluded  on  point  of  form,  546 

Review  of  acquittal,  547 

Is  new  trial  competent  ?  547 

Case  dealt  with  as  it  stood  in  Court 
below,  547 

Charge  withdrawn,  irrelevancy  of  that 
chuge  not  pleadable,  547 

Court  may  remit  case  back,  548 

Or  dispense  with  part  of  sentence,  548 

Portion  of  conv.  may  be  suspended,  548 

Expenses,  549 

Asked  when  judgment  given,  549 
Revenue  Cases. — No  warrant  necessary  to 
deforcement  in,  213 

Unless  warrant  requisite  for  the  special 
duty,  213 
Bewarel — Right  to,  does  not  exclude  wit- 
ness, 477 
Right. — Vindication  of,  no  excuse  for  mob- 
bing, 181 
Riot. — Combined  with  br.  of  peace,  187 

Modus  in  libel  for,  410 

See  Breach  of  Peace, 
Riot  Act. — Twelve  mi^:e  mob  under,  180 

Destroying  building,  185 

Breaking  m  not  within  Act,  185,  186 

Nor  destruction  of  ornaments,  186 

Mob  remaining  after  R.  A.  read,  186 

Who  must  make  proclamation,  186 
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Riot  Act — ecmtinMed. 

Proclamation  prevented,  186 
May  be  read  before  yiolenoe  done,  186 
Person  joining  mob  after  reading,  186 
RiOTiNO,  187.— <Sm  MobHng. 
RiYEB.-— Jurisdiction  in,  250,  251 
Road. — ^Taking  game  on,  189 
Rob.— Assault  with  intent  to,  157 
Robbery. — Definition  of,  53 

Distinction  from  stouthrief ,  53 
Taking  need  not  be  from  the  person,  53 
Nor  violence  applied  to  the  person,  54 
Violent  conduct  producing  fear,  54 
Reasonableness   of    fear   depends   on 

facts,  54 
Sudden  snatch  not  robbery,  54 
Unless  accompanied  by  blow  or  hold- 
ing, 54 
Article   dropped   and   picked   up  by 

assailant,  54 
Use  of  weapons  not  eerantial,  54,  55 
Violence  induced  by  owner's  resistance, 

55 
Resolution  to  take  subsequent  to  attack, 

still  robbery,  55 
Article  carried  off  in  heat  of  scuffle,  not 

robbery,  65 
Violence  by  threat,  must  be  of  present 

injury,  55 
Exaction  of  promise  not  r.,  55,  56 
Violence  subsequent  to  taking  not  r., 

56 
Nor  resistance  to  owner  trying  to  re- 
cover article,  56,  and  note  1 
Previous   violence,    but   disconnected 

from  taking,  56 
Violence  producing  incapacity  to  re- 
sist, 56 
Value  of  article  no  matter,  56 
Violent  taking  of  writing,  56 
Taking  forcible  payment  of  debt,  56, 57 
Amotio  in  robbery,  57 
Same  rules  as  theft,  57.— ^Sm  26  to  28 
Hab.  and  rep.  of  theft  not  aggravation, 

67 
Prev.  conv.  of  theft  an  aggravation,  57 
Housebreaking,  aggravation,  58 
Offender  a  police  officer,  aggravation, 

68 
Punishment,  58 
Modus  in  charge  (rf,  860 
Statement  ofparticulars  of  assault  not 

essential,  8dO 
ROTAL  Forces. — See  SolcUert. 
RUNKING   Letters. — On  commitment  de- 
mand to  have  day  fixed  for  trial,  268 
Not  competent  in  treason  till  forty  days 

after,  268 
Application   to   Court  that   can   try 

offence,  268 
In  Supreme  Court  case,  intimation  to 

Lord  Advocate,  268 


RuimiNa  Letters — wjUvnuei. 

And  Supreme  Court  can  alone  order 

intimation  to  him,  268 
Where  commitment  in  Supreme  Court, 

apnlication  must  be  made  there,  268, 

In  other  cases  to  inferior  pudge,  269 
Private  party  concerned,  mtimation  to 

him  essentia],  269 
Petition  with  double  of  warrant  by 

jailor  presented  to  judge,  269 
Gives  out  letters  within  24  hours,  269 
No  libel  served,  in  sixty  days  prisoner 

liberated,  269 
Can  only  be  re-incaroerated  on  Last 

Criminal  Letters,  269 
Statute  not  applicable  if  party  not  in 

prison  when  mtimation  sought,  269 
But  liberation  after  intimation  does  not 

destroy  it,  269 
Unless  bailed  on  his  own  request,  269 
Where  libel  sent  to  trial,  forty  days 

allowed  to  bring  it  to  senteuce,  269, 

270 
Thirty  days  in  Sheriff  Court,  270 
Days  computed  after  the  sixty,  270 
Question  where  diet  is  more  than  forty 

within  the  sixty,  270 
When  intimation  is   after  service  of 

libel,  another  ma^  be  served,  270 
If  first  proceeded  with,  brought  to  sen- 
tence in  forty  days,  270 
If  assize  sworn,  and  trial  not  completed 

in  forty  days,  absolvitor  follows,  270 
Unless  case  of  illness  or  like,  270,  271 
Libel  may  fall  and  criminal  letters  be 

served,  271 
Where  first  libel  irrelevant,  can  warrant 

to  detain  till  Crim.  Letters  prepared, 

be  granted,  271 
Last  Crim.  Letters,  271 
But  must  be  new  Jjettera,  272 
Same  must  be  brought  to  sentence  in 

forty  days  from  re-commitment,  272 
Or  if  aocuasd  in  prison,  forty  days  of 

service,  272 
Unless  this  done,  absolvitor,  272 
No  matter  what  causes  failure,  272 
Limit  not  applied  if  accused  left  at 

large,  307 
But   liberation   after  re-incarceration 

does  not  elide  limitation,  272 
Delays  at  accused's  desire,  272 
Application  should  be  recorded,  272 
Form  of  application  for  libemtion,  273 
To  whom  to  be  made,  273 

Sabbath  BRBAKma,  204 
Sailors,  Royal.— On  duty,  141, 142.— For 
piirliadart  tee  Soldieri. 
Saucing  to  mutiny  or  desertion,  231 
Seal.— Counterfeiting  Great,  treason,  224 

B 
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Bealsd   Packet. — Lodged  m  production, 
45S 
Aocoaed  should  apply  before  trial  to 
have  it  opened,  458 
Bsabch-Wabrant— Usually  part  of  war- 
rant to  arrest,  280 
But-may  be  separate,  280 
General  warrant  not  le|?al,  280 
Search  as  to  priyate  documents,  war- 
rant should  be  specially  guarded,  280 
Rules  in  executing  search-warrant,  280, 
281 
SSAS,  HiOH. — Aiding  prisoner  of  war  to 
escape  on,  283,  Wi 
Jurisdiction  oyer,  245 
Latitude  in  locus  of  crime  on,  809 
Seas,  Narrow.— Treason  within  the,  224 
Secreting,  letters,  newspapers,  &c.,  71,  72 

by  insolyent,  100,  101 
Security.— For  good  bchayiour,  17 
Sedition.— Definition  of,  229 

Criticism  or  declamation  not  s.,  229 
Unless  so  done  as  to  incite,  221 
Positive  intention  oot  essential,  229 
Modus  in  libel  for,  428,  429 
Seducing  and  Debauching  Crildrbui,  200, 

201 
Seducino  to  Mutiny  or  Dbbsrtion,  231 
Selling  forged  notes,  100 

Base  com,  106 
Sentence.— Absolvitor,  525 

Party's  presence  requisite  unless  spe- 
cial case,  525 
Detention  where  madness  found,  525 
On  conviction  prosecutor   moves  for, 

520 
Otherwise  no  sentence  competent,  526 
Plea  in  bar  of  judgment,  526 
No  sentence  in  a^ence,  526 
Except  outlawry,  526 
Convict  not  in  senses,  s.  delayed,  526 
Plea  in  bar  must  be  stated  at  once,  526 
What  pleas  statable,  526 
Trial   going  beyond  month  fixed  for 

Circuit,  W 
Female  convict  pregnant,  527 
Consistency  of  sentence  with  charge 

and  law,  527 
Prayer  for  fine,  sentence  of  imprison- 
ment bad,  527 
Statutory  punishment  not  inflicted,  527 
Alternatives  made  cumulative,  527 
Imprisonment  for  undefined  time,  527 
Announcing   and  recording  sentence, 

527 
Capital  sentence,  old  form  used,  527, 

528 
Sentence  runs  from  its  date,  528 
May  run  from  expiry  of  previous  sen- 
tence, 528 
Capital  sentence,  rules  as  to  time,  528 
High  Court  may  alter  day,  528 


Sentence  —eonUnued, 

No  alteration  in  sabstaace  of  sonienoo 
law^Jl,  528 
Separation  of  Charoib,  465 
Separation  of  Trials,  466 
Sepulchres,  76,  77.— See  Violating  Oreuet. 
Sequestration,  Fraudulent,  100, 101 
Servants.-  -Attack  on  servant,  when  hame- 
Bucken,  165 
Master  cannot  prosecute  for  injury  to, 
275,  276 
Service.— Breach  of,  175 

Causing  stoppage  of  gas  or  water,  175 
Causing  danger  to  life  or  property,  175 
Service  Copy,  Libel.— Full  copy,  444 
Does  not  include  will  of  crim.  letters^ 

444,445 
Lists  attached,  445 
Must  have  no  real  error,  445 
Must  bear  to  be  sigaed,  445,  446 
Also  inventories  and  witness  list,  445 
Assise  list  need  not  bear  to  be  signed,  446 
Nor  witness  list  in  Sheriff  Court,  446 
Representation  of  signature  on  each 

page  not  necessary,  445,  446 
Objections  to,  not  statable  after  jury 
sworn,  470 
Sexual  Intercourse.— Essential  to  incest, 

198 
Sheep-Steaung,  52 
Sheriff. — Junsdiction  of,  250 

Includes  ports,  rivers,  creeks,  250 
Estuary      between      counties,      both 
Sheriffs  jurisdiction  over  it,  250,  251 
What  crimes  cognisable  by,  251 
Can  prosecutor  restrict  pains,  so  as  to 

brmg  within  jurisdiction  ?  251 
Powers  to  grant  intimation  in  running 

letters,  268 
Or  liberation,  273 
Decision  by  Sheriff  on  relevancy,  does 

not  bind  Justiciary  Court,  461 
Decision  on  relevancy  by  Sheriff -Sub- 
stitute binding  on  Sheriff,  461 
No   counsel  at  Circuit,   Sheriffs    ap- 
pointed to  defend,  460,  note  7 
May  adopt  statutory  summary  forms, 

Or  adhere  to  forms  of  own  Court,  537 
Not  coinpetent  to  plead  on  review  that 
Sherifrs  law  to  jury  bad,  545,  546 
Sheriff-Clerk. — Acting  as    Shenff-Sub. 

cannot  take  declaration,  257 
Sheriff    Court.— Limit    under    running 
letters  for  concluding  trial,  270,  271 
Form  of  crim.  letters  in,  283 
List  of  witnesses  in,  446 
Two  diets  in  iur^  cases,  448 
Lodging  productions  in,  452,  454 
Sheriff  Officer. — Pretending  to  be,  90 
Suspended  S.  0.  pretending  to  act  as,  90 
May  execute  libel  in  his  own  county,  444 
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Shebitf-Substitutb.  ^  Temporary,    may 
take  declaration,  257 
Judgment  of  Sheriff-Sub.  on  relevancy 

binding  on  Sheriff,  461 
But  not  on  Justiciary  Court,  461 
Ship.— Destroying,  115, 116 

Question  as  to  hamesucken,  164 
Misconduct  tending  to  loss  of,  193 
Jurisdiction  over  British,  245 
Equipping  against  allies,  232,  233,  284 
Destroying,  modus,  394, 895 
SHlPBRBAKurG.— A^lgravation  of  theft,  36 

With  intent. — is  it  relevant  ?  74 
Shooting. — Statutory  offence,  144 

Smuggler  shooting  at  preventive  vessel 
or  officer,  286 
Shop. — Attack  in,  not  hamesucken,  164 
Shopbreaking,  29,  note  2. — Sen  Emue- 
hrecJhing. 
Shore. — Jurisdiction  extends  three  miles 

from,  245 
Short  Notice  of  Citation,  443 
SioNAUS. — Making — to  smuggling  ship,  235 
Signature.— Of  declaration,  260 

Of  Ubel,  440 
Silence. — Accused  maintaining, — ^when  ex- 
amined, 259 
Slander,  178, 179.— iSSee  False  Accutation. 

Of  judges,  178 
Smuoolino. — Being  on   board   smuggling 
ship,  234,  235 
Making  signal  to  smuggling  vessel,  235 
Three  or  more  assembled  for  s.,  235 
Assemblage  offensively  armed,  235,  236 
Shooting  at  preventive  vessel  or  officer, 

236 
More  than   five  disguised  or  armed, 

near  shore  or  tidal  river,  286 
Assaulting  or  obstructing   preventive 

officer,  236 
Punlshmentj  236,  237 
Sober. — Not  bemg  s.  no  excuse  for  crime, 
13,  and  note  2 
Prisoner  under  examination  must  be, 
258 
SodUS  Criminis.— Used  as  witness,  cannot 
be  prosecuted,  463 
Libel  is  the  measure  of  indemnity,  463 
Unauthorised  promise  of  indemnity,  463 
Bargain  takes  effect  when  party  used 

as  witness,  463 
Evidence  of  tocii  not  sufficient,  516 
Sodomy. — Crime  in  both  parties,  200 

Modus  in  libel  for,  419,  420 
Soldiers.— Taking  life  when  on  duty,  130 
Must  be  truly  on  duty,  130 
If  act  rashly,  may  be  responsible,  130, 

131 
Not  blamable  if  within  rules  of  service, 

141 
Holding  post  need  not  wait  till  attacked, 
142 


Soldiers — eontimied. 

Duration  of  plea  of  duty,  142 

Protection  of  arms  a  paramoimt  duty, 
142 

Assault  on  s.  aiding  civil  power,  161 

Or  in  charge  of  mihtary  prisoner,  161 

Seducing  to  mutiny  or  desertion,  231 

Liable  for  ordinary  crimes,  242,  243 
Solitary  Confinbicent,  17 
Sorcery. — Pretence  of,  91 
Sound  and  Sober  Senses.- Prisoner  emit- 
ting declaration  must  be  in,  258 
Sovereign. — ^Treason  against,  220  et  teq. 

Assault  on  the,  227,  228 

Punishment,  ^8 
Special  Defence.— Must  be  lodged  day 
before  trial,  454 

Alibi, — insanity,  454 

Offence  committed  by  another,  454 

Self-defence,  454 

Notice  of   attack  on  injured  party's 
character,  454,  455 

Bead  when  jury  sworn,  471 
Special  Jurors.— Proportion  of,  469 
Special  Verdict.— Now  not  in  use  with- 
out general  finding  prefixed,  520,  521 
Sfeculattve  Writing. — Not  per  $e  overt 

act  in  treason,  221 
Spitting.— An  assault,  153 
Spouse.— Theft  from,  21 

Not  a  competent  witness,  472,  478 

Unless  the  injured  party,  472 
Stabbing.— Statutory  offence,  144 

Com.  law  assault  by,  158 
Statutes. — Old    s.    included   in  general 
major,  287 

Modem  s.,— quoted  in  major,  288. — 
For  parUadart  »ee  Major  Proposition. 

Minor  states  part  of  clause  founded  on, 
294 

"Words  of— to  be  used  in  minor,  295 

By  Queen's  printer  are  evidence,  though 
not  produced,  500 
Statutes.  — 

1350  (25  Edward  HI.)  sUt.  5.  o.  2  (trea- 
son) 220 

1424  c  45  (Corrupt  conduct  by  officials) 
207 

1427  c.  107  (ditto)  207 

1449  c.  17  (ditto)  207 

1457  c.  76  (Negligence  by  officUls)  207 

1469  c.  26  (Partial  judgment)  207 

1474  0.  60  (KilUng  deer)  19 

1525  c.  10  (Fireraising)  112 

1528  c.  8  (Arrest)  252 

1535  0.  13  (KiUing  hares)  19 

1535  c.  35  (Caution  by  prosecutor,  278 

1540  o.  38  (Fireraising)  112 

1540  c.  104  (Judges)  177, 178,  207 

1551  c.  19  (Bigamy)  196 

1555  c.  33  (Citation)  446,  447 

1567  0.  14, 15  (Incest)  198 
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li?,*  c  75  .  Wrocrous  punuil  fare 

l'7.*c.!<5   <''-rr::*.  r.  i=  pidgw  207 

!.%-!  c.  r."    Mi-*.:..-f'll& 

15' 1  c.  11'    I>>f-»r'.**;in*»i! .  :tl7 

1  >7  c  -27    Pr  f  »r..'  V    ji  4 

Ifp'T  c.  ff-J  .  W;-  I  *n:n-v^  1» 

lS-7c.  ^.'J .  M:*ohi*f .  11 1# 

15*7  c  *.*»  '  r^eforremett »  217 

ISn  c.  **)   r'TtAMoni  447 

IS"*'  c.  1^1  «A««umir.2-  coan.«eT»  4W 

15'»7  c  &!2  (J-iry  ecolo<*ed»  519 

15'.'2c.  14S  .  FireTai«]tur»  112 

15'.'2  c  152  <  Deforcement »  217 

151f2  c  15:J  I  Art  an.i  ^atH  2Sff 

15'.*3  c.  17»»  cCaiitioD)  278 

15'^)  c.  177  (Assaulting  jadges)  16D, 
note  6 

l&io  c.  4  (Asaaulting'  PHtj  Councillor, 
kc.)  W) 

1612  c.  4  (Abdaction)  170,  (Prosecution) 
277 

1621  c.  22  (Foreery)  86 

1661  c.  211  (Beating,  kc.,  parenti)  163 

1661  c.  22  (Killing  housebreaker)  142, 
143,  252 

1661  c.  34  (Marriage)  195 

1672  c.  16  (C.  of  Justiciary)  246,  (Cita- 
tion) 445,  (Jury)  519 

1685  c.  43  (Inducias)  449 

1693  o.  27  (Open  Court)  455 

1696  c.  31  (Profanity)  540 

1701  c.  6  (Members  of  Commons)  242, 
(Commitment)  263,  264,  (Bail)  265, 
W,  (Running  letters)  268  et  teq.— 
See  Running  Ldten, 

1707  (6  Ann)  c.  23  (Jurisdiction)  242 

1708  (7  Ann)  c.  21  (Fireraising)  112, 
116,  (Treason)  220,  224,  225 

1717  c.  8  (Arrest)  252 
1  (^iio.  I.  c.  5  (Riot)  180, 185,  274 
1  Geo.  1.  c.  48  (Fireniising)  112,  115 
9  Geo.  II.  c.  5  (Pretended  sorcery,  &c.) 
91 

12  Geo.  n.  c.  28  (Gaming)  205 

18  Goo.   II.  0.  ^7  (Theft,  &o.,  from 

bleachfields)  52,  64 
18  Geo.  IJ.  c.  34  (Gaming)  205 
20  (Jeo.  II.  o.  43  (Circuit  Court)  249, 

(HpGoial  defence)  454,  (Appeal)  541, 

542 

13  Goo.  III.  c.  31  (Jurisdiction)  244 
13  Geo.  III.  0.  54  (Prosecution)  276 
17  Goo.  III.  o.  56  (Embezzlement)  64 
23  Goo.  III.  0.  45  (Court  (rf  Justiciary) 

248,  518 
29  Geo.  III.  c.  46  (Destroying ship)  115, 
(Househreakiug  to  destroy  weaving 
trade  property)  74, 119 


.y>  G«o.  IIL  e^  17  (CErnnts)  248 
9>  Geo.  IIL  e.  48  (Trevoo)  225 

38  Geo.  III.  c  7  tTreason)  221 
37  GeoL  III.  c  7'^  rMutinv)  231 

37  Geo.  III. e.  12S  ^nlaWfal  ottUia)  230 

39  Geo.  ITL  e.  49  <Bafl)  367 

39  Ge<x  IIL  c  85  i  Embenlement)  ^ 
41  Geo.  IIL  c  57  ( Prirate  banks)  liJO 

43  Ge<v  IIL  &  113  iDestrojing  ship) 
115 

44  Geo.  ITL  &  92  <  Jarw&tkm)  244 

45  C;eo.  UI.  c  ^  (Bank  of  EngUnd^ 
l«i) 

45  Geo.  in.  c  92  (Witneases)  451 
49  Geo.  IIL'c.  14  (Con.  of  preg.)  147 

51  Geo.  IIL  e.  41  (Theft)  52,  S 

52  Geo,  IIL  c.  104  (Unlawful  oaths)  280 
52  C;eoL  UL  e.  130  (Riot)  185 

52  Geo.  IIL  c.  156  (Asdsting  war  pri- 

sonerst  233,  234 
54  Geo.  IIL  c.  67  (Verdict)  518 
54  (^eo.  IIL  c  146  (Treason)  225 
54  Geo.  IIL  c  186  (Witnesses)  451 
57  Geo.  IIL  c  6  (Treason)  221 
57  Geo.  IIL  c  7  (Mutiny)  231 
57  Geo.  IIL  c.  90  (Poachmg)  189 

59  Geo.  IIL  c  69  (Foreign  enlistment) 
234 

60  Geo.  m.  and  1  Geo.  IV.  c.  1  (Illegal 
drilling)  231 

4  Geo.  IV.  c  34  (Jurisdiction)  245,  252 

5  Geo.  IV.  e.  84  (Convict  at  laige)  219, 
(Jurisdiction)  245,  250 

6  Geo.  IV.  c.  22  (Serriee  copy)  446, 
(Jury)  463,  note  1,  468,  469 

6  Geo.  IV.  c.  23  (Declaration)  257 
6  (}eo.  IV.  c.  47  (Blasphemy)  204,  (Se- 
dition) 229 
6  Geo.   IV.   c.  66  (Jurisdiotion)  242, 
(Bail)  267 

6  (^eo.  rv.  c.  129  (Illegal  combination) 
177  (Warrant  to  arrest)  253 

7  &  8  Geo.  IV.  0.  20  (Jurisdiction)  247, 
(Prosecution)  276 

9  Geo.  IV.  c.  29  (Circuits)  248,  249, 
(Declaration)  257.  (Libel)  441,  442, 
(Procedure)  442,  444  et  tea.  467,  470, 
471,  518,  (Witness)  471,  518,  (SherifT 
Court)  529 

9  Geo.  IV.  c  31  (Repeal)  115 

9  Geo.  IV.  c.  39  (Arrest)  253,  (Prose- 
cution) 276 

9  Geo.  .IV.  c.  69  (Night-poaching)  188 
et  seq.,  263,  274,  318,  411,  (Pro- 
cedure) 536 

10  Geo.  IV.  o.  38  (Attempt  to  murder) 
401  <^  teo 

11  Geo.  iv!  0.  54  (Jurisdiction)  245 

11  Geo.  IV.  and  1  Will  IV.  c.  37  (Cir- 
ouits)  248,  (Witnesses)  451,  471, 
(Execution,  capital  sentence)  528 
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Statntee. 


Statutes — continued. 

11  Geo.  IV.  and  1  WflL  IV.  c.  d9  (Cir- 
cuit Court)  249,  (Sheriff)  251 
2  WiU.  IV.  o.  4  (Embeszlement)  64 
2  &  8  Will.  IV.  0.  68  (Arrest)  253,  (Ap- 

D6&1)  541 

2  &  8  Will.   IV.  0.  123  (Puniflhinent) 
100,  (Libel,  foreory)  387 

3  &  4  WUl.  IV.  c.  46  (Burgh  Aet)  256 

4  fi  5  WiU.  IV.  c.  28  (xMarriage)  195 

4  &  5  Will.  IV.  0.  67  (Convict  at  large) 
219 

5  &  6  WiU.  rV.  0.  78  (BaU,  forgery) 
266,  note  3,  267 

6  &  7  Wm.  IV.  c.  69  (Plate  assaye)  100, 
note  3 

7  wm.  rV.  and  1  Vict  c  6  (Blasphemy) 
204,  (Sedition)  229 

7  Will.  IV.  and  1  Viet.  c.  86  (Post 

Office)  70  to  73,  241,  244,  245,  266, 

267,291 
7  WiU.  IV.  and  1  Vict.  c.  84  (Forgery, 

Punishment)  99,  100 
7  WUl.  IV.  and  1  Vict  o.  88  (EngUsh 

Act,  piracy)  59 

7  wm.  IV.  and  1  Vict,  c  91  (Punish- 
ments) 185, 186,  280,  281 

1  &  2  Vict.  0.  119  (Sheriffs'  warrants) 
254 

2  &  8  Vict.  c.  42  (Prosecution)  275 

8  &  4  Vict.  c.  59  (Witness)  471,  479 
8  &  4  Vict  c.  74  (Oysters)  19,  53,  76 
8  &  4  Vict.  c.  96  (P.  0.)  100,  860,  366 

3  &  4  Vict  c.  97  (KaUroads)  117 

5  &  6  Vict.  0.  51  (Assaults  on  Soyereign) 

227 

6  &-7  Vict  c  84  (Indorsation)  255, 
(Liberation)  274 

7  &  8  Vict  c.  29  (Night-Poaching)  189, 
190,  411 

10  &  11  Vict.  0.  92  (Mussels)  19,  58,  76 

11  Vict  c.  12  (Treason  felony)  221,  226, 
240,  266,  278 

11  &  12  Vict  c.  42  (Amst)  254,  255, 

256 
11  &  12  Vict  o.  79  (Procedure)  444, 450, 

464  467  468 

11  &  12  Vict,  c  118  (Loeai  Edinburgh 
Police  Act)  256 

12  k  13  Vict  c.  69  (Indorsation)  254, 
255,256 

15  Vict.  c.  27  (Evidence)  210,  note  6,. 
212,  note  4,  471,  477,  479,  480,  481, 
485 

16  Vict  c.  20  (Evidence)  480 

16  &  17  Vict.  0.  80  (Sheriff-Coor^  448, 

449,468 
16  k  17  Vict  0.  99  (Penal  Servitude) 

16  k  17  Vict  0. 107  (Customs)  284  to 

287 
16  k  17  Viot  o.  118  (IndovniioB}  255 


Statutbs— eonh'nwtti . 

16  k  17  Vict  c.  119  (Betting)  205,  206 

17  k  18  Vict  c  80  (RegUter  of  Births, 
&c.)  102,  504 

17  k  18  Vict  c.  86  (Whipping)  16 
17  k  18  Vict.  c.  102  (Elections).  171, 287, 
238 

17  k  18  Viot.  c.  104  (Carrying  off 
wreck,  &o.)  60,  (Endangering  ship) 
193,  (Jurisdiction)  250,  2.52,  (Indict- 
ment) 868 

18  k  Id  Viot.  o.  91  (Jurisdiction)  245, 
250,252 

19  &  20  Vict  0.  79  (Prosecution)  276 

20  &  21  Vict.  c.  3  (Penal  servitude)  17 
20  &  21  Vict  c.  71  (Insanity)  461,  525, 

526 
22  Vict  c  84  (lUegal   combination) 

177 
24  &  25  Vict  c.  96  (Continuous  crime) 

244 

24  &  25  Vict  c  99  (Coin)  102  et  teq., 
244,  245,  258,  274,  386,  387,  390 

25  &  26  Vict  c.  97  (Prosecution)  276 
25  &  26  Vict  o.  35  (Appeal)  541 

27  Vict  0.  80  (Circuits)  249 

27  &  28  Vict  c.  47  (Penal  servitude)  17 

27  &  28  Vict.  c.  58  (Summary  Proc.) 
529,581 

28  Vict  c.  9  (Affirmation)  481 

29  &  80  Vict  c.  117  (Whipping)  16 

81  k  82  Vict  c.  89  (Juror's  affirmation) 
469 

31  k  32  Vict.  o.  45  Pescribing  stolen 

property)  360 
31  &  82  Vict.  c.  48  (Elections)  289 
81 A  82  Vict  c.  95  (Aggravations)  48, 57, 

'Quorum  of  Court)  248,  (Circuits)  249, 
BaU-boDd)  268,  (Citation)  444  et  »eq,, 

ll^ial),  464,  468 

82  k  33  Vict.  c.  87  (Sharpers)  206 

82  &  83  Vict.  c.  99  (Arrest)  258,  (OuUty 
Knowledge)  518 

88  &  84  Vict  0.  52  (Arrest)  255,  256 
88  &  84  Vict  c.  79  (P.  0.)  70 

83  &  84  Vict.  c.  90  (Foreign  enlistment) 
282,  288,  250 

38  &  84  Vict.  o.  112  (Aggravations)  16 

84  &  85  Vict.  o.  55  (Insanity)  526 
84  &  85  Vict.  c.  110   (Unseaworthy 

ship)  193,  415 

84  &  85  Vict.  c.  112  (Previous  convic- 
tions) 515 

85  &  86  Vict  o.  88  (Ballot  Act)  288, 
289 

85  A  86  Vict.  c.  93  (Arrest)  258 

86  &  87  Vict.  c.  60  (Arrest)  256 

87  &  88  Vict  0.  15  (Betting)  206 

88  &  89  Vict.  o.  86  (Neglect  of  appren- 
tices' health)  172,  (Breach  of  service 
to  danger  of  lieges)  175, 177,  (Molest- 
ing workman),  177, 178 
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flTATCTORT  OfTETrcB  to  be  sUted  in  sUtn- 
torj  wortls,  317  «(  mq.    See  Modus, 
Jitter  a. 
BTEAUJto.     Set  Tkffi—Potl  Oflux. 
8TELU05ATE- — Ob^tolete  term,  102 
Btocthrief. — Detinition  of,  53 
DUtinction  from  roV»bery,  53 
Details  same  as  in  robbery,  53,  54 
See  /toW*7-y. 

Amotio,  rules  of  theft  applicable,  57 
Are  preT.  codt.  of  theft,  sod  hab.  and 

rep.  afifgraTatioDS  of  f  57,  58 
Punishment,  53 
Is  coQT.  of  ■.  an  aggraration  of  theft  ? 

43 
ModnM — chanre  ^  stouthrief ,  361 
Violence  to  lieges  mu9t  be  averred,  9Sl 
'    Oiniiwion  of  '  *  fMLSterfuIl^;'  361 
Word  "tAefiuofuly  "  not  eflsential,  361 
BTRiKina  Words  from  Libel,  464,  465 
8UBOR9ATIOR  OF  Perjurt,— Definition,  211 
Witness  most  depone  as  instructed.  211 
Not  neceasarily  conoocted  statement, 

211 
Inducing-  to  depone  facts,  without  en- 
quiry as  to  witness'  knowledge,  211 
Mode  immaterial,  211,  212 
Promises,  threats,  violence,  212 
Attempt  punishable,  212 
Though  relating  to  process  not  jet  in 

Court,  212 
Infamy  and  incapacity  for  truBt  or  as- 
size, 212 
Latitude  as  to  locus,  347 
Modus  in  libel  for,  424  to  426 
Mode  of  inducement  essential,  426 
*'  Other  mode  unknown,'*  426 
SUBSUMPTION  (298  et  seq.)    See  Indictment, 

Letter  h 
SuFFiciGMCT  OF  pROOF  as  to  productions  is 
matter  for  the  Court,  506, 507 
Where  doubtful,  may  admit  and  leave 

effect  to  jury,  506,  507 
Of  evidence  generally,  515  to  518 
Suffocate,  Attempt  to,  145 
Summary  Procedure. — Crim.  Letters,  siz 
days'  induci®,  529 
Prosecution  by  complaint,  529 
Regular  complaint  necessary,  529 
Must  allege  cognisable  offence,  529 
Bad  if  founded  on  wrong  section  of 

statute,  529 
Or  if  what  statute  requires  not  stated, 

529 
Or  nothing  constituting  offence,  529 
Trifling  informalities  disregarded,  530 
In  signature  of  complaint,  530 
In  formal  words  of,  530 
Generality  of  reference  to  statute^  530 
Vagueness  of  loeue  and  modue^  530 
Warrant  granted  where  accujBed  not  in 
ottstody,  531 


Summary  pROCKDcm«    tomiUmei. 
Warrant  may  be  enemtial,  581 
Serving  of  oomplaint  not  neeeanry,  5S1 
Nor  of  witness  list,  at  com.  law,  ^1 
Trifling  oBuaBon  in  copy  aenrod,  SS^ 
Where  warrant  to  "oonvene,"  aireat 

fllegal,  531 
To  bring  up  **■  for  ezamination,"  acenaed 

cannot  be  at  onoe  tried,  531 
If  statute  appoints  service  of  compUint, 

warrant  to  airest  illegal,  531 
If  oath  requisite,  want  of  it  fatal,  532 
Or  oath  not  hv  complainer,  where  this 

required,  53z 
Authority  in  warrant  to  cite  witnetpeo 

omitted,  532 
OppresBJoD  a  ground  for  quashing,  S2 
Party  cited  as  witness  tried,  532 
Verbal  intimation  five  days  before,  532 
Refusal  of  reasonable  delay,  533 
Though  not  asked,  if  proceedings  other- 
wise oppressive,  5^ 
Especially  in  case  of  child,  533 
Rules  of  evidence  af^ly,  533 
Tholeing  assise,  534 
Trial  in  absence  under  statute,  534 
Conr.  bad  if  date  in  citation  wrong,  534 
Though  separate  citation  superfluous, 

534 
Service  of  needless  citation  no  ground  of 

objection,  if  not  misleading,  534 
Magistrate  signing  warrant  need  not  try 

case,  534 
Objections,  requests  for  delay,  &o.,  to 

be  recorded,  534 
Where  recorded,  deliverance  may  be 

implied,  534,  535 
When  proof  to  be  written,  535 
Accused  cannot  dispense,  585 
Restriction  of  punishment,  535 
Must  be  in  libel  to  found  jurisdiction, 

535 
Restriction  altering  case,  illegal,  535 
Erasure  in  conviction,  585 
Interlineations,  535 
Conv.  signed  while  party  at  bar,  535, 

536 
This  neglected  in  practice,  536 
Conv.  failing  to  "  specify  *'  offence  in 

terms  of  Act,  536 
Conv.  must  shew  whether  on  plea  or 

proof,  536 
Sentence  to  two  terms,  each  being  ex- 
tent   of     statutory     imprisonment, 

illegal,  536 
Statutoiy  imprisonment  not  competent 

for  costs,  536 
Two  justices  necessary  at  com.  law. 

536 
Both  sign,  536 
Signature  by  preses,  536 
One  may  sign  adjournment,  537 
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Summaxy  Prooednre— Theft. 


SUHHABT  Procedurb— titmfinuerf. 

If  quorum  sign,  sigtuiture  by  diaquali- 

fied  justice  does  not  nullify,  53/ 
Magistrate  not  at  proof,  cannot  pro- 
nounce conviction,  537 
Sheriffs  may  use  statutonr  forms,  537 
Or  follow  forms  of  S1ieri£f  Ck>urt,  537 
Sunday. — Trial  extending  into,  455 
SuppLYiira  State  at  war  with  ships,  282, 
233 
Increase  to  warlike  power  of  ship,  233 
Suspension.— Redress  against  illegal  war- 
rant or  cony. .  540 
Or  must  be  truly  extant,  540 
Competent  though  matter  appealable  to 

Circuit,  548 
And  appeal  actually  taken,  543 
If  Circuit  allowed  to  pass,  cause  must 
be  shown  to  make  suspension  good, 
543. — For  partiadart  tee  Review. 

Tacit   Cohbination  may  constitute  mob, 
181 

Teachbr. —Debauching  pupil,  202 

Tenant  may  commit  Dnltul  tireraising,  113 
May  commit  night  poaching,  191 

Tendering  Coin.— Sc«  Coin. 

Theft.— Definition  of,  18 

Must  be  property  of  another,  18 
Limited  right  may  exclude  theft,  18 
Gk>ods  seised  by  excise  or  poinded,  18l 

19 
Wild  animals,  19 
Birds,  deer,  rabbits,  kc,  19 
Fish  taken  from  net,  19  ' 
Oyster  or  mussel  theft,  19,  20 
No  consequence  to  whom  property  be- 
longs, 20 

(a)  Owner  may  be  unknown,  20 

No  matter  from  whom  taken,  20 

May  be  from  unlawful  possession   of 

another,  20,  and  note  6 
Taking  must  be  felonious,  20,  21 
Taking  under  diligence  not  theft,  20, 

21 
Reasonable  belief  of  right  or  permission 

excludes  theft,  21 
But  accused  must  prove  it,  21 
Theft  from  spouse,  21 
Obtaining  article  by  deceit,  21,  22 

(b)  Theft  though  owner  aware  of  taking  at 

the  time,  22,  and  note  8 
Taking  use  of  article,  22,  23 
Taking  book  to  purloin  secret.  23 
Taking  need  not  be  for  gain,  24 
Intent  to  deprive  enough,  24 
Guilt  not  removed  by  restitution,  24 
Value  no  matter,  24 
Pasturing  sheep  on  another's  ground, 

24,  note  5 
Canning  off  writings,  24,  25 
Party  gnatching  receipt,  24,  25 


Theft  —eoTUinued. 

Theft  from  mail,  25 

Not  theft  to  violate  ^ve,  25 

But  theft  to  take  unmterred  body,  25 

(c)  Child-stealing,  25 

Theft  though  child  enticed  away,  25 
And  whatever  be  the  motive,  25 
Forcible  abstraction  not  theft,  25 
But  may  be  if  violence  slight,  25 
Resistance-  after  taking,  still  theft,  25, 

26 
Amotio  necessary,  26 

(d)  Article  destroyed  on  spot,  not  theft,  26 
Removal  necessary,  26,  27 

Hand  caught  in  pocket,  26 
Momenta^  removal  sufficient,  26,  27 
Detachment  not  necessarr,  26 
Articles  moved  by  stick,  28 
Fastening  severed,  28 
Removal  of  article  is  theft  of  contents, 

28 
Thief  moving  articles   in  search    for 

others,  28,  29 
Housebreakiufi^.  aggravation,  29 
Nature  of  building,  29 

(e)  Building  must  be  violated,  29,  30 
Opening  locks,  29,  30,  81 
Forcing  door,  30,  31,  32 

Undoing  fastening,  and  returning,  SO 
Person  within  opening  to  thieves,  30 
Thief  ringing  and  ruwing  in,  30 
Entering  at  windows,  &c.,  32,  38,  34 
Entry  of  whole  person  not  necessary,  85 
Articles  moved  by  stick,  35 
For  partieulara  tee  HitKidreaking. 

(f)  Shipbreaking,  aggravation,  36 
Lockfast  places,  36 

Mode  of  opening,  37 
Key  in  lock  excludes  aggravation,  37 
Is  lockfast  truly  an  aggravation  ?  37,  38 
Child-stripping,  ag^vation,  38 
Drugging,  aggravation,  38,  39 
Is  it  robbery  f  38,  39 
Overpayment,  retention  of,  39 
Whether  made  to  delinquent  personally 
or  not,  39 

(g)  Found  property  retained,  89 

If  owner  unknown,  this  insufficient,  39 
But  soon  used  as  finder's  own,  theft,  4Q 
Limited  custody  does  not  exclude  t., 

40 
Box  left  at  lodging,  40,  41 
Note  given  for  chwige,  41 
Article  borrowed  for  specific  purpoee, 

41,  and  note  5 
Whether  borrowing  a  pretence  or  not, 

41,  and  note  6 
Pauper  selling  workhouse  clothes,  41, 

(h)  Servant  selling  livery,  42 

Porters,  shipmasters,  carriers,  42 
Servant  sent  to  carry  article,  42,  43 
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Theft — eontifmed. 
Clerk,  43 
PostmAn,  43 

Salesman  on  master's  premises,  43 
Teller  of  bank,  43 
Servant  sent  to  dispose  of  article  and 

bring  money,  42,  43 
Tradesman  receiving  article  to  make  up 

or  repair,  44 
(i)  Rescuing  goods  from  fire  or  sea,  and 

keeping,  45 
Theft  or  br.  of  trust,  46,  46 
Art  and  part  of  theft,  46 
Previous  or  present  concert,  46 
Case  of  gang,  each  guilty  of  all  the 

thefts,  46,  47 
Sending  children  to  steal,  47 
Privity  at  the  time  enough,  47 
Question  as  to  art  and  part  just  after 

theft,  47 
Previous  conviction,  47,  48 
(j)  Need  not  be  of  same  sort,  48 

Plagium  aggravated  by  theft,  and  vice 

verta^  47,  48 
Is  conviction  of  stouthrief  competent  ? 

48 
Prev.  conv.  of  robbery,  48 
Habit  and  repute,  (48  to  51). — For  par- 
ticulars He  Habit  and  Regute. 
Accused's  duty  to  protect   property, 

aggravation,  51 
Servant  of  owner,  obsolete  aggravation, 

61,52 
Plagium,  aggravated  theft,  52 
Horse,  cattle,  sheep,  &o.,  52 
Theft  from  bleaohfields,  52 
Furtum  grave  obsolete,  52 
(k)  Repeated  theft  obsolete,  52 
Punishment,  62,  53 
May  be  tried  where  thief  found  with 

booty,  244 
But  not  for  aggravations  attaching  to 

place  of  commission,  244 
Latitude  in  libelling  time,  299 
Ditto,  Locus,  309 

Modus  of  theft  and  plagium,  353  d.  teq. 
Requisites  of  modus  where  custody  was 

with  thief,  354 
(1)  Ditto,  theft  of  found  article,  855,  356 
But  no  additional  specification  necessary 

unless  possession  innocent  at  first,  856 
Where  person  not  custodier  art  and 

nart,  mode  of  accession  stated,  356, 

Modus  theft  of  wild  animals,  857 
Charge  good  though  said  accused  "  en- 
trusted," 857 
Statutory  theft  how  ohaiiged,  358,  and 

note  2 
Continued  theft,  modus  in,  358 
Articles,  how  described,  358,  359 
Money,  $ome  description  necessary,  359 


Theft — continued. 

Trifling  errors  of  description,  359 
(m)  Owner  or  possessor,  359,  360 

Lawful  and  unlawful  possession,  359 

360 
Statement  of  owner  where  theft  and 
murder  combined,  360 

Thiep.— Killing,  murder,  128, 129 

Unless   in   reasonable  fear,  132,  and 
note  3 

Thief,  Habit  and  JUpnU.See  Habit  and 
Repute. 

Thimblers,  206 

Tholed  Assize.— Plea  of,  461,  462 

Must  be  truly  for  same  ofifence,  461, 462 
Excluded  by  change  of  events,  462 
Or  trial  stopped  by  nullity  not  caused 
by  prosecutor,  462,  463 

Threats  to  commit  serious  injury,  175 
Geaerallv  with  intent  to  extort,  175, 176 
Verbal  threat  if  serious  criminal,  176 
By  letter,  whether  signed  or  not,  176 
Dispatch  of  letter  sufficient,  176 
No  defence  that  what  demanded  due, 

176 
To  accuse  of  crime,  Veritas  no  defence, 

176 
To  suppress  evidence,  aggravation,  177 
Revenge  for  evidence  or  the  like,  177 
To  electors,  masters,  workmen,  177 
Judges  or  magistrates,  177 
Declaration  must  not  be  emitted  under, 

258 
Locus  in  case  of  threatening  letters,  310 
Letters  part  of  conspiracy,  not  quoted 

at  length  in  libel,  328,  329 
Modus  in  libel  for,  406,  407 

Throwinq  Acids.— Murder  if  death  ensue, 
123 
Statutory  offence,  145 
Must  disfigure  or  injure,  146 
Com.  law  assault  by,  158 

I'lUE,  298 

Statement  of,  essential,  298 
Description  of  "night"  in  poaching, 

298 
Three  months,  298 

Where  more  taken  must  show  cause,  298 
Series  of  thefts,  298,  299 
Thefts  by  servant  or  constable,  299 
Or  by  accomplice  of  owner's  son,  299 
Embezzlements  by  clerk,  299 
Theft  of  sheep,  299 
Articles  lent  lor  repair,  299 
Incest,  unnatural  offences,  299 
Cruelty  to  or  rape  on  child,  299 
Long  interval  before  trial,  299 
Reset — ^general  statement  enough,  300 
Forgery,  300 

Excess  of  latitude  prevented,  300 
Time  must  be  applied  to  chsrge,  300 
Extra  latitude  by  alternative,  800 
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Cases  of  extreme  latitude,  800 
'  Time  of  main  act  alone  necessary,.  300 
Time  of  malice  unnecessary,  300 
Charge  that  waminjra  neglected,  time 

should  be  stated.  301 
In  bigamy,  time  oi  both  marriages,  801 
Latitude   as   to   first   marriage,   301, 

note  4 
May  be  set  forth  in  inventorioe,  301 
<*Time  above  libelled,"  312 
Absence  of  such  reference  may  be  fatal, 

313 
Not  needed  where  two  statements  of 

mode  of  one  crime,  313,  314 
Or  two  acts  make  one  crime,  314 
TiTLB  OF  Statute  need  not  be  quoted  in 

major,  289 
Trade  of  accused  wrong  libelled  fatal,  284 
But  not  trade  of  others  named  in  libel, 

333 
Transportation.— Penal  servitude  substi- 
tuted for,  16, 17 
Treason. — No  charge  of  art  and  part  in,  3 
Law  assimilated  to  English,  220 
Ofifences  which  constitute,  220 
Term  "long,"  220 
Question  as  to  deposed  king,  220 
Term  "  queen,"  220 
**  Eldest  son  and  heir,"  220 
Eldest  daughter  not  included,  where  no 

son,  220,  221 
Compamng  death,  221 
Overt  acts  shewing  purpose,  221 
Extension  as  regards  person  of  king  by 

later  statute,  221 

(a)  Speculative  writings  not  overt  acts,  221 
Unless  part  of  conspiracy,  221 
But  writing,  though  unpublished,  may 

be  overt  act,  221 
Writing  directed  against  royal  person- 

X,  221 
»n  words  without  oonspiracy  not 
'enough,  222 
In  case  of  consort  or  heir,  compassing 

against  life^  222 
To  restrain  or  dethrone  king  enough, 

222 
Violatiiw  hing*9  eo^oanion  or  daughter, 

or  tc\fi  of  Mir,  222 
Consent  of  woman  no  def  enoe^^^22 
Marriage  must  be  subsisting,  222 

(b)  Eldest  daughter  included,  though  not 

heiress  of  throne,  222 

Levying  tmr,  222,  223 

Conspiracy  to  levy  not  enough,  222, 223 

Attacking  royal  troops,  223 

Holding  out  fort,  223 

Violent  rising  for  national  porpote,  228 

Though  ill  organised,  223 

Question  where  mob  not  armed  in  war- 
like fashion,  223 


Tbeasov— continued. 

War  must  be  against  sovereign,  223 
Any  rising  for  national   purpose  in- 
cluded, 223,  224 

(c)  Must  be  within  the  r«ilm,  224 
Including  the  narrow  boas,  224 
Adherence  to  Ung't  enemiet,  224 
May  be  in  or  out  of  realm,  224 
Marching  or  cruisiug  with  enemies,  224 
Or  taking  pay  of,  224 
Swearing  allegiance,  224 
Surrendering  troops,  forts,  stores,  224 
Compulsion  a  good  aefence,  224 
Fear  of  loss  of  property  no  defence,  224 

(d)  *'  Enemy  "  used  in  broadest  sense,  224 
Adherence  to  those  opposed  to  allies, 

224 
Counterfeiting  greai  or  privy  feed,  224 
And  royal  seals  in  Scotland,  224 
Slaying  Judge*,  225 
Who  amenable  to  trial  ?  225 
Bom  of  British  father^  225 
Subject  of  ally  living  in  Britain,  225  ^ 
If  war  declared,  alien  not  exempt  till 

he  has  left  country,  225 
Question  if  he  leave  family  and  effects 

behind,  225 

(e)  Enemy  cominfip  here  under  safe  con- 
duct, liable  for  treasonable  acts,  225 

Punishment,  death,  225 

Hanging  or  decapitation,  225 

Head  severed  and  body  quartered,  225 

Females  to  be  hanged,  225 

Escheat  of  movables,  225 

Forfeiture  of  honours,  225 

Confiscation  of  heritage^  225 

Corruption  of  blood,  ^5 

Intimation  to  fix  trial  not  competent 
till  forty  dsLjB  after  commitment,  268 
Treason,  Misprision  of,  226 
Treason,  Felony.— Statutory,  226,  227 

Act  may  be  tried  as,  though   truly 
treason,  227 

Is  not  bailable,  266 

Prosecution  to  be  conducted  as  if  ac- 
cused was  running  letters,  273 

Modus  in  libel  for,  428 
Trespass.— By  taking  use 

theft,  22,  23 
Trial,  455  er  m^. 

Open  Court,  455 

Contempt  of  Court,  456 

Calling  diet,  457 

Fugitation,  458 

Forfeiture  of  bail,  458 

Objection  to  citation,  458 


of  article  not 


Adjournments,  459 

Desertion  of  diet,  459,  460 

Assigning  counsel,  460 

Interpreter,  460 

Pleas  in  bar,  460  to  464 

Trial  stopped  by  sicknees,  &o.,  462|,  468 
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TKiAh—eottHnwd, 

Reponing  outlaw,  46S,  464 

ReievMicy,  464.  465 

Separation  of  cnarges,  465 

Separation  of  trials,  466 

Pleading,  466,  467 

Certificates  of  character,  467 

Second  diet,  467,  468 

Challenge  of  jurors,  468,  469 

Swearing  jury,  469 

Objections  barred  after  jury  sworn,  470, 
471 

No  communication  with  jury,  470 

Proof,  471  to  518.— <S«  Proof, 

Verdict,  619  to  525.— iSce  Verdict. 

Sentence,  525  to  528. — See  SenUnce, 
Trust.— &«  Breach  qf  Trtuf. 

Incapacity  for  office  of, — ^for  perjury, 
210 

For  subornation,  212 
Trustee  in  sequestration,  only  power  to 

prosecute  by  statute,  276 
Tutor. — Prosecutor  in  rape  or  abduction 
of  ward,  277 


Unknown.— Theft,  owner  u.,  20 
Unlawful  Oaths. — Administering  or  being 
party  to  administering,  230 
Where  binds  to  illegal  compacts,  2S0 
Or  not  to  reyeal  su(m,  230 
Person  taking  the  oath  punishable,  230 
Compulsion  no  defence  unless  fact  re- 
vealed, 230 
Must  reveal  within  four  days,  230 
Except  sickness  or  continued  compul- 
sion, 230 
To  whom  revelation  made,  230 
Punishment  where  oath  binds  to  capi- 
tal offence,  230,  231 
Modus  in  libel  for,  429 
Unnatural  Offences,  200 
Unnatural  Treatment. — May  be  murder, 
125 
Or  culp.  hom.,  134 
A  serious  offenoe  per  m,  171 
Aggravated,  if  by  natiu^  custodier, 

172 
Or  if  injuries  result,  172 
Modus  m  libel  for,  405,  406 
Uttkrino. — Attempt  to  use  document,  86 
Must  leave  possession  of  utterer,  86 
Withdrawal  on  challenge  no  defence,  86 
Giving  document  for  preservation  or  to 

look  at,  86,  and  note  7 
May  be  by  another  hand,  87,  88 
Is  delivery  to  innocent  person  to  be 

used  enough  ?  87 
Dispatch  by  post,  86,  88 
Registering,  87 

Question  ^ere  registered  for  preeerva- 
Uon,  87 


VTrBxnsQ—eoiUmved, 

Blank  bill  with  forged  signature  de- 
livered to  be  filled  up  and  discounted, 
87 

Writing  placed  in  repositories  and 
allowed  to  be  used  as  genuine,  87 

Production  in  Law  Court,  87 

Delivery  to  agent  not  enough,  88 

Fraudulent  intent  essential,  88 

Question  where  authority  to  sign,  but 
document  passes  as  truly  signed  by 
mandant,  S8 

Immediate  injury  to  others  not  essen- 
tial, 89 

Purpose  need  not  be  that  to  which 
such  a  document  ordinarily  put,  89 

Uttering  base  coin,  102  ei  teq.—See 
Coin. 

Latitude  of  locus,  310 

Modus,  347,  375 

Must  be  stated  as  genuine,  347^  375 

Description  of  deed  where  signature 
only  forged,  375,  376 

Or  blank  stiunp  uttered,  376 

Value. — ^Not  of  importance  in  theft,  24, 25 

Nor  in  robbery  and  stouthrief ,  56 
Vending. — Forged  notes  at  com.  law,  100 
By  statute  as  to  Bank  of  England,  100 
Com,  106,  108 
Venereal  Disease. — Giving— aggravation 

of  assault,  159 
And  of  lewd  practices,  202 
Verdict  guilty,  whether  actor  or  art  and 

part,  3 
May  be  by  majority,  519 
Announced  by  chancellor,  519 
Minuted  by  clerk,  519 
With  any  recommendation,  519 
In  accused's  presence,  519,  and  note  7 
Informal  v.  may  be  corrected,  519 
But  not  after  recording,  519 
Not  impeached  after  recording,  519, 

520 
'*  GuOty  as  libelled,"  520 
Guilty  art  and  part,  520 
Addition  to  genend  v.  may  nullify  it, 

520 
Finding  lower  offenoe,  520,  note  5 
Question  if  addition  only  indicated  jury 

acted  on  insufficient  evidence,  5^ 
Special  verdict,  520 
Must  truly  infer  guilt,  520,  521 
And  be  within  latitude  of  libel,  521 
Need  not  affirm  all  the  qualities  li- 
belled, 522 
Nor  all  the  offences  although  libelled 

jointly,  523 
Any  charge  not  noticed  held  acquitted, 

528 
Same  if  one  accused  omitted,  523 
Must  find  aa  to  each  accused,  528 
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Verdict — eonHnued. 

General   yerdict — alternatiTe    chai^g^, 

628 
Acquittal  of  general  charge,  proclndee 

cony,  of  particular,  523 
Where  two  things  oongtitute  offence, 

both  must  be  found,  628,  524 
Conyiotion  of  aggrayation  alone,  623, 

624 
Doubtful  yerdict  bad,  624 
But  if  plain,  form  no  matter,  624 
Verdict  applying  numbers  to  charges 

{1st,  2d),  524 
Acquitting  of  one  and  conyictin^  of 
another  dependent  for  some  quakties 
on  first,  624 
"  Guilty  of  stealing  part  of  articles," 

625 
Where  case  abandoned,  625 
Finding  of  insanity,  626 
Present  insanity  may  be  found  during 
trial,  625 
Verbal  threat  may  be  criminal,  174 

Proyocation  does  not  palliate  murder, 

127 
May  palliate  assault,  154, 165 
Veritas  not  pleadable  in  case  of  threats, 

176 
Vkritt.— Oath  of,  264,  682 
Vessel.— Destroying,  115^  116 
Equipping  agai^  allies,  234 
Jurisdiction  oyer,  246 
Violating  Graves. — Not  theft,  25 
Substantiye  offence,  76 
Slightest  remoyal  sufficient,  76 
Attempt  punishable,  76 
Vis  Major.— <)ompulsion  a  defence,  13 

Case  of  wife  or  child,  18 
Vitiation  of  deed,  93,  94 

Modus,  378 
Voter.— Abduction  of,  170 
Bribery  of,  287 

Wanton  Mischief.  —116  etteq.-See  Mali- 
cious MiKhief. 
War,  Lemng,  222,  223.— 5k  Treaton^  Let- 
ter 0. 
Equipping  yessel  for  war  on  friendly 

State,  m,  288,  234 
Aiding  escape  of  prisoner  of,  288,  284 
Warrant.— To  arrest,  263 

Any  magistrate  may  grant,  253 

Solemnities  of,  263 

Preyious  petition  or  oath  not  essential, 

unless  statute  orders,  268 
Proc.-Fiscal  need  not  make  oath  if  pro- 
secuting for  public  interest,  268 
No  objection  petition  undated,  254 
One  justice  signing  sufficient,  264 
Unless  statute  requires  two,  264 
May  be  addressed  to  private  citisen,  264 
Inciorsation  of,  264 


Warrant— ecm/tni(«i 

Of  commitment  for  trial,  264 

Must   describe   accused  and  offence, 

264 
And  prooeed  on  signed  information, 

264 
Exceptions  to  above  rules,  264,  265 
Double  of  commitment  for  trial  served 
on  accused,  266 
Warrant  of  Citation  of  accused,  witness- 
es, and  assize,  444 
Warrant  under  Summary  Complaint.— 
Want  of  may  be  fatal,  531 
W.  to  "convene"  or  for  "examina- 
tion,"— not  competent  to  proceed  to 
try,  631 
W.  to  arrest   not   competent,  where 

statute  requires  service,  681 
W.  not  giving  statutory  authority  to 
cite  witnesses,  682 
Warrant  of  Search,  280,  281 
Warren.— Theft  from,  19 
Watching  house  or  person  to  intimidate, 

178 
Water. — Breach  of  sendee  causing  stop- 
page of,  176 
Weakness  of  Mind.— Not  a  defence,  12 
Plea  in  mitigation,  16 
Ground  of   recommendation   and  re- 
prieve, 16 
An  element  in  distinguishing  murder 

and  culpable  homicide,  16 
Makes  less  resistance  constitute  rape, 

169 
Using  lewd  practices  to  girl  of  weak 
mind  above  puberty,  201 
Weapon,    Lethal. — Obsolete   aggravation, 
157 
Offensive  w.  in  night-poaching,  190 
Weaving  Trade  Property.— Housebreak- 
ing with  intent  to  destroy,  74 
Weights.— Use  of  false,  94,  95 

WHIPPINOt  17 

For  assault  on  Sovereign,  228 
Wickedly   and    Feloniously.— Criminal 
act  is  presumed  to  be  done,  1, 2 

Use  of  these  words  in  libel,  330,  381 

May  override  whole  narrative,  840 
Wife. — Compulsion  of,  18 

Control  of  husband  in  mitigation,  16 

Theft  from  husband,  21 

Beset  by,  held  peculiar,  62 

Assault  on,  160 

Not  a  competent  witness,  472,  478 

Unless  the  injured  party,  472 
Wild  Animals.— Theft  of,  19,  20 
Wilful. — Presumption  criminal  act  wilful, 

1,2 
Wilful    FiRERAisiNa.— 112    et    teq.-See 

Fireraising* 
Wilful  Imposition.— ^Sm  Falsehood  and 
Fraud,  Letter  d. 
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Wilful    Mischief.—IIG.— ^Sm    JiaUciaus 

Wilful  Neglect  of  children  or  infirm  per- 
sons, 171, 172 
Witchcraft.— Pretence  of,  91 
Witness.— Chad  competent,  471,  472 

And  relatives  except  spouse,  472,  473 

But  must  be  proved  spouse^  472 

And  compellable,  473 

Spouse  competent  where  injured,  472 

And  compellable,  472 

First  spouse  not  competent  in  bigamy, 
472,  473 

Is  spouse  competent  as  to  incidental 
fact  in  bigamy  ?  472,  473 

Present  or  recent  insanity  or  idiocy  ex- 
clude, 473,  474 

But  not  delusions  merely,  473 

Great  imbecility  may  exclude,  473,  474 

Paralysis  depriving  of  q)eech,  474 

Weak  memory,  474 

Deaf  and  dumb,  474 

What  knowledge  essential,  474 

Atheism  excludes,  474,  475 

Inferior  judges  competent  as  to  pro- 
ceedings before  them,  475 

Are  Supreme  Court  Judges  ?  475 

Public  prosecutor,  475 

Co-accused  cannot  be  w.,  475,  476 

Unless  trials  separated,  476 

Or  he  pleads  guilty  at  outset  of  case, 
476 

Co-accused  against   whom  case  aban- 
doned during  trial,  476 

Unreponed  outlaw  not  competent,  476 

Prosecutor's  w.  will  not  be  reponed  at 
the  trial,  476 

Alien  enemy  competent  w.,  476 

Bribery  or  promiae  of  reward,  476 

But  only  if  by  party  calling  w.,  476, 
477 

Unauthorised  promise  of  pardon,  477 

Promise  of  reasonable  sum  beyond  ex- 
penses, 477 

Or  protection  or  means  of  escape  from 
vengeance,  477 

Right  to  reward  on  conviction,  477 

Dependence  of  civil  action,  477 

Bargain  for  pardon  with  (>own,  477 

Interest  no  objection,  477 

Malice,  478 

Instruction  how  to  depone,  478 

Strong  case  necessary  to  exclude,  478 

Arrangement  among  witnesses  does  not 
exclude,  478 

Nor  interference  by  one  with  others, 
478 

Precognition  of  witnesses  together,  478 

Officii  connected  with  precognition 
not  necessarily  excluded,  478,  479 

Nor  scientific  witnesses  who  have  seen 
preoogniiiony  479 
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They   must  not   see   precognition  of 

otner  skilled  witnesses,  479 
Precognition  after  citation,  479 
Presence  in  Court,  479 
Forms  no  objection  to  agent  as  w..  479 
No  objection  that  witnesses  heard  evi- 
dence at  previous  trial,  479 
Medical  men  present  of  consent,  479 
Restrictions  of  this  privilege,  460 
Legal  adviser,    not    competent  as  to 

matters  learned  in  that  capsMitjj  480 
May  friend  acting  as  agent  fall  within 

the  rule,  4S0 
Agent  compellable  aa  to  other  matters, 

480 
Privilege   of    opposite   party,    where 

party  examines  his  agent.  480,  481 
Disqualification  of  witness  as  to  one 

accused,  applies  to  all,  481 
Can  spouse  of  outlawed  co-accused  be 

examined?  481 
Affirmation  in  lieu  of  oath,  481 
Swearing  witness,  481 
Refusal  a  contempt  of  Court,  481 
Not  obviated  by  consent  of  party  to 

dispense  with  oath,  481 
Child  tuder  12  not  sworn,  482 
Above  twelve  may  be,  482 
But  older  child  may  be  examined  with- 
out oath,  482 
Dumb  w.  sworn  through  interpreter, 

482 
Or  examined  without  oath,  482 
Refusal  to  answer  a  contempt,  482 
Prevarication,  482 
But  finding  of  prevarication  does  not 

exclude  Further  exam.,  482 
Committal  for  perjury,  482 
May  decline  criminating  question,  483 
But  not  questions  affecting  credit,  483 
Or  whether  he  has  beep  convicted,  483 
Or  stands  indicted,  483 
Sooius  received  as  such  must  state  his 

share  of  guilt,  483 
W.  may  have  precognition  destroyed, 

483 
May  consult  notes,  483 
But  not  not.es  made  ex  infervalhy  483 
Nor  notes  made  by  others,  unless  their 

accuracy  tested  at  the  time,  483 
May  consult  document  received  from 

accused,  483 
May  not  read  notes,  483,  484 
May  he  use  copy  notes  ?  484 
Opposite  party  may  inspect  notes,  484 
W.  not  knowing  English  or  dumb,  484 
WitnoM  using  article  not  produced  to 

iUustiate  evidence,  500,  591 
Prompting  w.  a  contempt  of  Court,  456 
Does  exam,   of  w.  by  Crown  exclude 

prosecution  f  463 
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Witness — coiUimted, 

Objection  to  desoriptioin  of  w.  must  be 

stated  before  jurv  sworn,  442  to  444 

Character  of —not  to  be  attacked,  491, 

492 
Except  to  affect  credibility,  492 
Latitude  in  case  of  injured  party,  491 
Witness  to  Declaration.— Two  essential, 
261 
Sign  on  last  page,  261 
Witness  to  Document.— Fox^ging  signa- 
ture of,  83 
Witness  List. — Must  be  correct,  441 

Substantial  error  statable  after  jury 

sworn,  441 
What  sufficient  correctness,  441,  442 
Designation  sufficient  for  fiodinff,  442 
Objection  before  jury  sworn,  443 
Can  it  ever  be  pleaded  later  ?  443,  444 
List  signed  by  prosecutor,  444 
Service  of  copy  of  list,  445,  446 
Need  not  be  served  under  summary 
complaint,  531 
Witness  List  for  defence,  454 
Witnesses. — Citation   of   (450,  451).— i^M 

CUaHon  of  Witfyutn  and  Assize. 
Woman.  —  Taldng   advantage   of   woman 
asleep,  not  rape,  169 
But  a  serious  offence,  169, 170 
Modus,  ditto,  405 
Words  cannot  constitute  assault,  154 
Breach  of  peace  by,  188 
Spoken,  do  not  constitute  treason,  222 


Workmen.— Assault  to  intimidate,  157 

Conspiracy  to  concuss,  240 
Works.— Dealing  in  obscene,  203 

Modus,  not  necessary  to  quote,  837 

Form  of  modus,  421,  422 

Blasphemous,  SX)3 

Modus  in  libel  for,  422 
Worship.— Disturbing,  187 
Wounding. — Aggravation  of  assault,  158 
Wrecking. — An  offence  though  crew  have 

perished,  60 

Theft  or  stouthrief  if  person  in  char^ 
of  wreck,  60,  note  1 

StatutoxT  offence,  60 

Modus,  form  of  charge,  362,  363 

Charge  under  statute,  363 
Writings.— Theft  of,  24 

Robbery  of,  56 

Speculative,  not  acts  of  treason,  221 

Unpublished,  may  be  overt  act,  221 

Where  of  essence,  quoted  in  Ubel,  336 

But  not  in  foi^ry,  336,  337 

Exception  in  case  of  obscene  woiks,  337 

Where  incidental  to  offence,  need  not 
be  quoted,  337 

May  be  quoted  bjr  appendix,  337 

What  writings  evidence  ?  513,  514 

TouNO  child  not  punishable,  11 

When  subject  to  capital  sentence  ?  11 

TouTH.— Plea  in  mitigation  of,  16 
Rape  by,  169 
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